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appointed  by  said  purported  last  will  and 
testament;  and  Black  White  Foundation, 
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OPENING  BRIEF  FOR  APPELLANT. 


I.     STATEMENT  OF  JURISDICTION. 

1.    Jurisdiction  of  the  District  Court. 

This   is   an   appeal    (R.    115-116;    121)  ^    from   a   final 
judgment  of  dismissal,  based  upon  the  District  Judge  *s 


i"R"  refers  to  the  printed  Transcript  of  Record  and  the  numerals 
which  follow  designate  the  page  or  pages. 


view  that  the  United  States  District  Court  had  no  juris- 
diction over  the  subject  matter,  ''but  without  any  adjudi- 
cation upon  the  merits  of  any  of  plaintiff's  claims  and 
without  costs  to  or  against  any  of  the  parties"  (R.  112- 
115).  The  judgment  was  ordered  on  the  basis  of  the  first 
amended  complaint  and  without  other  pleading  or  evidence. 

The  first  amended  complaint  alleges  that  the  appellant 
is  a  resident  and  citizen  of  California;  that  appellees  are 
residents  and  citizens  of  Oregon,  and  that  the  matter  in 
controversy  exceeds,  exclusive  of  interest  and  costs,  the 
smn  ,of  Three  Thousand  Dollars  ($3,000.00)  (R.  55-56).^ 
Accordingly,  the  District  Court  by  virtue  of  Article  III, 
Section  2(1)  of  the  Constitution  of  the  United  States,  and 
Title  28  of  the  United  States  Code,  Section  1332,  had 
jurisdiction  of  appellant's  action. 

2.    Jurisdiction  of  the  Court  of  Appeals. 

The  judgment  of  dismissal  was  signed  on  July  22,  1958, 
and  filed  on  July  23,  1958.  It  was  entered  in  the  Civil 
Docket  on  July  22,  1958  (R.  114-115;  121).  Appellant  filed 
his  notice  of  appeal  on  July  24,  1958.  Sections  1291  and 
1294  of  Title  28  of  the  United  States  Code  declare  that 
this  Court  has  jurisdiction  of  appeals  taken  from  all  final 
decisions  made  by  said  District  Court.  Rule  73(a)  of  the 
Federal  Rules  of  Civil  Procedure  provides  that  the  tune 
within  which  an  appeal  may  be  taken  shall  be  thirty  (30) 
days  from  the  entry  of  such  judgment  or  decision,  and 
that  such  an  appeal  may  be  taken  by  filing  a  notice  of 
appeal  in  the  District  Court.  Therefore,  this  Court  has 
jurisdiction  to  review  the  judgment. 


2The  same  allegations  appear  in  the  original  complaint  (R.  6-7), 


II.    STATEMENT  OF  THE  CASE. 
1.    The  Facts  Alleged  in  the  Amended  Complaint. 

The  recital  of  facts  which  follows  is  based  on  the  alle- 
gations of  the  first  amended  complaint.^ 

This  action  was  brought  by  appellant,  a  minor  citizen 
of  California,  approximately  14  years  old,  by  his  guardian 
ad  litem,  against  the  appellees  herein,  three  citizens  of  the 
State  of  Oregon.  Two  of  these  are  natural  persons,  and 
the  third  is  a  banking  corporation  (R.  55).  Two  of  the 
appellees  are  sued  individually  and  as  purported  executors 
of  the  purported  last  will  and  testament  of  Mrs.  Maria  C. 
Jackson,  deceased,  and  all  three  are  sued  both  individually 
and  as  purported  trustees  of  a  trust  which  is  eventually 
to  evolve  into  a  foundation  under  the  terms  of  the  will. 
This  wiU  was  executed  on  January  7,  1948,  and  was 
amended  and  supplemented  by  a  series  of  codicils. 

Mrs.  Jackson  died  on  February  3,  1956,  and  was  at  the 
time  of  her  death  domiciled  in  Oregon.  Appellant  is  a 
great-grandson  of  Mrs.  Jackson,  and  ever  since  1953  has 
been  her  only  surviving  lineal  descendant,  next  of  kin  and 
heir  at  law  (E..  55-56). 

Through  this  will,  and  its  codicils,  Mrs.  Jackson  be- 
queathed most  of  her  estate  (valued  at  approximately 
$2,400,000.00)  to  a  foundation.  She  left  to  appellant,  her 
sole  surviving  lineal  descendant,  a  bequest  of  One  hundred 
fifty  thousand  doUars   ($150,000.00)   to  be  held  in  trust. 


^Where,  as  here,  the  action  is  dismissed  for  lack  of  jurisdiction, 
prior  to  the  filing  of  a  responsive  pleading  and  before  the  taking 
of  any  evidence,  the  court  accepts  as  true  the  allegations  of  the 
complaint.  Hills  v.  Eisenhart,  256  F.  2d  609,  610  (9th  Cir.  1958). 


The  particulars  concerning  this  foundation  and  the  will 
and  codicils  will  appear  later  in  this  narrative. 

Mrs.  Jackson  was  the  widow  of  Charles  Samuel  Jack- 
son. Charles  Samuel  Jackson  and  Mrs.  Jackson  had  two 
sons  and  no  other  children.  These  sons  were  Philip  Lud- 
well  Jackson  and  Francis  Clopton  Jackson.  Philip  Lud- 
well  Jackson  (hereinafter  sometimes  referred  to  as 
'' Philip")  had  no  issue.  Francis  Clopton  Jackson  had  a 
son  named  Charles  Samuel  Jackson,  Jr.  Francis  Clopton 
Jackson  died  in  1919  and,  shortly  thereafter,  Mrs.  Jackson 
duly  and  regularly  adopted  Charles  Samuel  Jackson,  Jr., 
as  her  own  son.  Charles  Samuel  Jackson,  Philip  Ludwell 
Jackson,  Francis  Clopton  Jackson,  and  Charles  Samuel 
Jackson,  Jr.  predeceased  Mrs.  Jackson.  Charles  Samuel 
Jackson,  Jr.  left  one  child,  Peter  Crockett  Jackson,  who 
is  the  appellant  herein  (R.  57-58). 

At  the  time  of  her  death,  Mrs.  Jackson  owned  all  or  the 
majority  of  the  stock  of  the  Journal  Publishing  Company, 
a  corporation.  The  Journal  Publishing  Company  is,  and 
was,  the  owner  and  publisher  of  the  "Oregon  Journal,"  a 
daily  newspaper  published  in  Portland,  Oregon.  The 
"Oregon  Journal"  was  founded  approximately  45  years 
ago  and  is,  and  has  been  for  many  years,  a  great  and 
powerful  newspaper.  The  stock  of  the  Journal  Publishing 
Company  is  by  far  the  most  valuable  asset  of  Mrs.  Jack- 
son's estate.  In  the  inventory  and  appraisal  of  the  estate 
filed  by  the  appellee  executors,  in  the  state  probate  court, 
the  stock  of  the  Journal  Publishing  Company  is  given  a 
value  in  excess  of  One  million  five  hundred  thousand 
dollars  ($1,500,000.00)  (R.  59). 


The  ''Oregon  Journal"  was  founded  by  Mrs.  Jackson's 
husband,  Charles  Samuel  Jackson,  approximately  45  years 
ago.  Charles  Samuel  Jackson  during  his  lifetime  was  the 
publisher  and  director  of  the  policies  of  the  "Oregon 
Journal."  Mrs.  Jackson,  during  the  lifetime  of  her  hus- 
band and  thereafter,  took  great  pride  in  and  had  great 
affection  for  this  newspaper.  It  was,  therefore,  her  con- 
stant preoccupation  and  desire  to  perpetuate  and  keep 
control  thereof  within  the  Jackson  family.  During  his 
lifetime,  Charles  Samuel  Jackson  owned  all,  or  the  great 
majority,  of  the  stock  of  the  Journal  Publishing  Company, 
which,  on  his  death,  went  to  his  widow,  Mrs.  Jackson. 
She  retained  this  stock  until  her  death  (R.  62). 

Appellee  David  Lloyd  Davies  is  a  practicing  attorney 
who  was  admitted  to  the  bar  of  the  State  of  Oregon  in 
1927.  Mr.  Davies  was,  at  the  time  of  Mrs.  Jackson's  death 
and  for  many  years  prior  thereto,  her  personal  attorney, 
as  well  as  the  attorney  for  the  Journal  Publishing  Com- 
pany and  the  Oregon  Journal.  As  such  attorney,  Mr. 
Davies  had  full  information  and  knowledge  regarding  the 
nature  and  value  of  her  properties,  including  her  stock 
in  the  Journal  Publishing  Company.  Mrs.  Jackson  reposed 
great  trust  and  confidence  in  Mr.  Davies  and  had  a  very 
high  regard  for  his  legal  and  business  ability.  She  there- 
fore sought  and  followed  his  counsel  in  connection  with 
important  family  and  business  matters.  Mrs.  Jackson 
likewise  reposed  great  trust  and  confidence  in  her  son, 
Philip,  and  also  had  high  regard  for  his  business  ability. 
Accordingly,  she  sought  and  followed  his  counsel  in  con- 
nection with  such  family  and  business  matters  (R.  63). 
In  making  the  w^ill  executed  on  January  7,   1948,  Mrs. 


Jackson  sought  and  obtained  the  advice  of  Philip  and 
Mr.  Davies.  Mr.  Davies  drafted  the  will  and  its  codicils 
(E.  64). 

At  the  time  when  this  will  was  under  discussion,  PhiliiD 
and  appellant  were  the  only  surviving  lineal  descendants 
of  Mrs.  Jackson.  Philip  was  then  publisher  of  the  "Ore- 
gon Journal"  and  over  fifty  years  of  age.  He  had  never 
had  any  children.  Accordingly,  Mrs.  Jackson  desired  by 
means  of  her  will  to  provide  generously  for  appellant, 
and  to  give  him  the  right  and  opportunity  to  come  into 
control  of  the  newspaper  as  owner,  publisher  and  editor. 
Philip  and  Mr.  Davies  were  told  by  Mrs.  Jackson  of  her 
desires  with  respect  to  appellant  and  were  asked  for  their 
counsel  and  advice  with  regard  thereto  (R.  64). 

At  or  about  the  time  that  Mrs.  Jackson  sought  their 
advice,  Mr.  Davies  and  Philip  determined  that  Mrs.  Jack- 
son would  make  a  will  under  the  terms  of  which  appellant 
would  receive  nothing  and  whereby  they  would  obtain 
control  of  her  assets,  including  her  stock  holdings  in  the 
Journal  Publishing  Company.  Pursuant  to  this  determi- 
nation, Philip  and  Mr.  Davies  represented  to  Mrs.  Jackson 
that  any  disposition  of  her  estate  as  she  desired  would 
result  in  an  assessment  of  Federal  estate  taxes  which 
could  not  be  met  without  selling  her  shares  in  the  Journal 
Publishing  Company  to  outsiders  who  would  then  obtain 
control  of  the  "Oregon  Journal."  Philip  and  Mr.  Davies 
also  represented  to  her  that  in  order  to  preserve  the 
"Oregon  Journal"  it  would  be  necessary  to  avoid  large 
estate  taxes,  and  that  this  could  be  accomplished  only  by 
placing  substantially  all  of  her  estate  in  a  tax  free  founda- 
tion.   These  representations  were   then,   as  now,  untrue 


and  known  by  Mr.  Davies  to  be  untrue.  These  repre- 
sentations were  also  either  known  to  be  untrue  by  Philip 
at  that  time,  or  were  negligently  made  and  without  rea- 
sonable effort  to  ascertain  whether  they  were  true  or 
false  (R.  64-65). 

These  representations  were  then,  as  now,  untrue  because 
Mrs.  Jackson's  estate  always  had  sufficient  assets  to  pay 
the  Federal  estate  taxes  which  would  have  been  assessed 
had  Mrs.  Jackson  made  a  will  in  accordance  with  her 
desires,  without  having  to  sell  any  of  her  stock  holdings 
in  the  Journal  Publishing  Company  (R.  65). 

These  representations  were  likewise  untrue  because  the 
''Oregon  Journal"  could  have  been  maintained  and  per- 
petuated as  desired  by  Mrs.  Jackson  by  leaving  her  share 
in  the  Journal  Publishing  Company,  and  no  other  prop- 
erty, to  a  tax  free  beneficiary.  Mrs.  Jackson,  because  of 
the  great  trust  and  confidence  which  she  had  in  Philip  and 
Mr.  Davies,  believed  their  representations  and  relied 
thereon  (R.  65). 

Philip  and  Mr.  Davies,  pursuant  to  said  determination 
and  by  means  of  said  representations,  induced  Mrs.  Jack- 
son to  include  a  provision  in  her  will,  Article  VI  thereof,* 
giving  the  entire  income  of  her  estate  to  Philip  for  life 
and  the  remainder  to  a  foundation.  They  told  Mrs.  Jack- 
son that  the  foundation  would  receive  the  remainder  of 
her  estate,  free  of  estate  taxes.  (In  this  will  no  provision 
was  made  for  appellant.)    In  order  to  accomplish  this 


"^This  statement  is  incomplete.  Actually  the  complaint  should 
have  said,  "Articles  V  and  VI."  The  will,  which  is  an  exhibit  to 
the  complaint,  shows  that  Article  V  provides  the  trust  for  Philip. 
Since  Philip  predeceased  Mrs.  Jackson,  his  trust  is  of  no  conse- 
quence on  this  appeal. 
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purpose,  Philij)  and  Mr.  Davies  utilized  the  trust  and 
confidence  which  she  reposed  in  them  and  her  fear  that 
the  ''Oregon  Journal"  would  fall  into  the  hands  of 
strangers  and  out  of  the  hands  of  the  Jackson  family.  By 
so  doing  they  were  able  to  overcome  her  volition  to  the 
extent  that,  although  she  desired  to  provide  for  appellant, 
she  nevertheless  executed  a  will  which  reflected  the  pur- 
poses and  desires  of  Philip  and  Mr.  Davies  and  not  her 
own.  (R.  66). 

Philip  had  no  desire  to  provide  for  anyone  else  out  of 
his  mother's  estate.  He  had  neither  affection  nor  regard 
for  appellant.  By  leaving  the  remainder  interest  to  a 
supposedly  tax  free  foundation,  and  thereby  attempting 
to  free  the  value  of  the  remainder  from  taxes,  Philip 
expected  to  and  planned  to  receive  the  largest  possible 
income  for  life  by  minimizing  the  Federal  estate  taxes, 
thereby  preserving  the  maximum  value  for  the  corpus  of 
the  estate.  As  we  have  already  stated  in  a  footnote, 
Philip's  death  prior  to  the  death  of  his  mother  thwarted 
this  purpose. 

Having  set  the  method  of  disposing  of  the  property  of 
his  mother,  Philip  acted  in  concert  with  Mr.  Davies  by 
means  unknown  to  appellant,  but  well  known  to  Mr. 
Davies,  so  that  Mr.  Davies  drafted  a  will  to  accomplish 
their  purposes  (R.  66).  In  the  will  thus  drafted  and  there- 
after executed  by  Mrs.  Jackson  on  January  7,  1948,  there 
was  included  a  clause  whereby  Mrs.  Jackson  disinherited 
appellant,  who  then  was  approximately  five  years  of  age 
(R.  67).^   This  will  was  signed  and  witnessed  in  the  form 


5 Article  VIII  of  the  Will  (R.  83). 


required  by  law,  and  Mrs.  Jackson  was  of  sound  and  dis- 
posing mind  when  she  executed  it  (R.  56). 

The  foundation  was  so  planned  that  at  the  death  of 
Philip,  Mr.  Davies,  the  bank,  and  a  person  selected  by 
Mr.  Davies,  would,  as  trustees,  control  the  foundation, 
the  ''Oregon  Journal",  and  the  Journal  Publishing  Com- 
pany. The  Jackson  fortune  and  the  prestige  of  a  great 
newspaper  were  and  are  now  sources  of  power,  influence 
and  prestige.  The  trustees  holding  this  fortune  and  this 
newspaper  with  plenary  powers  and  without  substantial 
supervision  or  interference  would  be  able  to  place  them- 
selves in  a  place  of  leadership  and  social  and  financial 
power  by  virtue  of  this  control.  In  addition,  the  position 
of  trustee  would  be  lucrative,  yielding  substantial  fees 
for  life.  In  addition,  Mr.  Davies  would,  either  directly 
or  through  others,  act  as  legal  counsel  for  the  foundation, 
wdth  additional  substantial  emoluments  (R.  67). 

In  February,  1950,  Mrs.  Jackson  added  a  codicil  to  her 
Avill,  the  subject  of  which  was  a  bequest  to  Stanford 
University.  In  a  further  codicil,  executed  on  August  15, 
1952,  she  revoked  the  bequest  to  Stanford,  having  made 
other  provisions  for  the  same  purpose.  In  the  codicils 
she  ratified  and  confirmed  all  of  the  provisions  of  the 
will  of  January  7,  1948  (R.  84-87).  On  February  27,  1953, 
after  the  death  of  Philip,  Mrs.  Jackson  added  another 
codicil  to  her  will.  In  this  codicil  she  created  a  trust  of 
one  hundred  fifty  thousand  dollars  ($150,000.00)  for  the 
benefit  of  appellant.  The  residue,  comprising  substantially 
all  .of  her  estate,  was  left  to  the  foundation,  as  in  the 
will  of  January  7,  1948.  In  this  codicil  Mr.  Davies  is 
named  co-executor  of  the  will.    By  means  of  this  instru- 
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ment,  Mrs.  Jackson  again  ratified  and  confirmed  the  pro- 
visions of  the  will  of  January  7,  1948. 

On  July  8,  1953,  Mrs.  Jackson  executed  another  codicil 
to  her  will.  This  codicil  contains  a  provision  whereby 
Mr.  Davies  would  be  one  of  a  class  of  persons,  who  under 
a  certain  set  of  circumstances  would  he  able  to  buy  the 
stock  of  the  Journal  Publishing  Company  at  prices  sub- 
stantially lower  than  might  be  obtained  if  such  stock  were 
sold  to  persons  not  included  in  this  class.^  In  this  codicil 
Mrs.  Jackson  again  ratified  and  confirmed  the  provisions 
of  her  wUl  of  January  7,  1948  (R.  95-98).  All  of  these 
codicils  were  signed  and  witnessed  in  the  form  provided 
by  law,  and  Mrs.  Jackson  was  of  sound  and  disposing 
mind  when  she  executed  them  (R.  68). 

At  no  time  was  it  ever  disclosed  to  Mrs.  Jackson  by 
any  person  that  the  representations  which  induced  her 
to  make  this  will  were  untrue,  although  it  was  the  duty 
of  Mr.  Davies  and  also  of  Philip  to  do  so.  By  this  con- 
cealment, Mr.  Davies  was  able,  after  the  death  of  Philip, 
to  induce  Mrs.  Jackson,  contrary  to  her  natural  inclina- 
tions, so  to  amend  said  will  of  January  7,  1948,  by  means 
of  said  codicils  of  February  27,  1953,  and  July  8,  1953, 
as  to  preserve  and  greatly  to  enhance  the  privileges  and 
emoluments  which  were  provided  for  him  in  said  will. 
By  this  concealment,  Mr.  Davies  was  also  able  to  prevent 
Mrs.  Jackson  from  making  a  will  under  the  terms  of 
which  appellant  would  have  gained  control  of  the  "Ore- 
gon Journal",  and  a  substantial  portion  of  the  balance  of 
Mrs.  Jackson's  estate  (R.  68-69). 


6A11  emphasis  supplied  by  the  writers,  unless  otherwise  indicated. 


11 


All  of  the  representations  and  influences  which  moti- 
vated, induced  and  caused  the  execution  of  the  will  of 
January  7,  1948,  likewise  induced,  motivated  and  caused 
the  republication  of  this  will  in  the  four  codicils,  in  that 
nothing  occui^red  to  make  Mrs.  Jackson  suspect  ^or  ques- 
tion the  representations  made  to  her,  and  Mr.  Davies 
continued  to  be  her  trusted  and  confidential  attorney 
(R  69). 

At  some  time  subsequent  to  1953,  Mrs.  Jackson  de- 
termined to  make  certain  that  her  wishes  as  to  appellant 
would  be  carried  out,  i.e.,  that  he  W;Ould  come  into  control 
of  the  ''Oregon  Journal"  and  would  also  ultimately  re- 
ceive the  bulk  of  her  estate.  She  accomplished  this  by  a 
will  or  codicil,  a  change  in  trust  provisions,  directions  to 
trustees,  or  by  some  other  means,  all  unknown  to  appel- 
lant. She  made  known  to  certain  of  her  friends  that  she 
had  completed  such  arrangement  for  appellant,  but  did 
not  disclose  the  method  whereby  her  purpose  and  desire 
had  been  accomplished.  By  such  method  the  will  and 
codicils  above  mentioned  have  been  amended  or  revoked 
in  such  a  manner  that  appellant  would  receive  far  in 
excess  of  the  $150,000.00  provided  for  him  in  the  codicil 
of  February  27,  1953.  The  manner  or  method  whereby 
Mrs.  Jackson  accomplished  her  purpose  is  known  to  the 
appellees,  but  not  to  appellant  (R.  69-70). 

The  will,  with  its  codicils,  was  admitted  to  probate  in 
the  Circuit  Court  of  Multnomah  County,  Oregon,  on  Feb- 
ruary 7,  1956,  less  than  four  days  after  Mrs.  Jackson's 
death.  It  was  admitted  to  probate  in  '^ common  form", 
ex  parte,  and  without  notice  to  any  person  whomsoever. 
The   purported  will,  with  its   codicils,   was   admitted   to 
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probate  on  petition  of  Mr.  Davies  and  the  appellee  bank, 
who  are  named  executors  therein,  and  letters  testamentary 
were  issued  to  them  on  February  7,  1956.  At  the  time 
that  Mr.  Davies  applied  for  the  admission  to  probate  of 
said  Avill  and  codicils  he  had  knowledge  of  the  method 
whereby  Mrs.  Jackson  had  accomplished  her  purpose  and 
desires  with  respect  to  appellant  (E.  56-57;  70). 

Further  facts  to  be  considered  in  appraising  the  nature 
of  the  action  brought  and  the  relief  sought  by  appellant 
will  be  found  in  certain  express  provisions  of  Article  VI 
of  the  will,  and  the  codicils  which  republish  Article  VI. 
These  are  the  following: 

1.  There  is  created  a  perpetual  trust  to  be  known  as 
the  Jackson  Foundation  (R.  80).'^  The  trustees  thereof 
are  to  be  Mr.  Davies,  appellee  bank,  and  a  third  individual 
to  he  appointed  hy  Mr.  Davies.  By  codicil  Mr.  Knight, 
an  appellee,  was  appointed  the  third  trustee  (R.  92).  In 
the  event  of  the  death  of  a  trustee,  the  surviving  human 
trustee  and  the  president  of  appellee  bank  are  to  select 
a  substitute  trustee.  Thus  the  trustees  are  self-perpetu- 
ating. 

2.  The  net  income  of  the  trust  is  to  be  "distributed 
by  Trustees  for  use  within  the  State  of  Oregon  for  chari- 
table, educational,  or  eleemosynary  purposes  and  for  the 
advancement  of  public  welfare".  It  is  provided  that  the 
'trustees  shall  have  wide  discretion  in  the  selection  of 
the  particular  purposes  for  which  said  distribution  shall 
be  made  and  shall  select  beneficiaries  as  they  shall  deem 
to  be  most  appropriate  and  best  calculated  to  promote 


■^It  is  solely  this  trust  which  is  under  attack.    The  rest  of  the 
will  is  conceded  to  be  valid. 
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the  welfare  of  the  public  of  the  City  of  Portland  or  the 
State  of  Oregon,  or  both"  (R.  80). 

3.  The  Trustees  in  any  disposition  of  the  stock  of 
Journal  Publishing  Company  shall  "endeavour  to  do  so 
in  such  a  manner  as  to  perpetuate  the  'Oregon  Journal',^ 
...  as  a  newspaper  which  conforms  generally  to  the 
standards  of  that  newspaper  since  the  founding  thereof 
by  my  late  husband  ...  If  it  may  be  done  without  jeop- 
ardy to  the  standing  of  said  newspaper,  the  trustees 
shall  endeavour  to  give  preference  to  persons  actually  in 
the  employ  of  Journal  Publishing  Company  and  engaged 
in  the  publication  and  operation  of  the  newspaper  ...  I 
give  to  the  trustees  broad  powers,  to  be  exercised  in  their 
discretion,  in  accomplishing  the  purposes  and  policies 
expressed  in  this  paragraph"  (R.  80-81). 

4.  The  trustees  are  given  unlimited  powers  in  the 
investment  and  reinvestment  of  the  trust  property.  They 
may  sell,  exchange,  mortgage  or  otherwise  dispose  of 
trust  property  as  they  see  fit  (R.  81-82). 

5.  The  stock  of  the  Journal  Publishing  Company  shall 
not  be  used  to  pay  debts,  taxes  or  legacies  unless  the  other 
assets  of  the  estate  (other  than  personal  chattels)  are 
exhausted  (R.  82-83). 

6.  The  trustees  may  retain  the  stock  of  the  Journal 
Publishing  Company  as  an  investment  even  though  it 
might  form  a  substantial  portion  of  the  trust  estate.  If 
the  trustees  should  ever  consider  it  to  be  in  the  best 
interests  of  the  '' Oregon  Journal"  or  in  the  best  interests 


^This  provision  of  Article  VI  calling  for  the  perpetuation  of  the 
"Oregon  Journal"  is  unqualified,,  and  is  therefore  mandatory. 
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of  the  trust  estate  to  sell  any  of  the  stock,  they  should 
so  do,  but  if  possible  the  ownership  and  control  of  the 
Journal  Publishing  Company  and  the  newspaper  should 
be  retained  on  a  local  basis,  "preferably  in  the  hands  of 
persons  who  are  then  in  the  actual  employ  of  the  Journal 
Publishing  Company  or  who  are  associated  with  the  man- 
agement and  operation  of  the  paper.' ^  Then  comes  a  pro- 
vision which  is  most  significant.  Quoting  from  the  codicil : 
"I  direct  that  in  any  disposition  of  such  stock,  the  pur- 
pose herein  stated  shall  be  carried  out  even  though  the 
amount  which  may  he  realized  may  he  very  substantially 
less  than  might  he  obtained  if  such  stock  or  the  paper 
were  to  be  sold  in  a  different  manner  or  to  other  pur- 
chasers. ...  I  direct  that  any  person  or  persons  within  the 
categories  above  specified  who  may  also  be  at  any  given 
time  an  executor  of  my  will,  or  trustee  of  any  of  the 
trusts  created  by  my  will  .  .  .,  shall  be  permitted  and 
eligible  to  purchase  stock  at  the  same  prices  and  on  the 
same  terms  as  my  executors  or  trustees  are  willing  to 
sell  to  others  within  such  preferred  categories  of  pur- 
chasers, even  though  such  person  or  persons  may  be  acting 
as  such  executor  or  trustee"  (E.  96-97). 

The  foregoing  provisions  of  the  will  seem  intended  to 
create  a  charitable  trust.  However,  this  trust  is  most 
uncertain  and  indefinite  as  to  its  objects.  The  trust  pro- 
visions also  show  with  complete  certitude  that  the  real 
objective  of  the  testatrix  is  to  perpetuate  a  newspaper 
business  and  to  carry  on  such  business  through  a  pur- 
ported, but  not  an  actual  charity.  They  also  show  that 
the  major  portion  of  Mrs.  Jackson's  estate  in  the  un- 
trammeled  and  absolute  discretion  of  the  trustees  might 
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be  used  for  the  financial  benefit  of  a  limited  class  of  per- 
sons, including  Mr.  Davies  (an  executor  and  trustee) 
and  Mr.  Knight  (a  trustee)  and  not  for  charitable  pur- 
poses. Moreover,  as  long  as  the  trust  lasts,  the  successor 
trustees,  selected  by  surviving  trustees,  may  acquire  the 
Oregon  Journal  at  any  price. 

These  facts  are  the  basis  for  six  separately  stated  claims 
for  relief,  which  are  set  forth  in  the  first  amended  com- 
plaint. Only  the  facts  material  to  each  claim  are  re- 
spectively alleged. 

2.    The  Relief  Sought  by  Appellant. 

Appellant  seeks  the  following  relief  in  his  amended 
complaint : 

First  Claim  for  Relief. 

To  have  adjudicated  invalid  the  provisions  of  the  will 
which  create  the  trust,  because  the  purposes  of  the  pur- 
ported charitable  trust  are  so  indefinite  and  uncertain 
that  the  same  cannot  be  executed  and  carried  out,  and 
because  the  discretion  accorded  the  trustees  therein  is  so 
wide  and  indefinite  that  their  consciences  cannot  be  held 
to  the  carrying  >out  of  a  definite  and  certain  purpose  under 
the  supervision  of  a  court  of  equity  (R.  58). 

Second  Claim  for  Relief. 

To  have  adjudicated  invalid  all  the  provisions  of  the 
will  creating  the  trust  for  these  reasons : 

(a)  The  alleged  charitable  trust  has  for  its  purpose 
and  achieves  only  the  results  of  avoiding  taxes  and  of 
creating  a  perpetual  trust  whereby  a  group  of  persons, 
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self-perpetuating  by  express  provision,  are  vested  with 
plenary  powers  to  use  the  trust  property,  including  the 
Journal  Publishing  Company  and  the  newspaper  owned 
and  published  by  the  Company  for  their  personal  profit 
and  advantage,  with  charity  as  a  secondary  and  subordi- 
nate incident  (R.  60-61). 

(b)  Through  the  mandatory  directions  contained  in 
the  will  with  respect  to  the  sale  of  the  stock  of  the  Journal 
Publishing  Company  or  the  "Oregon  Journal,"  the  major 
portion  of  the  fortune  bequeathed  to  the  trust  may,  in 
the  untrammeled  discretion  of  the  trustees,  be  used  pri- 
marily for  the  financial  benefit  of  a  limited  class  of  per- 
sons employed  in  the  business  of  the  Journal  Publishing 
Company,  including  the  executors  and  trustees  and  their 
successors,  in  effect  appointed  by  themselves,  and  not  for 
charitable  purposes.^ 

Accordingly,  the  provisions  of  the  trust  are  against  the 
public  policy  of  the  State  of  Oregon  and  create  a  per- 
petuity in  violation  of  law  (R.  61-62). 

Third  Claim  for  Relief. 

To  have  adjudicated  that  the  will  and  codicils  have  been 
amended  or  revoked  in  such  manner  that  appellant  Avould 
have  come  into  control  of  the  '^ Oregon  Journal"  and 
would  have  received  far  in  excess  of  the  bequest  provided 
for  him  in  the  codicil  of  February  27,  1953  if  the  docu- 
ments involved  had  not  been  withheld,  and  to  impress  a 
trust  for  appellant's  benefit  on  any  money  and  property 


»Such  a  trust  is  not  charitable.  See  Restatement  of  Law  of 
Trusts,  vol.  2,  sec.  376,  p.  1166 ;  Benton  County  v.  Allen,  170  Ore. 
481,  133  P.  2d  991  (1943). 
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which  the  trustees  might  receive  pursuant  to  Article  VI 
of  the  Will  (E.  62-70). 

Fourth  Claim  for  Relief. 

To  have  adjudicated  invalid  all  the  provisions  of  the 
will  relating  to  the  trust  on  the  ground  that  they  are  the 
product  of  fraud  on  the  part  of  Mr.  Davies  and  Philip 
Jackson  (R.  70-71). 

Fifth  Claim  for  Relief. 

To  have  adjudicated  invalid  all  the  provisions  of  the 
will  relating  to  the  trust  on  the  ground  that  they  are  the 
product  of  undue  influence  exercised  by  Mr.  Davies  and 
Philip  Jackson  on  Mrs.  Jackson  (R.  71-72)." 

Sixth  Claim  for  Relief. 

To  have  it  adjudicated  that  as  to  all  the  property  be- 
queathed to  the  trust,  Mrs.  Jackson  died  intestate,  and 
directing  respondents  to  take  appropriate  steps  to  have 
this  property  distributed  to  appellant  through  the  state 
probate  court  as  Mrs.  Jackson's  sole  heir  at  law  and 
next  .of  Idn  (R.  72-74). 

The  only  provisions  of  the  will  which  appellant  seeks 
to  have  the  court  adjudicate  to  he  invalid  are  those  creat- 
ing the  alleged  charitable  trust.  He  does  not  attack  any 


^^A  situation  closely  paralleling  that  alleged  in  the  amended 
complaint  was  held  to  show  undue  influence  in  Teter  v.  Spooner, 
279  111.  39„  116  N.  E.  673  (1917)  and  Ziegler  v.  Coffin,  219  Ala. 
586,  123  So.  22  (1929).  Oregon  cases  uniformly  hold  that  enrich- 
ment of  the  attorney  who  draws  the  will  raises  a  presumption  of 
undue  influence.  Weeks  v.  O'Neill,  165  Or.  575,  108  Pac.  2d  775 
(1941);  Lyon  v.  Wilson,  173  Or.  414,  145  Pac.  2d  808  (1944). 
See  infra. 
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other  provisions  of  the  will  on  any  ground.  Appellant 
does  not  question  the  due  execution  of  the  will,  nor  does 
he  contend  that  Mrs.  Jackson  w^as  not  fully  competent  to 
dispose  of  her  estate  by  last  will  and  testament  (R.  56). 


III.    THE  DECISIONS  OF  THE  DISTRICT  COURT. 

1.    The  First  Decision:   Dismissal  of  the  Original  Complaint. 

In  appellant's  original  complaint  (R.  6-20),  there  are 
set  forth  most  of  the  facts  which  are  alleged  in  the  first 
amended  complaint.  In  the  original  complaint  plaintiff's 
claims  were  not  separately  stated.  Appellees  moved  to 
dismiss  the  original  complaint  prior  to  the  filing  of  a  re- 
sponsive pleading  and  before  the  taking  of  any  evidence. 
This  motion  read  as  follows: 

''The  defendants  move  the  court  to  dismiss  this 
action  on  the  ground  that  the  court  lacks  jurisdiction 
over  the  subject  tyiatter  because  the  action  is  essen- 
tially a  proceeding  to  contest  a  will  and  therefore  one 
within  the  exclusive  jurisdiction  of  the  state  probate 
courts."  (R.  24.) 

The  District  Court  granted  the  motion  (R.  54),  but  not 
entirely  on  the  ground  urged  by  appellees.  The  District 
Court  dismissed  the  action  because  it  felt  (erroneously, 
we  submit)  that  since  it  did  not  have  jurisdiction  over 
the  "main"  controversy,  presented  by  the  complaint — 
the  claims  for  relief  based  on  fraud  and  undue  influence — 
it  should  dismiss  not  only  those  claims  for  relief,  but 
also  all  claims  for  relief.  The  latter  claims,  according  to 
the  District  Court,  were  "subsidiary"  (R.  50,  52)  to  those 
based  on  fraud  and  undue  influence.  Just  why  perfectly 
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good  causes  of  action  for  equitable  relief  were  subsidiary 
was  never  developed  by  the  learned  District  Judge,  either 
by  reason  or  authority.  We  will  amplify  this  thesis. 

2.     The  Second  Decision :  Dismissal  of  the  First  Amended  Com- 
plaint. 

The  order  dismissing  the  original  complaint  provided, 

in  part,  that  appellant  "may  amend  this  complaint  if  he 

is  so  advised"  (R.  54).  Pursuant  to  this  provision  of  the 

order,  appellant  tiled  his  First  Amended  Complaint. 

Appellant's  several  claims  were  separately  stated  in  the 
first  amended  complaint  not  only  to  correct  an  error  in 
the  form  of  the  pleading  to  which  the  District  Court  had 
called  attention  in  its  opinion  (R.  27),^^  but  also  for  the 
purpose  of  showing  the  District  Court  that  the  claims  for 
relief  grounded  on  the  invalidity  and  illegality  of  the 
trust  and  the  revocation  of  the  will  were  not  "subsidiary" 
to  the  claims  based  on  fraud  and  undue  influence. 

In  due  course  the  appellees  moved  to  dismiss  the  first 
amended  complaint  on  the  same  ground  upon  which  they 
had  moved  to  dismiss  the  original  complaint,  to  wit,  "that 
the  court  lacks  jurisdiction  over  the  subject  matter  be- 
cause the  action  is  essentially  a  proceeding  to  contest  a 
will  and  therefore  one  within  the  exclusive  jurisdiction 
of  the  state  probate  courts"  (K  112). 

Pursuant  to  this  motion,  the  District  Court  dismissed 
the  first  amended  complaint  on  the  same  grounds  and  for 
the  same  reasons  that  it  dismissed  the  original  complaint. 
The  order  of  dismissal  reads,  in  part,  as  follows: 


i^In  its  Memorandum,  the  District  Court  said,  "plaintiff  asserts 
at  least  four  separate  claims  or  causes  of  action,  hut  these  are  not 
separately  stated"  (R.  27). 
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It  appearing  to  the  Court  that  the  first  amended 
complaint  presents  in  substance  nothing  more  than 
a  rearrangement  of  the  claims  asserted  in  the  orig- 
inal complaint  (cf.  Stark  v.  Starr,  94  U.S.  477,  485 
(1876)),  and  that  the  motion  to  dismiss  should  be 
granted  upon  the  grounds  and  for  the  reasons  stated 
upon  the  dismissal  of  the  original  complaint  (see 
Jackson  v.  United  States  National  Bank,  Portland, 
Oregon,  153  F.  Supp.  104  (D.  Ore.  1957). 

It  is  further  ordered  that  defendant's  motion  to 
dismiss  is  hereby  granted  for  want  of  federal  equity 
jurisdiction  over  the  subject  matter;  .  .  .  (R.  112). 

In  short,  the  action  was  dismissed  on  the  grounds  and  for 
the  reasons  stated  in  the  Court's  "Memorandmn  of  De- 
cision". 

In  order  to  ascertain  what  motivated  the  District 
Court's  decision  and  what  are  the  real  issues  on  this 
appeal,  we  must  turn  to  the  District  Court's  memorandum. 
This  is  the  first  step  in  establishing  the  foundation  for 
our  specifications  of  error  and  our  argument. 


IV.    SUMMARY  OF  THE  COURT'S  MEMORANDUM 
OF  DECISION. 

Here  we  will  outline  the  opinion  of  the  District  Judge 
upon  which  he  based  his  judgment  of  dismissal.  On  oc- 
casion, we  will  take  the  liberty  of  commenting  on  some 
parts  of  the  opinion,  in  order  that  obvious  errors  may 
be  brought  to  this  Court's  attention. 

The  Court  first  says  that  in  order  to  determine  whether 
this  ''diversity  case  can  be  counted  among  'all  civil  ac- 
tions' within  the  meaning  of  28  U.S.C.A.   Sec.   1332,  it 
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is  necessary  to  consider  the  nature  of  the  relief  sought" 
(R.  27).  The  Court  concluded  that  the  relief  sought  was 
set  forth  in  '^at  least  four  separate  claims  or  causes  of 
action,  hut  these  are  not  separately  stated  (Fed.  R.  Civ.  P. 
10(b))  (p.  5.)"  (R.  27).  Rule  10(b)  provides  for  separate 
statement  to  facilitate  clear  presentation.  (Because  we 
believed  that  the  Court's  mild  criticism  was  well  founded, 
we  have  separately  stated  our  case  in  six  separate  claims 
for  relief.) 

The  District   Court  then  went  on   to  list  the  various 
types  of  relief  sought,  as  follows: 

First,  plaintiff  seeks  an  adjudication  that  certain 
provisions  of  the  Jackson  will  and  codicils,  which 
establish  a  testamentary  trust,  are  invalid,  because 
not  the  will  of  the  testatrix,  having  been  obtained  by 
claimed  acts  of  fraud  and  undue  influence. 

Second,  plaintiff  seeks  a  judgment  declaring  that, 
even  if  the  trust  provisions  are  the  will  of  the  testa- 
trix, the  testamentary  trust  is  nonetheless  invalid, 
because  (a)  the  purpose  of  the  trust  is  so  indefinite 
and  uncertain,  and  the  powers  of  the  trustees  so 
broad  and  indefinite,  that  the  trust  cannot  be  enforced 
by  a  court  of  equity;  and  (b)  the  trust  is  perpetual 
in  duration  without  being  primarily  charitable  in 
character,  and  so  is  a  perpetuity  in  violation  of 
Oregon  law. 

Third,  plaintiff  seeks  a  judgment  declaring  that 
certain  provisions  of  the  will  were  amended  or  re- 
voked by  an  alleged  later,  missing  will  or  codicil ;  and 

Fourth,  a  decree  that  as  to  all  property  not  found 
by  the  court  to  have  been  disposed  of  by  will,  the 
testatrix  died  intestate,  leaving  plaintiff  as  her  sole 
heir  and  next  of  kin  (R.  27-28). 
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Thus  the  District  Judge  describes  our  separate  causes  of 
action  substantially  as  they  appear  in  the  First  Amended 
Complaint. 

Having  determined  the  relief  sought,  the  Court  con- 
cluded that  this  relief  was  equitahle  in  nature  (R.  28). 
Of  this  there  can  be  no  doubt.  The  next  inquiry  was 
whether  the  Court  had  ''  'the  power,  that  is,  the  juris- 
diction to  grant  the  relief  prayed  for'  "  (R.  29).  The 
opinion  then  established  as  a  major  premise  that  the 
equity  jurisdiction  vested  by  Congress  in  the  Federal 
Courts,  when  sitting  in  equity,  was  exclusively  that  which 
was  exercised  by  the  English  Court  of  Chancery  at  the 
time  (1789)  when  the  American  Colonies  severed  their 
political  connections  with  England  (R.  29).  Next  there 
was  established  as  a  minor  premise  the  proposition  that 
at  the  time  of  said  severance,  the  "jurisdiction  of  the 
English  High  Court  of  Chancery  did  not  embrace  suits 
to  set  aside  wills  of  either  real  or  personal  property, 
either  because  of  fraud  or  undue  influence  upon  the 
testator  or  because  of  the  existence  of  a  later  will"  (R. 
29-30).  On  these  premises,  the  Court  drew  the  conclusion 
that  it  was  without  power,  in  the  exercise  of  its  equitable 
jurisdiction  "to  set  aside  a  will  or  the  probate  thereof, 
or  to  administer  upon  the  estate  of  decedents  in  rem" 
(R.  30-31).^2 


i2Cit.ing:  Sutton  v.  English,  246  U.S.  199,  205,  62  L.  Ed.  664 
(1918)  ;  Farrell  v.  O'Brien,  199  U.S.  89,  110,  50  L.  Ed.  101  (1905) ; 
Broderick's  Will,  88  U.S.  (21  Wall.)  503,  517,  520,  22  L.  Ed.  599 
(1874)  ;  Markham  v.  Allen,  326  U.S.  490,  494,  90  L.  Ed.  256  (1946)  ; 
Ellis  V.  Davies,  109  U.S.  485,  494,  27  L.  Ed.  1006  (1883)  ;  Gaines 
V.  Chew,  43  U.S.  (2  How.)  619,  645,  11  L.  Ed.  402  (1844).  These 
cases  will  be  considered  infra. 
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Having  reached  this  conclusion,  the  District  Court  goes 
on  to  show  that  the  Federal  District  Courts  will  not  as  a 
matter  of  comity,  proceed  to  judgment  in  rem  or  quasi  in 
reyn,  particularly  in  cases  involving  decedents'  estates, 
*'if  jurisdiction  over  the  res  has  previously  been  acquired 
by  and  continues  in  a  State  Court;  hut  may  proceed  to 
judgtnent  in  personam  adjudicating  rights  in  the  res  and 
leaving  the  in  personam  judgment  to  hind  as  res  adjudi- 
cata  the  court  having  jurisdiction  of  the  res"  (citing 
cases) ^^  (E.  32-33).  The  principle  of  comity,  says  the 
Court,  would  prevent  it  from  interfering  with  the  Oregon 
Court's  possession  of  Mrs.  Jackson's  estate  (R.  33-34). 

(May  we  point  out  that  we  have  never  sought  to  have 
the  District  Court  take  jurisdiction  over  the  estate  or  in 
any  manner  or  form  to  interfere  with  the  due  administra- 
tion thereof  by  the  Oregon  probate  court.  We  seek  only  in 
personam  relief,  which  will  determine  the  proper  dispo- 
sition, a  disposition  to  be  made  by  the  Oregon  courts.) 

The  District  Court  next  holds  that  in  addition  to  the 
limitations  imposed  by  comity,  there  are  other  limiting 
factors  in  the  exercise  of  its  traditional  equitable  juris- 
diction. It  says  that  this  jurisdiction  ^'should  be  dis- 
avowed as  to  actions  to  which  the  State  has  closed  its 
Courts "1^  (R.  34). 


i^This  is  the  rule  upon  which  we  rely.  It  is  noteworthy  that  the 
learned  District  Judge  does  not  cite  in  support  of  his  statement 
the  decision  of  this  Court  in  Blacker  v.  Thatcher,  145  F.2d  255 
(1944)  (cert,  denied).  As  to  this  case  see  infra. 

Inciting:  Guaranty  Trust  Co.  v.  York,  326  U.S.  99,  108,  89  L. 
Ed.  2079  (1945)  (bar  of  state  statutes  of  limitation);  Woods  v. 
Interstate  Realty  Company,  337  U.S.  535,  537,  93  L.  Ed.  1524 
(1949)  (failure  to  comply  with  prerequisites  to  suit  imposed  by 
state  statute)  ;  Griffin  v.  McCoach,  313  U.S.  498,  507,  85  L.  Ed. 
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After  having  marked  the  areas  within  which  its  juris- 
diction may  not  be  exercised,  the  District  Court  points  to 
other  certain  areas  where  this  jurisdiction  is  not  so  lim- 
ited. ''Jurisdiction  of  the  courts  of  the  United  States", 
says  the  Court,  "cannot  be  impaired  by  the  laws  of  the 
states"  (R.  35).   The  Court  then  says: 

The  federal  courts  may  entertain  actions,  within 
their  diversity  and  historic-equity  jurisdiction,  in- 
volving claims  to  decedents'  estates,  "notwithstand- 
ing the  fact  that  the  laws  of  the  State  limit  the  right 
to  establish  such  demands  to  a  proceeding  in  the 
probate  courts  of  the  State.  (Citing  Security  Trust 
Co.  V.  Black  River  National  Bank,  187  U.  S.  211,  227; 
47  L.  Ed.  147  (1902) ;  Griffith  v.  Bank  of  New  York, 
147  F.  2d  899  (2d  Cir.),  cert,  denied,  325  U.  S.  874 
(1945);  Blacker  v.  Thatcher,  145  F.  2d  255-257;  9th 
Cir.  1944,  cert,  denied,  324  U.  S.  848;  89  L.  Ed.  1409 
(1945). 

(In  the  Security  Trust  case,  the  Supreme  Court  held 
that  a  non-resident  creditor  could  establish  his  claim 
against  the  estate  of  a  decedent  in  a  federal  court  action 
against  the  administrator,  even  though  the  state  law 
limited  the  creditor  to  a  proceeding  in  the  probate  court. 
In  the  Griffith  case,  a  non-resident  legatee  was  permitted 
to  sue  a  testamentary  trustee  in  the  federal  court  to  set 
aside  a  decree  approving  the  trustee's  account  on  the 
groimd  of  fraud,  notwithstanding  a  state  law  provision 
that  such  proceeding  could  be  brought  only  in  the  Sur- 

1481  (1941)  (action  based  on  contract  violative  of  State's  public 
policy)  ;  Williams  v.  Minn.  Mining  &  Mfg.  Co.,  14  F.R.D.  1,  9 
(S.D.  Cal.  1953)  (Claim  under  California  Workmen's  Compensa- 
tion Act).  We  have  some  difficulty  in  perceiving  the  application 
of  these  decisions  to  our  case. 
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rogate's  Court.  In  Blacker  v.  Thatcher,  this  Court  upheld 
federal  jurisdiction  in  a  suit  by  a  non-resident  heir-at-law 
to  have  a  clause  in  a  will  construed  in  order  to  prove 
intestacy.  This  Court  so  adjudged,  despite  the  fact  that 
under  the  applicable  state  law  (Montana),  such  an  action 
was  deemed  to  be  an  m  rem  proceeding  within  the  exclu- 
sive jurisdiction  of  the  state  probate  court.^'*^) 

Returning  to  the  District  Judge's  opinion,  he  went  on 
to  show  that  any  action  in  personam  concerning  estates  of 
decedents  would  lie  in  the  federal  court,  irrespective  of 
the  state  law.   On  this  subject,  Judge  Mathes  said: 

If,  then,  a  right  involving  a  decedent's  estate  is 
such  as  would  have  been  enforceable  in  the  English 
Court  of  Chancery  in  1789  and  is  such  as  would  be 
enforceable  in  an  action  in  personam  in  some  court^ — 
even  a  probate  court  of  the  state — ^^a  suit  to  enforce 
that  right  may  be  maintained  in  a  federal  court  of 
equity  as  an  action  in  personam  if  diversity  of  citizen- 
ship and  the  requisite  jurisdictional  amount  exist 
(R.  35),i5 

(This  is  exactly  what  was  said  in  this  Court's  opinion 
in  Richardson  v.  Green,  61  Fed.  423  (1894) ;  cert,  denied, 
159  U.  S.  264,  40  L.  Ed.  142  (1894)  concerning  which 
something  will  be  said  later  in  this  part  of  our  brief  and 
much  more  will  be  said  when  we  argue  the  subjects  of 
undue  influence  and  fraud.) 


^^^Blacker  v.  Thatcher  conclusively  establishes  that  the  District 
Court's  decision  was  erroneous  in  all  of  its  phases.  For  this  reason 
a  full  discussion  of  the  Blacker  case  is  postponed  to  a  later  section 
of  this  brief. 

Inciting:  Markham  v.  Allen,  326  U.S.  at  494,  90  L.  Ed.  256 
(1946)  ;  Waterman  v.  Canal  Louisiana  Bank  and  Trust  Co.,  215 
U.S.  at  43,  54  L.  Ed.  80  (1909) ;  Pay7ie  v.  Hook,  74  U.S.  (7  Wall.) 
at  430,  19  L.  Ed.  260  (1868) ;  Id.  81  U.S.  ri4  WaU.)  252,  20  L.  Ed. 
887   (1871). 
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Then  follows  a  statement  which,  to  our  minds,  clearly 
upholds  jurisdiction  of  all  claims  for  relief  in  the  amended 
complaint.    Judge  Mathes  says: 

On  the  other  hand,  if  a  right  involving  a  decedent's 
estate  is  by  state  law  made  enforceable  in  an  action 
in  personam  in  a  State  court — rather  than  solely  in 
rem  in  probate  proceedings,  a  diversity  suit  to  enforce 
the  right  in  the  federal  courts  is  a  ''civil  action" 
within  28  U.S.C.  §1332  (R.  36-37). 

Next,  the  Court  examines  the  applicable  Oregon  law  for 
the  purpose  of  determining  whether  that  State  grants  to 
litigants,  situated  as  appellant  is,  the  privilege  of  seeking 
to  set  aside  a  will  or  its  admission  to  probate  "either 
upon  the  grounds  of  undue  influence  or  fraud,  or  upon  the 
ground  that  the  will  admitted  to  probate  is  not  the  last 
will"  of  the  decedent  in  a  plenary  suit  or  action  in  per- 
sonam. The  Court  concludes,  after  an  exhaustive  study  of 
the  applicable  statutes  and  cases,  that  in  Oregon  there  can- 
not now  be  a  plenary  suit  in  personam  to  revoke  probate 
of  a  will,  and  that  all  such  proceedings  are  in  rem  and 
within  the  exclusive  jurisdiction  of  the  Oregon  probate 
court — a  court  of  limited  jurisdiction  (R.  38-44). 

(This  conclusion,  we  submit,  is  erroneous.  It  is  directly 
contrary  to  this  Court's  holding  m  Richardson  v.  Green, 
supra.) 

Since  we  learned  our  procedure  for  the  State  of  Oregon 
from  Richardson  v.  Green,  we  heavily  relied  upon  this 
decision  m  our  briefs  on  the  first  motion  to  dismiss. 
The  District  Court  therefore  dissected  Richardson  v. 
Green,  and  determined  that  it  was  not  controlling  because 
(a)  the  portion  of  the  opinion  upon  which  we  rely  is  said 
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to  be  dictum,  and  (b)  because  a  statute  passed  in  1893  by 
the  Oregon  legislature,  conferred  exclusive  jurisdiction  of 
such  actions  upon  the  Oregon  County  Courts,  acting  as 
probate  courts. 

(It  should  be  noted  that,  when  Richardson  v.  Green 
arose,  the  Oregon  County  Courts  were  the  only  courts 
wherein  actions  to  contest  the  validity  of  a  will,  or  a  part 
thereof,  could  be  tried.  Then,  as  now.  County  Courts 
were  courts  of  limited  jurisdiction,  whether  acting  as 
probate  courts  or  otherwise.  However,  as  Richardson  v. 
Green  says,  although  these  courts  were  of  limited  juris- 
diction, they  could  entertain  actions  in  personam  in  cases 
involving  contests  of  wills.) ^^ 

The  District  Court  having  thus  disposed  of  Richardson 
V.  Green,  held  that  it  was  without  jurisdiction  to  declare 
invalid  the  portions  of  Mrs.  Jackson's  will  which  are  al- 
leged to  be  the  product  of  fraud  and  undue  influence.  The 
District  Court  did  hold,  however,  that  appellant's  claims 
for  relief  wherein  he  seeks  to  have  construed  and  declared 
invalid  the  trust  provisions  of  the  will  as  being  contrary 
to  law  and  public  policy  of  Oregon  are  '' within  the  his- 
torical scope  of  federal  equity  jurisdiction' '  (R.  47-48). 
The  Court  also  held  that  a  portion  of  the  original  com- 
plaint, if  viewed  as  a  claim  to  impose  a  constructive  trust 
on  the  ground  of  fraud  on  the  part  of  the  executor,  al- 
legedly perpetrated  in  petitioning  for  admission  to  probate 
of  a  prior  will,  while  withholding  a  later  and  missing 
will,  "may  be  construed"  to  fall  within  its  equity  juris- 


I'^To  avoid  repetition  we  will  discuss  Richardson  v.  Green  and 
the  Oregon  law  fully  in  our  argument  concerning  the  fourth  and 
fifth  claims  (fraud  and  undue  influence). 
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diction.  Finally,  the  Court  decided  that  appellant's  claim 
to  all  property  as  to  which  Mrs.  Jackson  might  have  died 
intestate,  "also  falls  within  the  scope  of  federal  equity 
jurisdiction  to  adjudicate  in  personam  the  validity  and 
amount  of  the  claims  of  heirs  and  others  to  estates  in 
probate"  (R.  48-49). 

The  District  Court,  after  making  these  rulings,  dis- 
avows and  rejects  jurisdiction  over  the  very  claims  of 
appellant  which  the  Court  holds  to  he  within  its  equitable 
jurisdiction.  What  possible  basis  was  there  for  any  such 
extraordinary  denial  of  jurisdiction?  The  opinion  tells  us 
the  learned  Judge's  reasoning  in  that  behalf. 

Judge  Mathes  first  says  that  in  one  cause  of  action 
plaintiff  seeks  "this  court's  construction  of  the  terms  of 
the  testamentary  trust  which  plaintiff  alternatively  seeks 
to  set  aside  as  invalid  for  fraud  and  undue  influence  upon 
the  testatrix"  (R.  50).  Then  comes  the  Court's  sole  basis 
for  refusing  to  try  causes  of  action  which  are  plainly,  and 
are  admitted  by  him  to  be,  within  his  jurisdiction. 

Being  without  jurisdiction  over  the  issue  as  to  the 
validity  of  the  testamentary  trust  itself,  this  court 
does  not,  in  the  exercise  of  equity  jurisdiction,  reach 
the  alternative,  and  in  effect  subsidiary,  cause  of 
action  to  construe  the  provisions  of  the  trust  (Id.). 

(Assuming  that  the  causes  of  action  were  alternative, 
the  District  Court  would  be  compelled  to  take  jurisdiction 
by  reason  of  the  provisions  of  rules  8(e)  and  18(a). 
Obviously,  the  claims  are  not  alternative  because  plaintiff 
could  succeed  in  all  six  of  his  claims.  The  word  "alterna- 
tive ' '  means  a  choice  between  two  things  ' '  either  of  which 
may  be  chosen,  but  not  both"   {Webster's  New  Interna- 
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tional  Dictionary).  The  word  ''subsidiary"  means  "sup- 
plementary," "auxiliary,"  "tributary,"  "subordinate," 
or  "secondary"  (id.).  It  must  be  obvious  that  all  of  our 
causes  of  action  have  equal  dignity  excepting  the  sixth 
cause  of  action,  which  is  clearly  auxiliary.) 

Having  thus  been  led  into  error,  even  in  the  meaning 
of  words,  the  District  Court  goes  even  farther  afield  with 
the  quotation  of  the  maxim  of  equity  that : 

"A  court  of  equity  ought  to  do  justice  completely  and 
not  by  halves." 

The  Court  applies  this  maxim  to  our  case  upon  the  theory 
that  until  the  validity  of  the  trust  provisions  have  been 
adjudicated  in  the  Probate  Court  of  Oregon  (i.e.,  whether 
the  trust  was  the  product  of  fraud  or  undue  influence),  the 
District  Court  "could  not  'do  justice  completely'  "  (R. 
50-51). 

The  equitable  maxim  as  to  disposing  of  the  whole  con- 
troversy does  not  support  the  Court's  view.  The  maxim 
means  that  if  a  court  of  equity  takes  jurisdiction,  it  will 
dispose  of  the  whole  case  if  it  can  do  so.  It  does  not  mean 
that  if  the  Court  has  jurisdiction,  it  will  dismiss  the  case 
because  it  is  without  jurisdiction  of  one  or  more  phases 
of  the  case.  The  Court  will  no  more  dismiss  such  a  case 
than  it  would  do  so  because  of  inability  to  get  jurisdiction 
over  a  necessary  party  {Payne  v.  Hook,  74  U.S.  425;  19 
L.  Ed.  260  (1869)).  "Moreover,  the  doctrine  is  subject 
to  important  limitations  and  in  its  application  care  must 
be  taken  not  to  .  .  .  deprive  litigants  of  their  ftondamental 
rights  such  as  the  right  of  .  .  .  choice  as  between  different 
forums"  (30  C.J.S.  Equity,  p.  419). 
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It  may  be,  although  it  seems  highly  unlikely,  that  Judge 
Maithes  meant  to  say  that  if  the  federal  court  retained 
the  controversies  over  which  it  obviously  had  jurisdiction 
and  rejected  fraud  and  undue  influence,  then  the  Oregon 
Court  might  hold  that  appellant  had  lost  his  rights  in  that 
Court.  In  other  words,  if  the  federal  court  takes  any 
jurisdiction  at  all,  no  other  court  will  touch  the  case, 
irrespective  of  the  federal  court's  rejection  of  jurisdic- 
tion as  to  a  part  of  the  case.  We  cannot  believe  that  this 
is  what  the  learned  District  Judge  intended  to  hold.  If  it 
was,  then  it  would  only  be  necessary  for  him  to  glance  at 
the  many  cases  in  which  the  federal  court  has  taken 
jurisdiction  of  the  patent  phases  of  litigation,  while  re- 
jecting phases  which  are  not  within  its  jurisdiction  (see 
infra) . 

Again,  returning  to  the  Court's  opinion,  it  is  correctly 
said  that  the  "fourth  cause  of  action"  (the  sixth  cause 
of  action  in  the  amended  complaint)  is  secondary  and 
auxiliary.  Therefore,  if  the  Court  had  no  jurisdiction  of 
any  of  the  other  causes  of  action,  the  auxiliary  cause 
must  fall  (R.  51).  The  fourth  (sixth)  cause  of  action 
involves  a  claim  for  an  adjudication  of  heirship  in  the 
event  of  partial  intestacy.  This  is  a  truly  subsidiary 
claim.  The  difference  between  a  subsidiary  claim  and  the 
primary  claims  of  invalidity  of  the  trust  on  five  different 
grounds,  all  of  equal  dignity,  must  be  obvious. 

Next,  Judge  Mathes  holds  that  the  third  cause  of  action 
(also  the  third  cause  of  action  in  the  amended  complaint) 
asserts  a  claim  to  have  declared  a  constructive  trust  based 
upon  the  existence  of  a  later  will  or  some  other  docu- 
ment which  makes  provision  for  the  appellant.    This,  the 
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Court  says,  is  ''merely  an  incidental  aspect  of  the  whole 
controversy."  The  Court  admits  that  this  is  a  claim  of 
''suppression  of  a  later,  missing  will  or  codicil."  (R.  52). 
This  is  precisely  the  case  which  was  held  to  be  within 
federal  jurisdiction  in  Gaines  v.  Chew,  43  U.S.  619,  11 
L.  Ed.  402  (1844).  How  is  it  possible  for  a  fraud  upon 
the  living  (appellant),  by  means  of  suppressing  a  docu- 
ment, to  be  subsidiary  or  secondary  to  claims  of  fraud 
and  undue  influence  practiced  upon  the  dead  (Mrs.  Jack- 
son) ? 

Finally,  it  is  held  that  the  "discretionary  refusal"  to 
refuse  jurisdiction  is  made  "in  the  light  of  plaintiff's 
unquestioned  anl  current  right  to  seek  in  the  proper 
probate  court  of  the  State  of  Oregon  all  the  relief  which 
he  seeks  here."  Suffice  it  to  say  that  this  remark,  stand- 
ing alone,  would  be  a  sound  reason  for  the  federal  court 
to  refuse  jurisdiction  in  all  diversity  cases.  All  parties 
have  entree  into  the  state  Court. 

Next  comes  a  statement  which  is  nothing  less  than 
amazing.  The  Court  refers  to  "the  high  probability  that 
if  this  Court  were  to  retain  jurisdiction  of  a  part  of  the 
controversy  under  the  circumstances,  plaintiff  might  in- 
deed confront  a  situation  where  the  Oregon  Court  itself 
would  refuse  to  do  justice  'by  halves'."  (R.  52.) 

(This  flies  directly  in  the  face  of  every  United  States 
Supreme  Court  decision  on  the  subject.  The  state  Court 
must  follow  the  final  adjudication  of  the  federal  Court  as 
to  devolution  of  the  estate.  On  this  point,  it  is  sufficient 
to  quote  from  Markham  v.  Allen,  326  U.  S.  490,  90  L.  Ed. 
256  (1946).  This  case  went  to  the  Supreme  Court  from 
this  Circuit.    In  sustaining  federal  jurisdiction  to  deter- 
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mine  the  ownership  of  property  in  probate,  the  Supreme 
Court  held  that  the  federal  Court  may  exercise  its  juris- 
diction to  adjudicate  rights  in  such  property  where  the 
final  judgment  does  not  undertake  to  interfere  with  the 
state  Court's  possession  save  to  the  extent  that  the  state 
Court  is  bound  by  the  judgment  to  recognize  the  right 
adjudicated  by  the  federal  Court  (Citing  cases)  (326  U.  S. 
494,  90  L.  Ed.  260).  See  also:  Gaines  v.  Chew,  43  U.S. 
619,  11  L.  Ed.  402  (1844) ;  Spencer  v.  WatUns,  169  Fed. 
379  (8th  Cir.  1909);  Wood  v.  Paine,  m  Fed.  807  (C.C.D. 
R.  I.  1895),  cited  infra.  The  principle  thus  stated  is  so 
simple  and  so  commonplace  that  we  cannot  understand 
how  the  District  judge  could  reach  a  contrary  conclu- 
sion. 

And  so  on  the  basis  of  the  reasoning  which  we  have 
stated  and  briefly  analyzed,  the  Court  denied  jurisdiction 
and  dismissed  the  action. 


V.     ASSIGNMENTS  AND  SPECIFICATIONS  OF  ERROR. 

1.  The  District  Court  erred  in  dismissing  the  claims 
for  relief  which  it  held  to  be  within  its  equitable  juris- 
diction. 

2.  The  District  Court  erred  in  dismissing  any  of  the 
claims  for  relief. 

3.  The  District  Court  erred  in  dismissing  the  action 
as  a  whole. 

4.  The  District  Court  erred  in  deciding  that  in  Oregon 
a  contest  of  a  will  on  the  grounds  of  fraud  and  undue 
influence  is  not  an  inter  partes  action  in  personam. 


33 


5.  The  District  Court  erred  in  deciding  that  the  Ninth 
Circuit's  decision  in  Richardson  v.  Green,  supra,  is  dictum. 

6.  The  District  Court  erred  in  deciding  that  the  Ninth 
Circuit's  decision  in  Richardson  v.  Green,  supra,  is  no 
longer  binding  because  of  changes  in  Oregon  law. 


VI.     OUTLINE  OF  ARGUMENT. 

(A)  The  District  Court  erred  in  dismissing  the  claims 
for  relief  which  were  obviously  and  admittedly 
within  its  jurisdiction. 

(1)  The  District  Court  had  jurisdiction  over  the 
first,  second,  third  and  sixth  claims  for  relief. 

(2)  Irrespective  of  the  Federal  Court's  jurisdiction 
over  the  fourth  and  fifth  claims,  the  dismissal 
of  the  first,  second  and  third  claims  violated 
E-ules  8(e)  and  18(a)  of  the  Federal  Rules 
of  Civil  Procedure. 

(3)  The  District  Court  was  led  into  error  by  mis- 
takenly assuming  that  the  attacks  upon  the  trust 
were  premature  and  by  misunderstanding  the 
nature  and  effect  of  equity's  disinclination  to  do 
justice  by  halves. 

(B)  The  attack  upon  Article  VI  of  the  will  as  amended 
by  the  codicils  upon  the  grounds  of  fraud  and  undue 
influence  are  proceedings  in  personam  under  the  law 
of  Oregon.  Therefore  the  Federal  Court  has  juris- 
diction of  such  proceedings. 

(1)  A  Federal  Court  action  contesting  the  validity 
of  Article  VI  on  grounds  of  fraud  and  undue 
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influence  does  not  divest  or  interfere  with  the 
state  Court's  jurisdiction  of  the  res. 

(2)  If  the  state  law  permits  a  proceeding  inter 
partes  and  in  personam — even  in  a  Probate 
court — to  establish  the  invalidity  of  Article  VI 
upon  the  grounds  of  fraud  and  undue  influence, 
then  the  Federal  Court  will  take  jurisdiction  of 
such  action. 

(3)  Under  the  law  of  Oregon  an  attack  on  a  will  is 
a  proceeding  in  personam  and  inter  partes. 

(4)  The  only  case  in  any  jurisdiction  which  has 
decided  the  question  as  to  whether  a  will  contest 
in  Oregon  is  inter  partes  and  in  personam  or 
in  rem  is  Richardson  v.  Green.  That  case  holds 
that  a  contest  is  inter  partes.   It  is  still  law. 


VII.     ARGUMENT. 

(A)    THE  DISTRICT  COURT  ERRED  IN  DISMISSING  THE  CLAIMS 
FOR  RELIEF  WHICH  WERE  OBVIOUSLY  AND  ADMITTEDLY 
WITHIN  ITS  JURISDICTION. 
(Specifications  of  Error  1,  2,  3.) 
The  District  Judge   held  in  his   opinion   that  he  had 
jurisdiction  over  the  claims  for  relief  in  the  original  com- 
plaint which  are  now  the  first,  second  and  third  clamis  for 
relief  in  the  amended  complaint.    The  first  claim  had  for 
its  object  an  adjudication  of  invalidity  of  the  so-called 
trust  (Article  VI)  upon  the  ground  that  it  was  indefinite 
and  uncertain.    The   second  claim  was   the   attack  upon 
the  same  Article  upon  the  ground  that  personal  profit  was 
the    primary    purpose    and    charity    the    secondary    pur- 
pose of  the  trust  and  that  there  was  a  specific  provision 
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for  financial  benefit  to  a  limited  class  of  persons,  includ- 
ing the  executors  and  trustees.  The  third  claim  sought  an 
adjudication  that  there  was  a  later  provision  for  the  plain- 
tiff so  that  a  trust  was  impressed  upon  any  money  or 
property  which  the  trustees  might  receive  pursuant  to 
Article  VI. 

It  appears  to  us  that  the  opinion  also  upholds  the  sixth 
claim,  which  seeks  adjudication  that  as  to  all  property 
bequeathed  to  the  trust,  Mrs.  Jackson  died  intestate  and 
requires  the  executors  and  trustees  to  take  appropriate 
steps  in  the  Oregon  probate  Court  to  have  the  property 
distributed  to  Peter  Jackson.  Of  course,  the  sixth  claim 
will  not  come  into  play  unless  Jackson  succeeds  in  one  of 
the  other  claims  for  relief.  The  sixth  claim  is  thus 
ancillary  to  the  other  claims.  It  invokes,  in  effect,  the  use 
of  the  precise  method  whereby  the  federal  Court  will  give 
the  relief  sought  without  interfering  with  the  adminis- 
tration of  the  estate  by  the  state  probate  Court  {Markham 
V.  Allen,  supra). 

So  we  may  proceed  upon  the  theory  that  the  District 
Judge  held  that  he  had  jurisdiction  over  the  first,  sec- 
ond, third  and  sixth  claims  for  relief  in  the  amended 
complaint.  On  the  other  hand,  he  held  that  he  had  no 
jurisdiction  over  the  fourth  and  fifth  claims  upon  the 
ground  that  one  involved  a  charge  ,of  fraud  and  the  other 
a  charge  of  undue  influence. ^'^ 

Even  assuming  that  the  Court  was  right  in  its  errone- 
ous conclusion  that  it  had  no  jurisdiction  over  the  fourth 
and  fifth  claims,  nevertheless  it  was  error  to  dismiss  the 


I'^We  will  later  show  that  the  court  had  jurisdiction  over  the 
fourth  and  fifth  claims  as  well  as  the  first,  second,  third  and 
sixth. 
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entire  action.  Rules  8(e)  and  18(a)  of  the  Federal  Rules 
of  Civil  Procedure  direct  that  the  Court  retain  the  causes 
which  are  properly  before  it.  The  cases  are  to  the  same 
effect.  The  rules  and  the  cases  both  say  that  if  several 
claims  for  relief  are  joined  in  one  complaint,  and  the 
Court  has  jurisdiction  over  one  but  not  all  of  the  claims, 
the  Court  may  dismiss  the  claims  over  which  it  does  not 
have  jurisdiction,  but  must  retain  those  over  which  it  has 
jurisdiction.  As  the  first  step  in  our  demonstration  that 
the  dismissal  of  Claims  1,  2,  3  and  6  violates  these  rules, 
we  will  show  that  these  claims  were  within  the  District 
Court's  jurisdiction. 

(1)  The  District  Court  Had  Jurisdiction  Over  the  First,  Second, 
Third  and  Sixth  Claims  for  ReUef. 
(Specifications  of  Error  1,  2.) 

That  this  statement  is  sound  is  established  not  only  by 
the  holding  of  the  learned  District  Judge  but  also  by  the 
cases  of  Gaines  v.  Chew,  43  U.S.  619,  11  L.  Ed.  402 
(1844),  supra;  Spencer  v.  WatJcins,  169  Fed.  379  (8th  Cir. 
1909),  supra;  Wood  v.  Paine,  66  Fed.  807  (C.C.D.R.I. 
1895),  supra,  and  by  the  decision  of  this  very  Court  in 
Blacker  v.  Thatcher,  145  Fed.  255  (9th  Cir.  1944),  supra, 
all  cited  in  the  opinion.  The  opinion  cites  a  number  of 
other  cases  along  the  same  line,  but  we  limit  ourselves  to 
cases  which  consider  situations  substantially  similar  to 
the  claims  now  under  discussion  (R.  47-51). 

Spencer  v.  Wathins  and  Wood  v.  Paine  decided  that 
the  District  Court  had  jurisdiction  over  the  first  and  sec- 
ond claims,  viz.:  actions  to  invalidate  charitable  bequests 
on  the  ground  that  they  were  void  under  state  law.  Gaines 
V.  Chew  decided  that  the  District  Court  had  jurisdiction 
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over  our  third  claim,  viz.:  An  action  to  have  executors 
declared  constructive  trustees  on  the  ground  of  fraud. 
The  Blacker  case  goes  even  further.  It  holds  that  the 
District  Court  has  jurisdiction  over  an  action  to  determine 
the  construction  or  validity  of  a  will. 

In  the  Spencer  case,  heirs  at  law  sued  to  void  a  char- 
itable bequest  on  the  ground  that  it  was  invalid  under  the 
law  of  the  state  of  decedent's  domicile.  Defendants  con- 
tended that  the  Circuit  Court  was  without  jurisdiction, 
"because  the  suit  was  not  at  common  law  or  in  equity, 
within  the  meaning  of  the  Constitution  of  the  United 
States  and  the  Judiciary  Act,  but,  on  the  contrary,  was  of 
a  probate  character,  and  pertained  to  the  administration 
of  an  estate  of  a  deceased  person,  of  which  the  local 
probate  Court  was  invested  with  exclusive  cognizance  by 
the  Constitution  and  statutes  of  the  state."  (169  Fed. 
380,  381). 18  Tj^g  Circuit  Court  of  Appeals  decided  to  the 
contrary,  holding: 

"We  think  that  a  controversy  like  that  before  us  is 
not  one  strictly  pertaining  to  probate  and  adminis- 
tration, but,  on  the  contrary,  has  every  element  of  a 
plenary  suit  inter  partes,  and  that  it  belongs  to  a  class 
of  which  the  English  Courts  of  chancery  were  accus- 
tomed to  take  cognizance  as  involving  the  execution 
of  trusts.  3  Pomeroy's  Eq.  Juris.,  Sec.  1127.  The 
suit  of  the  heirs  was  not  a  will  contest  in  the  cus- 
tomary acceptance  of  that  phrase."    (382). 


^^In  our  case,  the  motion  to  dismiss  all  the  claims  was  based 
on  "the  ground  that  the  court  lacks  jurisdiction  and  the  subject 
matter  because  the  action  is  essentially  a  proceeding  to  contest  a 
will  and  therefore  one  within  the  exclusive  jurisdiction  of  the 
state  lyrohate  courts."  (R.  112.) 
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Clearly,  appellant's  first  and  second  claims  for  relief, 
wherein  he  seeks  to  void  a  charitable  bequest,  do  not 
differ  from  the  cause  of  action  involved  in  the  Spencer 
case. 

In  Wood  V.  Paine  an  heir  at  law  sued  to  establish  the 
invalidity  of  a  bequest  in  trust  to  the  town  council  of 
Coventry  for  the  benefit  of  the  poor  of  the  town.  In  his 
bill,  the  heir  asked  that  the  bequest  be  declared  null  and 
void  and  that  the  executor  be  required  to  distribute  to  him 
his  portion  of  that  part  of  the  estate  which  would  other- 
wise go  to  the  town  council  (66  Fed.  807-808).  The  Cir- 
cuit Judge  sustained  his  jurisdiction  over  the  action, 
saying: 

''The  will  having  been  established  by  authority  com- 
petent for  that  purpose,  there  seems  to  be  no  doubt 
of  the  jurisdiction  of  this  court  to  determine  ques- 
tions as  to  the  interpretation  thereof  in  this  case,  in 
which  the  complainant  is  a  citizen  of  Michigan,  and 
all  the  respondents  are  citizens  of  Rhode  Island  .  .  . 
Since  the  testator  had  his  domicile  in  Rhode  Island, 
and  the  land  devised  is  situate  in  that  state,  it  follows 
that  the  validity  of  the  devise  which  is  here  brought 
in  question  is  to  be  determined  by  the  law  of  the 
state  of  Rhode  Island."   (66  Fed.  808,  809). 

Again  we  have  the  same  situation  as  our  first  and  second 
claims  for  relief. 

Gaines  v.  Chew  clearly  shows  that  Judge  Mathes  also 
was  correct  when  he  held  that  he  had  jurisdiction  over 
what  is  now  the  third  claim  for  relief.  Plaintiff's  bill 
alleged  the  following:  Clark  had  executed  two  wills.  One 
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of  these  was  executed  in  1811,  and  the  other  in  1813.  In 
the  earlier  will,  Clark  left  all  of  his  estate  to  his  mother, 
and  in  the  later  will  he  left  all  of  his  estate  to  his  daugh- 
ter. Upon  the  death  of  Clark,  the  executors  suppressed 
the  will  of  1813,  and  probated  the  earlier  will  in  the 
Louisiana  Probate  Court.  The  bill  in  the  federal  Court 
asked  that  effect  be  given  to  the  will  of  1813  and  that  the 
probated  will  of  1811  be  revoked,  and  that  the  defendants 
be  required  to  account  (43  U.S.  627;  11  L.  Ed.  405). 

On  appeal,  the  Supreme  Court  first  held  that  the  fed- 
eral Court  could  not  exercise  jurisdiction  to  revoke  the 
probate  of  one  will  and  to  probate  another.  This  was  be- 
cause the  power  to  do  so  was  vested  exclusively  in  the 
state  Probate  Court.  However,  the  Court  held  that  be- 
cause of  the  fraud  committed,  it  had  jurisdiction  to  grant 
relief  by  declaring  the  executors  to  be  trustees  for  the 
benefit  of  plaintiffs  with  respect  to  any  property  which 
belonged  to  the  Clark  estate  (43  U.S.  644-650;  11  L.Ed. 
412-416).  This  is  exactly  the  same  as  the  relief  sought  in 
our  third  claim. 

The  following  excerpt  from  the  opinion  outlines  the 
reasoning  underlying  the  Supreme  Court's  decision: 

In  prosecuting  their  right  as  heirs  at  law  by  the  com- 
plainants, no  prohate  of  the  will  of  1813  will  he  re- 
quired. The  complainants  must  rest  upon  the  heirship 
of  said  Myra,  the  fraud  charged  against  the  executors, 
in  setting  up  and  proving  the  will  of  1811,  and  notice 
of  such  fraud  by  the  purchasers.  In  this  form  of  pro- 
ceeding the  will  of  1811  is  brought  before  the  court 
collaterally.  It  is  not  an  action  of  nullity,  hut  a  pro- 
ceeding which  may  enable  the  court  to  give  the  proper 
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relief,  without  decreeing  the  revocation  of  the  will. 
(43  U.S.  647;  11  L.  Ed.  413) ^^ 

Blacker  v.  Thatcher,  is  a  fairly  recent  decision  of  this 
Court  in  which  three  highly  regarded  jurists  participated. 
Judge  Healy  wrote  the  opinion  and  former  Chief  Judges 
Denman  and  Stephens  concurred.  This  case  and  Richard- 
son V.  Green,  supra  and  infra,  are  the  only  decisions  in 
this  Circuit  which  directly  bear  on  the  problem  presented 
here.  We  therefore  feel  justified  in  giving  unusually  elab- 
orate consideration  to  the  Blacker  case. 

The  plaintiff  was  a  citizen  of  Oregon  and  the  heir  at 
law  of  a  Montana  testator.  The  defendants,  citizens  of 
Montana,  were  respectively  the  executor  and  a  legatee 
named  in  the  will.  The  will  had  been  admitted  to  probate 
in  the  Montana  Probate  Court  and  the  estate  was  in  the 
process  of  being  administered  therein.  The  plaintiff's 
complaint  alleged  that  the  legatee  was  not  an  heir  of  the 
testator  and  that  the  testator  had  died  intestate  as  to  the 
residue  of  his  estate.  The  complaint  also  alleged  that  there 
was  a  controversy  between  plaintiff  and  defendants  as  to 
the  construction  of  the  will.  The  defendants  in  their  an- 
swer moved  to  dismiss  on  the  ground  that  under  Montana 
law,  jurisdiction  of  such  a  controversy  resided  exclusively 
in  the  Courts  of  the  State  of  Montana.  The  District  Court 
ruled  that  it  had  jurisdiction  over  the  controversy  and 
that  the  decedent  had  died  intestate  with  respect  to  the 
residue  of  his  estate  (145  F.2d  256). 


i^The  point  was  considered  in  Markham  v.  Allen,  supra.  There 
this  Court  was  reversed  by  the  Supreme  Court  for  holding  that  the 
District  Court  had  no  jurisdiction. 
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After  reciting  the  facts  above  summarized,  this  Court 
held  that  the  laws  of  Montana  like  those  of  most  of  the 
states,  "including  practically  all  of  those  in  the  West. .  .^° 
provide  a  comprehensive  system  of  probate."  Judge 
Healy  points  out  that  where  there  is  a  will,  proceedings 
start  with  the  petition  for  probate  and  terminate  with 
the  decree  of  final  distribution  and  that  decree  is  con- 
clusive. In  Montana,  says  the  Court,  the  probate  pro- 
ceeding embraces  ''the  contest  of  wills  and  necessarily  it 
comprehends  the  interpretation  of  the  latter.  The  pro- 
ceeding is  in  the  nature  of  a  proceeding  in  rem"  (pp. 
256-7).  The  Court  goes  on  to  say  that  under  such  circum- 
stances the  acceptance  of  jurisdiction  by  the  Federal 
Court  seems  to  interfere  with  the  spirit  of  comity  between 
Courts  of  independent  and  coordinate  jurisdictions.  In 
fact,  says  the  Court  both  in  the  body  of  the  opinion  and 
by  footnote,  in  states  which  have  comprehensive  systems 
of  probate,  such  as  Montana,  proceedings  to  construe  a 
will  are  generally  held  in  Probate  Courts  and  not  in  the 
exercise  of  general  equity  jurisdiction.  But  says  the  foot- 
note, quoting  from  Pomeroy's  Equity  Jurisprudence,  5th 
Edition  (1941)  Sees.  346-352,  this  limited  jurisdiction; 
i.e.,  jurisdiction  in  equity  and  not  in  probate,  is  exercised 
"only  for  the  purpose  of  granting  remedies  which  will 
serve  to  aid  or  remove  obstacles  from  a  pending  admin- 
istration." It  is  exercised  "to  construe  doubtful  provi- 
sions of  a  will  and  to  direct  executors  with  respect  to 


-Hn  our  discussion  of  the  fraud  and  undue  influence  claims,  we 
will  establish  that  the  comprehensive  system  of  probate  found  in 
Montana  is  also  the  system  used  in  every  state  in  this  Circuit  (prior 
to  the  admission  of  Alaska  to  statehood)  except  Oregon.  Hence, 
Richardson  v.  Green. 
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their  duties  when  a  trust  is  created  by  it,  but  there  is  no 
special  equitable  jurisdiction  to  interpret  a  will  .  .  .  which 
only  deals  with  and  disposes  of  purely  legal  estates  or 
interests,  and  which  makes  no  attempt  to  create  any  trust 
relations  ..."  (145  F.2d  257). 

Judge  Healy  apparently  approached  the  Blacker  case 
very  much  as  Judge  Mathes  approached  this  case.  Judge 
Healy  confessed  his  hesitancy  in  holding  that  a  federal 
Court  could  take  jurisdiction  in  what  is  essentially  a 
probate  matter.  However,  in  contrast  to  the  learned  trial 
Judge,  he  held  that  he  was  bound  by  the  decisions  of  the 
United  States  Supreme  Court,  and  acted  accordingly.  He 
said  that  irrespective  of  a  disinclination  of  the  lower 
federal  Courts  to  interfere  in  any  phase  of  a  probate  pro- 
ceeding 'Hhe  Supreme  Court  has  adhered  to  a  different 
concept"  (p.  257).  He  quotes  at  length  from  Waterman 
V.  Canal-Louisiana  Bank  Co.,  215  U.S.  33,  54  L.  Ed.  80 
(1909).  We  will  not  further  enlarge  this  brief  by  a  com- 
plete quotation,  but  we  do  think  that  the  last  sentence  in 
the  Waterman  case  as  quoted  by  Judge  Healy  deserves 
a  place  in  this  argument.  We  quote  as  follows: 

This  court  has  uniformly  maintained  the  right  of 
Federal  courts  of  chancery  to  exercise  original  juris- 
diction (the  proper  diversity  of  citizenship  existing) 
in  favor  of  creditors,  legatees,  and  heirs,  to  establish 
their  claims  and  have  a  proper  execution  of  the  trust 
as  to  them.  (145  F.  2d  258) 

The  opinion  then  says,  as  we  have  consistently  admitted, 
that  the  federal  Courts  cannot  "seize  or  control  property 
in  the  possession  of  the  State  court."  Also,  as  we  have 
conceded,   "In   states   where   the   probate   proceeding   is 
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purely  one  in  rem  and  not  a  suit  inter  partes,  sustainable 
in  a  court  of  equity,  they  cannot  entertain  jurisdiction 
over  a  bill  to  set  aside  the  probate  of  a  will." 

However,  says  the  opinion, 

the  Supreme  Court  "appears  broadly  to  have  insisted 
upon  the  proposition  that  jurisdiction"  in  diversity 
cases  ''cannot  be  impaired  by  state  laws  prescribing 
the  modes  of  redress  in  their  courts  or  regulating  the 
distribution  of  their  judicial  power."  (Citing  cases) 
(145  F.  2d  258) 

Then  quoting  from  Gaines  v.  Fuentes,  92  U.S.  10,  22,  23 
L.  Ed.  524  (1875),  the  Court  said: 

.  .  .  whenever  a  controversy  in  a  suit  between  parties 
arises  "respecting  the  validity/  or  construction  of  a 
will,  or  the  enforcement  of  a  decree  admitting  it  to 
probate,  there  is  no  more  reason  why  the  Federal 
courts  should  not  take  jurisdiction  of  the  case  than 
there  is  that  they  should  not  take  jurisdiction  of  any 
other  controversy  between  the  parties."    (Id.) 

The  next  quotation  is  from  Byers  v.  McAuley,  149  U.S. 
620,  37  L.  Ed.  867  (1892).  This  reads: 

.  .  .  where  no  adjudication  has  as  yet  been  made  as 
to  who  are  distributees  of  an  estate  in  process  of 
administration,  the  federal  court  is  entitled  to  "en- 
tertain jurisdiction  in  favor  of  all  citizens  of  other 
states,  to  determine  and  award  their  shares  in  the 
estate."  The  pertinent  decisions  of  the  Court  leave 
no  room  for  the  belief  that  the  federal  courts,  on 
principles  of  comity,  have  any  discretion  to  exercise 
in  respect  of  the  entertainment  of  suits  of  this  nature. 
(Id.) 

The  italicized  sentence  would  seem  to  dispose   of  the 
District  Judge's  view  that  he  had  any  discretion  to  exer- 
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cise  when  he  determined  whether  he  would  or  would  not 
retain  jurisdiction. 

Finally,  this  Court  in  the  Blacher  opinion  completely 
disposes  of  Judge  Mathes'  apparent  suggestion  that  the 
Oregon  State  Court  may  not  follow  the  judgment  of  the 
Federal  Court  in  order  to  avoid  "justice  by  halves." 
It  says: 

But  the  presumption  has  been  indulged  that  pro- 
bate courts  will  respect  adjudications  made  in  settling 
the  rights  of  parties  in  suits  in  the  courts  of  the 
United  States.  (Waterman  v.  Canal-Louisiana  Bank 
Co.,  supra,  215  U.S.  page  46,  30  S.  Ct.  13,  54  L.  Ed. 
80.)  It  is  there  said  that  '^a  judgment  of  a  Federal 
court  awarding  property  or  rights,  when  set  up  in  a 
state  court,  if  its  effect  is  denied,  presents  a  claim  of 
Federal  right  which  may  be  protected"  in  the  Su- 
preme Court,  (p.  258) 

Thus,  it  appears  that  this  Court  has  clearly  and  defi- 
nitely held  that  the  first,  second  and  third  claims  of  the 
amended  complaint,  whether  they  involve  validity,  con- 
struction, or  interpretation,  are  within  the  jurisdiction  of 
the  federal  Court.  We  conclude  that  appellant's  first  three 
claims  for  relief  (and  the  subsidiary  sixth  claim)  are 
within  the  equitable  jurisdiction  of  the  United  States 
Courts. 

(2)  Irrespective  of  the  Federal  Court's  Jurisdiction  Over  the 
Fourth  and  Fifth  Claims,  the  Dismissal  of  the  First,  Second 
and  Third  Claims  Violated  Rules  8(e)  and  18(a)  of  the  Fed- 
eral Rules  of  Civil  Procedure. 
(Specifications  of  Error  1,  2.) 
The  District  Judge  has  characterized  these  claims  as 
"separate   claims   or  causes   of  action."    (R.   27).    This 
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statement  is  obviously  sound.  Under  the  authority  of  rules 
8(e)  and  18(a)  appellant  joined  his  three  equitable  claims 
with  the  fourth  and  fifth  (fraud  and  undue  influence) 
claims  over  which  the  District  Judge  decided  that  he  had 
no  jurisdiction.  Having  established  that,  our  first  three 
claims  are  cognizable  in  the  federal  Court  and  that  there 
is  jurisdiction  of  the  sixth  claim  if  there  is  jurisdiction 
of  any  of  the  other  claims,  it  must  now  be  determined 
whether  the  joinder  of  other  claims  over  which  the  Court 
may  not  have  jurisdiction  prejudices  the  right  of  a  non- 
resident litigant  to  press  his  equitable  rights  in  the  United 
States  Court.  Or  to  put  the  question  in  another  way:  Is 
appellant  forced  to  dismiss  claims  which  he  thinks  are 
properly  presented  to  the  federal  Court  (whether  he  is 
right  or  wrong),  in  order  to  maintain  his  position  in  the 
Court  which  the  Constitution  and  the  statutes  provide  as 
a  proper  forum?  We  submit  that  this  cannot  be  so,  despite 
the  decision  of  the  District  Judge  to  the  contrary.  At 
worst,  the  joinder  of  the  claims  based  on  fraud  and 
undue  influence  constitutes  a  misjoinder  of  causes  of 
action.  Under  rules  8(e)  and  18(a),  as  interpreted  by  the 
Courts,  a  litigant  may  so  misjoin  without  having  the 
entire  action  dismissed.  These  rules  are  mere  reaffirma- 
tions of  earlier  rules  established  by  Court  rule  and  judi- 
cial decision.  Former  Equity  Eule  26  provided  in  part: 
The  plaintiff  may  join  in  one  bill  as  many  causes 

of  action  cognizable  in  equity,  as  he  may  have  against 

the  defendant. 

In  Gaines  v.  Chew,  supra,  plaintiff  joined  a  cause  of 
action  to  revoke  probate  of  a  fraudulent  will  with  a 
cause  of  action  to  require  the  executors  to  account.  This 
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was  a  misjoinder,  because  the  Louisiana  probate  Court 
had  exclusive  jurisdiction  of  the  cause  of  action  to  re- 
voke probate.  The  Supreme  Court,  however,  instead  of 
ruling  that  the  suit  should  be  dismissed,  declared  that 
while  the  Circuit  Court  could  not  revoke  probate  of  the 
will,  because  jurisdiction  so  to  do  was  vested  exclusively 
in  the  state  probate  Court,  it  could  grant  the  relief  which 
was  within  its  power  to  bestow,  to-wit:  an  adjudication 
that  the  executors  were  constructive  trustees  of  the  estate 
for  the  benefit  of  plaintiffs. 

Waterman  v.  Canal-Louisiana  Bank  &  Trust  Co.,  supra, 
is  perhaps  even  more  persuasive  than  Gaines  v.  Chew.  In 
Waterman,  the  plaintiff  sought  the  following  judgment : 

(1)  That  a  legacy  to  an  institution  lapsed  because  of 
uncertainty  or  non-existence  of  the  legatee. 

(2)  That  heirs  at  law  had  abandoned  any  interest  in 
the  lapsed  legacy. 

(3)  That  the  plaintiff,  as  sole  heir  at  law  capable  of 
inheriting,  was  the  only  person  entitled  to  the 
lapsed  legacy. 

(4)  That  another  institution  named  in  the  will  was 
not  charitable  and  therefore  not  entitled  to  distri- 
bution. 

(5)  For  an  accounting  from  the  executors  (215  U.  S. 
41-43,  54  L.  Ed.  83-84). 

The  defendants  argued  that  the  Federal  Court  had  no 
jurisdiction.  The  Circuit  Court  of  Appeals  ordered  that 
the  action  be  dismissed,  and  the  Supreme  Court  reversed. 
These  are  some  of  the  material  parts  of  the  Supreme 
Court's  decision: 
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The  United  States  circuit  court,  by  granting  this 
relief,  need  not  interfere  with  the  ordinary  settlement 
of  the  estate,  the  payment  of  the  debts  and  special 
legacies,  and  the  determination  of  the  accounts  of 
funds  in  the  hands  of  the  executor,  but  it  may,  and 
we  think  has  the  right  to,  determine  as  between  the 
parties  before  the  court,  the  interest  of  the  com- 
plainant in  the  alleged  lapsed  legacy  and  residuary 
estate,  because  of  the  facts  presented  in  the  bill.  The 
decree  to  he  granted  cannot  interfere  with  the  posses- 
sion of  the  estate  in  the  hands  of  the  executor,  while 
being  administered  in  the  probate  court.  .  .  . 

The  circuit  court  in  this  case  construed  the  bill,  in 
view  of  its  broad  prayer  for  relief,  as  one  which 
undertook  to  take  the  entire  settlement  of  the  estate 
from,  the  hands  of  the  probate  court,  and  denied  the 
jurisdiction  of  the  circuit  court  of  the  United  States 
in  the  premises.  We  are  of  opinion  that  to  the  extent 
stated,  the  bill  set  up  a  valid  ground  for  relief;  and, 
while  all  that  it  asks  cannot  be  granted,  enough  was 
stated  in  it  to  make  a  case  with  the  jurisdiction  of  the 
Federal  Courts  within  the  principles  we  have  stated. 
(215  U.  S.  46-47,  54  L.  Ed.  85.) 

Here  the  District  Court  dismissed  all  claims,  including 
those  over  which  it  had  jurisdiction.  It  thus  failed  to 
follow  the  ordinary  procedure  in  the  United  States  equity 
courts.  It  also  violated  Rules  8(e)  and  18(a).  These 
rules  read  as  follows: 

A  party  may  set  forth  two  or  more  statements  of  a 
claim  or  defense  alternatively  or  hypothetically,  either 
in  one  count  or  defense  or  in  separate  counts  or 
defenses.  When  two  or  more  statements  are  made  in 
the  alternative  and  one  of  them,  if  made  independ- 
ently, woidd  be  sufficient,  the  pleading  is  not  made 
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insufficient  by  the  insufficiency  of  one  or  more  of  the 
alternative  statements.  A  party  may  also  state  as 
many  separate  claims  or  defences  as  he  has  regardless 
of  consistency  and  ivhether  based  on  legal  or  on  equi- 
table grounds  or  on  both  .  .  .  (Kule  8(e)(2).) 

The  plaintiff  in  his  complaint  or  in  a  reply  setting 
forth  a  counterclaim  and  the  defendant  in  an  answer 
setting  forth  a  counterclaim  may  join  either  as  inde- 
pendent or  as  alternate  claims  as  many  claims  either 
legal  or  equitable  or  both  as  he  may  have  against  an 
opposing  party.  (Rule  18  (a).) 

These  rules  not  only  authorize  joinder;  they  forbid  any 
such  drastic  penalty  as  the  dismissal  of  the  action,  be- 
cause of  misjoinder.  They  say  that  the  course  which  the 
District  Court  should  have  pursued  (if  it  was  correct  as 
to  the  claims  based  on  fraud  and  undue  influence)  was  to 
retain  jurisdiction  over  all  the  claims,  except  the  fourth 
and  fifth. 

This  statement  is  clearly  supported  by  Hanna  v.  Brict- 
son  Mfg.  Co.,  62  F.2d  139  (8th  Cir.  1933).  There,  a  cause 
of  action  to  vacate  an  adjudication  of  bankruptcy  was 
joined  with  a  cause  of  action  to  vacate  an  equity  decree. 
Defendants  moved  to  dismiss  the  action  upon  the  ground, 
among  others,  that  a  court  of  equity  had  no  jurisdiction 
in  bankruptcy,  just  as  Judge  Mathes  held  that  a  court 
of  equity  had  no  jurisdiction  in  probate.  The  District 
Court  dismissed  the  action,  just  as  Judge  Mathes  dis- 
missed this  action.  On  appeal,  the  Circuit  Court  held  that 
the  District  Court  had  no  jurisdiction  in  bankruptcy.  The 
Circuit  Court  of  Appeals  reversed  the  judgment  dismiss- 
ing the  action,  holding  that  the  District  Court  should  have 
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retained  jurisdiction  of  the  action  to  vacate  the  equity 

decree.  The  Court  said: 

Our  conclusion  is  that  a  cause  of  action  to  vacate  an 
adjudication  in  bankruptcy  may  not  be  joined  with  a 
cause  of  action  to  vacate  an  equity  decree. 

It  does  not  follow,  however,  that  the  court  below  was 
justified  in  dismissing  the  entire  bill  of  complaint. 

Equity  rule  26  (28  USCA  Sec.  723)  provides:  ''The 
plaintiff  may  join  in  one  bill  as  many  causes  of  action, 
cognizable  in  equity,  as  he  may  have  against  the  de- 
fendant ...  If  it  appear  that  any  such  causes  of 
action  cannot  be  conveniently  disposed  of  together, 
the  court  may  order  separate  trials." 

Thus  Rule  26  itself  impliedly  directs  a  court  of 
equity  to  dispose  of  any  cause  of  action  stated  in  the 
bill  which  can  properly  be  disposed  of  ...  if  two 
causes  of  action  are  joined,  of  only  one  of  which  the 
court  has  jurisdiction,  it  may  not  dismiss  both,  hut 
may  only  dismiss  the  one  that  it  has  no  jurisdiction 
to  try  .  .  . 

The  rule  itself  prohibits  the  joining  of  any  causes  of 
action  unless  "cognizable  in  equity." 

That  the  proper  course  to  be  followed  where  a  cause 
of  action  in  equity  as  to  which  the  court  has  juris- 
diction is  joined  with  a  cause  of  action  over  which  it 
has  no  jurisdiction  is  to  dismiss  only  the  latter  cause 
of  action  is  indicated,  not  only  by  the  equity  rule 
itself,  but  by  the  following  cases:  (Citing  nine  cases) 
(p.  147). 

The  rule  is  mandatory;  there  was  no  room  for  the  exer- 
cise of  discretion. 

In  the  cases  cited  by  the  Court  in  the  Brictson  case, 
one  or  more  of  the  causes  of  action  arose  under  the  pat- 
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ent  laws,  and  the  Courts  had  jurisdiction  by  reason  of 
patent  law,  not  by  reason  of  the  diversity  of  citizenship. 
These  causes  were  joined  in  the  suits  with  other  claims 
over  which  the  Courts  did  not  have  jurisdiction,  and  this 
resulted  in  a  misjoinder  of  causes.  Despite  this  mis- 
joinder, it  was  held  that  while  the  Court  w^as  compelled 
to  dismiss  the  cases  over  which  it  had  no  jurisdiction,  it 
was,  nevertheless,  required  to  retain  and  adjudicate  those 
over  which  it  had  jurisdiction.  These  cases  all  show  that 
there  are  circumstances  under  which  the  equity  rule, 
authorizing  and  encouraging  joinder  of  causes  has  to 
be  subordinated  to  the  statute  delineating  the  jurisdic- 
tion of  the  United  States  Courts. 

The  simplest  approach  applied  to  patent  cases  is  found 
in  MecUy  v.  GrahowsU,  111  Fed.  591  (C.  C.  E.  D.  Pa. 
1910).  There  a  count  for  patent  infringement  was  joined 
with  a  count  for  unfair  competition.  Both  arose  in  con- 
nection with  the  same  patented  article.  The  Circuit  Judge 
held  that  the  unfair  competition  count  was  not  within  his 
jurisdiction  because  there  was  no  diversity  of  citizenship. 
He  held  that  the  patent  count  was  within  his  jurisdiction 
because  it  involved  Federal  patent  laws.  He  adopted  the 
simple  process  of  sustaining  a  demurrer  to  the  unfair 
competition  count  and  retaining  the  patent  count. 

The  best  discussion  of  the  principle  of  these  cases  which 
we  have  found,  is  in  Geneva  Furniture  Mfg.  Co.  v.  Karpen, 
238  U.  S.  254,  59  L.  Ed.  1295  (1915).  There  the  com- 
plaint included  several  causes  of  action,  some  arising 
under  patent  laws  and  others  by  reason  of  breaches  of 
contract.  One  of  the  defendants  was  a  corporation  which 
did  not  reside  in  the  judicial  district  wherein  the  action 
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was  brought.  It  therefore  could  not  be  sued  for  breach 
of  contract  in  that  district  without  its  consent.  It  could 
be  sued  there  for  patent  violations.  The  Supreme  Court 
held: 

.  .  . ;  and  it  hardly  needs  statement  that  the  jurisdic- 
tion as  limited  and  fixed  by  Congress  cannot  be  en- 
larged or  extended  by  uniting  in  a  single  suit  causes 
of  action  of  which  the  court  is  without  jurisdiction 
with  one  of  which  it  has  jurisdiction.  Upon  this  point 
the  rule  otherwise  prevailing  respecting  the  joinder 
of  causes  of  action  in  suits  in  equity  must,  of  course, 
yield  to  the  jurisdictional  statute.  Thus,  the  West 
Virginia  company's  objection,  while  not  good  as  to 
the  entire  bill,  was  good  as  to  the  causes  of  action  not 
arising  under  the  patent  laws.  (238  U.S.  259-260;  59 
L.  Ed.  1297.) 

Thus  it  clearly  appears  that  even  assuming  that  the 
fraud  and  undue  influence  claims  do  not  belong  in  the 
Federal  Court,  nevertheless,  there  was  no  possible  justi- 
fication for  the  District  Court  dismissing  the  other  counts. 
These,  according  to  the  District  Judge  himself,  and  ac- 
cording to  all  of  the  applicable  authority  which  we  have 
been  able  to  find,  were  plainly  and  clearly  within  the 
jurisdiction  of  the  Federal  Courts  and  should  remain 
there. 

(3)  The  District  Court  Was  Led  Into  Error  by  Mistakenly  As- 
suming That  the  Attacks  Upon  the  Trust  Were  Premature 
and  by  Misunderstanding  the  Nature  and  Effect  of  Equity's 
Disinclination  to  Do  Justice  by  Halves. 
(Specifications  of  Error  2,  3.) 

A  judge  as  able  as  the  District  Judge  who  decided 
this  case  is  not  easily  led  into  what  appears  to  be  an 
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obvious  misunderstanding  of  applicable  principles  of  pro- 
cedural law.  There  may  be  an  explanation.  In  the  first 
place,  it  should  be  noted  that  in  the  briefs  which  were 
written  on  the  motion  to  dismiss  the  original  complaint, 
neither  side  of  this  case  argued  the  point  of  dismissal  of 
the  entire  case  in  any  detail.  Appellees  merely  moved 
to  dismiss  the  whole  case  because  it  was  in  essence  a 
will  contest.  Appellant  did  argue  that  the  attacks  upon 
the  trust  provisions  on  grounds  other  than  fraud  and 
undue  influence  did  not  constitute  a  contest  ''in  the  cus- 
tomary acceptation  of  that  phrase."  (E-g-  Spencer  v. 
Watkins,  169  Fed.  379,  supra.)  Frankly,  it  did  not  occur 
to  us  that  Judge  Mathes  would  dismiss  the  entire  case. 
Thus,  his  decision  on  the  original  complaint  was,  in  a 
large  measure,  based  upon  an  opinion  reached  without 
the  aid  of  counsel. 

The  error  in  dismissing  the  whole  case  was  elaborately 
argued  in  the  brief  in  support  of  the  First  Amended 
Complaint.  However,  the  judge  was  content  to  say 
that  "The  First  Amended  Complaint  presents  in  sub- 
stance nothing  more  than  a  re-arrangement  of  the  claims 
asserted  in  the  original  Complaint,"  (R.  112.)  On  this 
ground  and  apparently  without  further  consideration  of 
the  error  in  dismissing  the  complaint  as  a  whole,  the 
judgment  was  given. 

We  have  already  stated  and  disposed  of  the  District 
Court's  idea  that  plaintiff's  causes  of  action  are  alter- 
native. Actually,  each  one  (other  than  sixth)  is  a  sepa- 
rate basis  for  a  judgment  that  the  trust  is  invalid.  Each 
one  of  the  first  five  is  effective  without  regard  to  the 
others.  After  the  District  Judge  erroneously  characterizes 


53 


the  several  claims  as  alternative,  he  sums  up  his  holding 
that  our  present  first  and  second  claims  should  be  dis- 
missed in   the   following  language: 

Until  validity  of  the  testamentary  trust  provisions 
has  been  finally  adjudicated  in  the  Probate  Court  of 
Oregon  (O.R.S.  115.180),  this  court  ''could  not  do 
justice  completely",  and  instead  would  be  compelled 
to  do  justice  "by  halves",  which,  in  equity,  it  will 
not  do  (R.  51). 

This  is  a  statement  that  until  the  fraud  and  undue  in- 
fluence claims  are  decided  in  the  State  Court,  the  other 
claims  are  premature.  They  are  not  premature,  because 
they  ask  the  Federal  Court  to  tell  the  State  Court  that 
the  trust  provisions  are  void  as  a  matter  of  law.  Should 
they  succeed,  the  State  Court,  while  still  administering 
the  estate  in  the  pending  proceeding,  will  be  compelled 
to  distribute  the  residue  disposed  of  in  Article  VI,  to  the 
sole  heir  at  law  because  of  intestacy.  Wherein  is  this 
process  premature? 

Perhaps  the  best  way  to  show  what  is  and  what  is  not 
premature  is  to  refer  to  the  cases  which  Judge  Mathes 
cites  to  support  his  ruling.  We  have  already  discussed 
three  of  these  cases,  viz.  Waterman  v.  Canal-Louisiana 
Bank  &  Trust  Co.,  supra;  Spencer  v.  Watkins,  supra, 
and  Wood  v.  Paine,  supra.  None  of  these  even  touches 
upon  the  subject  of  prematurity. 

The  district  Judge  cites  two  cases  which  do  discuss 
the  subject  of  prematurity  and  which  clearly  demonstrate 
that  the  subject  is  not  even  material  to  the  case  at  bar. 
One  case  is  Walker  v.  First  Trust  S  Savings  Bank,  12 
F.  2d  896   (8th  Cir.  1926).    There  the  bank  was  trustee 
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of  a  testamentary  trust.  It  brought  suit  in  the  federal 
Court  asking  for  instructions  as  to  the  method  of  handling 
trust  funds.  Among  the  instructions  requested  was  an 
answer  to  the  following  question:  ''In  the  event  of  the 
death  of  .  .  .  Brittain  during  the  existence  of  the  trust 
leaving  issue,  is  the  child  of  .  .  .  Brittain  entitled  to  re- 
ceive the  sum  of  $400.00  per  month?"  This  is  what  the 
Court  held: 

Brittain  ...  is  still  living  .  .  .  about  51  years  of  age. 
One  child  of  his  ...  is  also  living.  It  is  quite  possi- 
ble that  other  children  may  be  born  .  .  .  during  the 
existence  of  the  trust.  The  question  asked  by  the 
trustee  is  therefore  speculative,  and  may  involve  the 
rights  of  persons  not  in  esse;  the  instruction  asked 
is  not  necessary  for  the  present  guidance  of  the 
trustee. 

As  a  general  rule,  a  court  ,of  equity  "will  not  under- 
take, where  there  is  no  tnatter  in  dispute,  to  declare 
future  rights,  nor  will  it  ever  undertake  to  decide 
upon  and  determine  contingencies  wliich  may  never 
arise.  ..."  (p.  903.) 

The  other  case  cited  on  the  subject  of  prematurity  is 
Gebhard  v.  Lenox  Library,  74  N.H.  416,  68  Atl.  540  (1907). 
In  this  case  an  executrix  asked  for  construction  of  a  will 
and  for  instructions  concerning  her  duties.  When  the  bill 
was  filed  there  was  pending  and  undetermined  a  petition 
for  re-examination  of  the  probate  of  the  will  which,  if 
successful,  would  divest  the  executrix  of  title.  The  Court 
dismissed  the  bill  upon  the  theory  that  there  was  no 
reason  for  the  executrix  to  ask  any  questions  until  it 
was  determined  whether  she  had  any  rights  whatsoever. 
The  Court  said: 
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The  court  is  therefore  asked  to  construe  the  provi- 
sions of  a  document  purporting  to  dispose  of  the 
property  of  the  deceased  while  proceedings  are  pend- 
ing which  may  show  that  its  execution  was  invalid 
and  that  the  plaintiff  has  no  title  to  the  estate  as 
executrix  and  no  trust  duties  to  perform.  It  does 
not  appear  that  the  advice  sought  will  be  of  use  to 
the  plaintiff  in  the  discharge  ,of  official  duties.  In  such 
a  case  the  court  will  decline  to  comply  with  the 
request  for  instructions   (pp.  540-541). 

In  this  case,  both  proceedings  were  in  the  same  state  court. 

Our  case  is  the  same  as  the  "proceedings  which  are 
pending,"  as  described  in  the  Gebhard  case.  In  our  case 
aU  of  the  proceedings  are  in  ,one  action;  the  establish- 
ment of  any  one  of  the  first  five  claims  will  result  in 
invalidating  Article  VI  and  in  disposing  of  the  entire 
case.  We  do  not  have  the  situation  of  an  attack  on  the 
will,  so  that  a  determination  as  to  one  clause  (Article  VI) 
is  not  premature.  The  amended  complaint  clearly  says, 
"AU  ,other  parts  of  said  will  are  valid."  (R.  71,  72,  73.) 
Since  all  claims  are  in  the  same  action,  none  is  premature. 
There  is  no  reason  to  assume  that  the  issue  of  fraud  and 
undue  influence  should  be  tried  before  the  issue  of  invalid- 
ity of  the  trust  on  other  grounds.  It  would  probably  be 
more  convenient  to  adopt  the  contrary  procedure,  i.e.  to 
try  legal  issues  before  factual  issues. 

In  short,  every  cause  of  action  alleged  in  the  amended 
complaint,  other  than  the  sixth,  presents  a  presently  ex- 
isting justiciable  controversy  upon  various  separate  and 
distinct  grounds.  We  repeat,  they  are  all  of  equal  dignity. 
No  one  is  dependent  upon  the  other.  A  judgment  adverse 
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to  Appellant  on  any  of  the  issues  presented  by  any  one 
of  the  claims  is  res  judicata  on  that  subject.  The  funda- 
mental error  in  the  decision  is  that  the  District  Judge 
decided  that  two  forms  of  attack  on  the  trust  (fraud  and 
undue  influence)  must  be  pursued  in  advance  of  the  at- 
tack upon  other  grounds.  We  cannot  find  any  basis  for 
this  view. 

The  second  error  which  resulted  in  the  dismissal  of  the 
admittedly  proper  claims  was  the  District  Judge's  appli- 
cation of  the  principle  "A  court  of  equity  ought  to  do 
justice  completely,  and  not  by  halves"  (K.  50).  Properly 
understood,  this  means  that  a  court  of  equity  \vill  do 
justice  as  completely  as  it  can.  If  one  controversy  is  not 
within  the  jurisdiction  of  the  Court  because  of  lack  of 
jurisdiction  of  parties  or  lack  of  jurisdiction  of  subject 
matter,  it  is  impossible  to  do  justice  completely.  This  does 
not  mean  that  the  case  may  be  dismissed,  although  the 
opinion  of  the  District  Judge  seems  to  hold  that  he  had 
discretion  to  do  so. 

We  respectfully  submit  that  the  principle  of  full  justice 
does  not  mean  that  a  citizen  of  a  foreign  state,  who  is 
entitled  to  the  protection  of  the  federal  Courts,  is  de- 
prived of  that  protection  because  some  phase  of  his  case 
may  be  exclusively  in  the  jurisdiction  of  the  state  Courts. 
It  would  certainly  deprive  appellant  of  his  fundamental 
right  to  choose  "as  between  different  formns"  (30  C.J.S. 
Equity,  419,  supra). 

In  order  to  demonstrate  the  error,  we  will  again  ex- 
plore the  decisions  upon  which  the  District  Judge  relied. 
They  are:  Camp  v.  Boyd,  229  U.S.  530,  551,  57  L.  Ed. 
1317,  1327  (1913) ;  United  States  v.  Union  Pacific  Railway, 
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160  U.S.  1,  50,  51,  40  L.  Ed.  319  (1895);  Watermm  v. 
Canal-Louisiana  Bank  &  Trust  Co.,  supra;  Walker  v. 
First  Federal  Trust  &  Savings  Bank,  supra;  Spencer  v. 
Watkins,  supra;  Wood  v.  Paine,  supra;  Gehhard  v.  Lenox 
Library,  supra. 

We  have  already  discussed  the  holdings  in  Walker  v. 
First  Trust  and  Savings  Bank,  Spencer  v.  Watkvns,  Wood 
V.  Paine  and  Gehhard  v.  Lenox  Library  in  this  part  of 
our  brief.  None  of  them  have  anything  to  do  with  the 
subject  of  equity  insisting  upon  taking  the  whole  case  or 
none.  In  fact,  none  of  them  actually  relies  upon  the  prin- 
ciple of  not  doing  justice  "by  halves."  Camp  v.  Boyd  and 
United  States  v.  Union  Pacific  Railway  both  announce  the 
principle  and  follow  it  because  it  presented  no  difficulty. 
In  these  cases,  all  of  the  controversies  were  properly 
within  the  jurisdiction  of  the  Federal  Court  and  were 
therefore  brought  into  one  case. 

We  have  discussed  Waterman  v.  Canal-Louisiana  Bank 
S  Trust  Co.  more  than  once.  It  is  therefore  unnecessary 
to  go  into  great  detail.  Suffice  it  to  say  that  in  Waterman 
five  separate  and  distinct  judgments  were  asked.  Some 
were  outside  of  the  jurisdiction  of  a  Federal  Court  be- 
cause they  were  peculiarly  matters  of  probate,  such  as 
that  part  of  the  Waterman  case  which  involved  an  ac- 
counting by  the  executors.  Nevertheless  the  Supreme 
Court  held  that  all  relief  which  was  within  federal  juris- 
diction should  be  granted  by  the  Federal  Court.  It  did 
not  order  a  dismissal  of  the  entire  case.  In  fact,  it  re- 
versed a  Circuit  Court's  decision  dismissing  the  bill.  It 
was  not  worried  about  doing  justice  by  halves,  because 
that  rule  is  "not  an  inflexible  one"  (30  C.J.S.  Equity,  p. 
419). 
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Another  error  which  perhaps  is  chargeable  to  the  fail- 
ure of  counsel  to  discuss  the  matter  in  their  briefs  was 
the  District  Judge's  dismissal  of  what  is  now  the  third 
claim  for  relief.  This  is  concerned  with  an  alleged  un- 
disclosed and  later  mil  or  other  document.  It  seeks  judg- 
ment that  the  defendant  trustees  be  held  constructive 
trustees  for  appellant's  benefit  because  of  fraudulent 
suppression.  This  is  the  remedy  allowed  in  Gaines  v. 
Chew,  supra.  The  District  Judge  himself  held  that  this 
cause  was  within  the  jurisdiction  of  a  federal  Court  of 
equity  (R.  48).  Why  then  did  the  District  Judge  dismiss 
the  claim? 

Because,  he  says,  "A  claim  to  have  declared  a  construc- 
tive trust  ...  is  not  the  main  purpose  of  this  action  but 
merely  an  incidental  aspect  of  the  whole  controversy  .  .  . 
and  a  subsidiary  claim  of  fraud  upon  the  probate  court 
of  Oregon"  (R.  52).  With  the  utmost  deference  to  the 
District  Judge  this  is  clear  ipse  dixit.  Just  why  it  is 
''incidental"  or  ''subsidiary"  we  are  not  told  because  it 
is  neither  one  or  the  other.  It  is  based  upon  facts  entirely 
different  from  the  facts  stated  elsewhere.  It  is  based  upon 
the  fraudulent  suppressing  of  a  later  document  and  seeks 
entirely  different  relief,  viz :  a  declaration  of  the  existence 
of  a  trust  based  upon  that  fraud. 

Again  it  is  necessary  for  us  to  analyze  the  cases  cited 
by  the  Judge  in  suj^port  of  this  alleged  "incidental 
aspect"  and  "subsidiary  claim."  The  cases  are:  Ellis  v. 
Davis,  109  U.S.  485,  27  L.  Ed.  1006  (1883) ;  Haynes  v. 
Carpenter,  91  U.S.  254,  23  L.  Ed.  345  (1876) ;  and  Brod- 
erich's  Will  (Kieley  v.  McGlynn),  88  U.S.  503,  22  L.  Ed. 
599  (1875). 
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Ellis  V.  Davis  was  an  action  by  heirs  against  an  execu- 
tor for  an  accounting;  to  revoke  the  probate  of  a  will 
upon  the  grounds  of  unsoundness  of  mind  and  undue  in- 
fluence, and  to  set  aside  a  sale  of  property  from  the 
decedent  to  the  defendant.  At  the  time  of  this  decision  the 
distinction  between  equity  and  law  was  strictly  main- 
tained. As  to  that  part  of  the  bill  in  equity  which  was 
concerned  with  possession  of  the  real  property  and  the 
accounting  it  was  held  there  was  an  adequate  remedy  at 
law  so  that  these  causes  of  action  would  not  be  enter- 
tained in  equity.  As  to  the  attempt  to  invalidate  the  will 
and  annul  its  probate,  it  was  held  that  federal  Courts  of 
equity  do  not  administer  relief  in  such  cases.^^  As  to  the 
fraud  in  the  sale  of  the  property  the  Court  held  that  the 
allegations  were  insufficient  to  allege  fraud.  For  these 
reasons  it  was  held  that  the  demurrer  was  "rightly  sus- 
tained. ' ' 

In  Haynes  v.  Carpenter,  supra,  the  object  of  the  suit 
was  "to  enjoin  and  stop  litigation  in  the  state  courts  and 
to  bring  all  litigation  before  the  Circuit  Court."  By  vir- 
tue of  the  federal  statute  prohibiting  federal  Courts  from 
granting  injunctions  to  stay  proceedings  in  a  state 
Court  (Act  of  March  2,  1792,  1  Stat,  at  L.  335)  the 
Supreme  Court  held  that  there  was  no  basis  for  the 
action. 


2iThe  case  recognizes  that  where  the  laws  of  the  state  provide 
"for  trying  the  question  of  the  validity  of  a  will  already  admitted 
to  probate  by  a  litigation  between  parties,  ...  it  may  be  that  the 
courts  of  the  United  States  have  jurisdiction."  (109  U.S.  496;  27 
L.  Ed.  1009. )    This  is  material  to  the  fourth  and  fifth  claims. 


60 


In  the  famous  case  of  Broderick's  Will,  the  Supreme 
Court  held  that  in  California,^-  where  there  are  elaborate 
provisions  for  the  admission  of  wills  to  probate  after  due 
notice  and  for  contest  thereof  under  special  probate  pro- 
cedure providing  for  special  notice,  the  federal  Courts  will 
not  take  jurisdiction  of  an  action  to  revoke  the  probate  of 
a  will.  The  Court  applied  this  principle  to  an  attempt  via 
a  suit  in  equity  to  revoke  probate  of  an  alleged  forged 
will,  which  had  been  admitted  to  probate.  The  Court  took 
pains  to  point  out  that  the  California  procedure  did  not 
permit  such  an  action  inter  partes. 

We  confess  our  inability  to  perceive  the  authority  of 
these  cases  to  support  the  view  that  an  action  brought 
pursuant  to  the  rule  of  Gaines  v.  Chew  is  incidental  or 
subsidiary.  It  was  not  held  subsidiary  or  incidental  by 
the  Supreme  Court  in  Gaines — nor  in  any  case,  so  far  as 
we  are  advised. 

So  much  for  the  District  Court's  error  in  dismissing 
the  whole  case,  because  he  denied  jurisdiction  of  the  attack 
on  Article  VI  on  the  ground  of  fraud  and  undue  influence. 
We  will  now  present  our  arguments  to  support  the  propo- 
sition that  the  Court  had  jurisdiction  of  these  claims. 


22The  difference  between  California  and  Oregon  is  best  brought 
out  in  Biclmrdson  v.  Green,  supra  and  infra,  and  Carrau  v.  O'Cal- 
ligan,  125  Fed.  657  (9th  Cir.  1903),  and  decision  affirming  the 
Carrau  case  suh.  nom.  O'Callaghan  v.  O'Brien,  199  U.S.  89,  50 
L.  Ed.  101  (1905),  infra. 
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(B)  THE  ATTACK  UPON  ARTICLE  VI  OF  THE  WILL  AS 
AMENDED  BY  THE  CODICILS  UPON  THE  GROUNDS  OF 
FRAUD  AND  UNDUE  INFLUENCE  ARE  PROCEEDINGS  IN 
PERSONAM  UNDER  THE  LAW  OF  OREGON.  THEREFORE, 
THE  FEDERAL  COURT  HAS  JURISDICTION  OF  SUCH  PRO- 
CEEDINGS. 

(Specifications  of  Error  4,  5,  6.) 

(1)  A  Federal  Court  Action  Contesting  the  Validity  of  Article 
VI  on  Grounds  of  Fraud  and  Undue  Influence  Does  Not 
Divest  or  Interfere  With  the  State  Court's  Jurisdiction  of 
the  Res. 

(Specification  of  Error  4.) 

Adniinistration  of  an  estate  necessarily  involves  con- 
trol of  the  assets  of  the  estate  for  the  purpose  of  con- 
serving them  for  the  benefit  of  creditors,  legatees,  and 
heirs  and  for  other  numerous  purposes  which  are  ele- 
mentary to  the  practicing  lawyer.  It  is  generally  said  that 
a  probate  jDroceeding  is  in  rem,  i.e.,  a  proceeding  which 
takes  control  of  a  res  and  by  appropriate  proceedings 
binds  the  entire  world  as  to  the  property  in  its  possession. 
Therefore,  any  interference  with  that  possession  and  that 
administration  would  frustrate  the  purjDoses  of  the  ordi- 
nary probate  system.  The  result  is  that  state  probate 
courts  have  almost  invariably  been  held  to  have  exclusive 
jurisdiction  of  the  i)ossession  of  the  property  of  the  estate 
and  the  administration  of  that  property.  It  must  be  ap- 
parent that  in  this  case,  no  effort  is  made  to  divest  the 
state  probate  court  of  its  complete  control  of  the  estate 
and  its  administration.  The  sole  purpose  is  to  require  the 
parties  who  are  before  the  Court  to  have  the  estate  dis- 
tributed in  accordance  with  the  Federal  Court's  final 
judgment  as  to  the  course  which  such  distribution  should 
take. 
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Throughout  the  earlier  parts  of  this  brief  we  have  at- 
tempted to  make  clear  to  this  Court  that  there  is  no 
suggestion  of  taking  control  of  the  property  or  its  ad- 
ministration from  the  Oregon  Probate  Court.  In  fact,  it 
would  be  impossible  to  do  so,  no  matter  w^hat  judgment 
should  be  entered  in  this  case.  If  any  one  of  our  claims 
for  relief  should  be  sustained,  it  will  only  mean  that  the 
executors,  the  trustees  and  the  Oregon  Probate  Court  will 
be  bound  by  the  judgment  of  a  federal  Court  to  the  effect 
that  Article  VI  is  void  in  whole  or  in  part,  as  the  case 
may  be.  This,  of  course,  will  result  in  intestacy  as  to  that 
part  of  the  estate.  Will  intestacy  take  the  estate  or  its 
administration  from  the  Probate  Court?  Certainly  not. 
The  Probate  Court  will  then  be  required  to  determine 
the  identity  of  the  heirs  at  law  and  to  distribute  accord- 
ingly. Here  the  identity  of  the  sole  heir  is  unmistakably 
established. 

In  support  of  the  foregoing,  we  cite  the  following  cases : 
Byers  v.  McAuley,  supra,  149  U.S.  608,  617,  37  L.  Ed. 
867,  872  (1892) ;  Waterman  v.  Canal-Louisiana  Bank  & 
Trust  Co.,  supra,  215  U.S.  46,  54  L.  Ed.  80,  85,  and  Spen- 
cer V.  Wathins,  supra,  169  Fed.  383.  In  Spencer  v.  Wat- 
kins,  where  the  purpose  of  the  action  was  to  void  a 
testamentary  charitable  trust,  the  Circuit  Court  of  Appeals 
said: 

It  should  be  added  that  in  purpose  and  effect  it  no 
more  interfered  with  the  probate  court  in  its  right- 
ful custody  of  the  estate  than  would  an  ordinary 
action  and  judgment  at  law  in  the  Circuit  Court 
establishing  a  claim  or  demand  on  contract,  (p.  383) 
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(2)  If  the  State  Law  Permits  a  Proceeding  Inter  Partes  and  In 
Personam — Even  in  a  Probate  Court — ^to  Establish  the  In- 
validity of  Article  VI  Upon  the  Grounds  of  Fraud  and  Undue 
Influence,  Then  the  Federal  Court  Will  Take  Jurisdiction  of 
Such  Action. 

(Specification  of  Error  4.) 
We  have  already  seen  that  the  federal  Courts  will  take 
jurisdiction  of  actions  to  avoid  wills  or  parts  thereof  upon 
the  ground  that  they  were  procured  by  fraud,  such  as 
the  suppression  of  a  subsequent  will  (Gaines  v.  Chew, 
supra).  We  have  seen  that  the  federal  Courts  will  enter- 
tain actions  to  interpret  or  construe  wills,  or  parts 
thereof,  and  even  to  invalidate  a  will  or  any  of  its  pro- 
visions, if  either  offends  against  rules  against  perpetuities 
(Blacker  v.  Thatcher,  supra;  Wood  v.  Paine,  supra;  Spen- 
cer V.  Watkins,  supra).  Certainly  it  is  now  settled  that 
a  federal  Court  will  take  jurisdiction  of  an  action  to  de- 
termine the  identity  of  the  person  to  whom  an  estate,  or 
part  thereof,  should  be  distributed  [Markham  v.  Allen, 
supra;  Waterman  v.  Canal-Louisiana  Bank  S  Trust  Co., 
supra;  Byers  v.  McAuley,  supra). 

Since  the  j)rinciples  and  the  authorities  are  well  stated 
and  documented  in  the  opinion  of  Judge  Mathes,  we  quote 
a  part  of  his  opinion  at  length: 

If  then  a  right  involving  a  decedent's  estate  is  such 
as  would  have  been  enforceable  in  the  English  Court 
of  Chancery  in  1789,  and  is  such  as  would  be  en- 
forceable in  an  action  in  personam  in  some  court — 
even  a  probate  court — of  the  State,  a  suit  to  enforce 
that  right  may  he  maintained  in  a  federal  court  of 
equity  as  an  action  in  personam,  if  diversity  of  cit- 
izenship and  the  requisite  jurisdictional  amount 
exist.    (Markha^n  v.  Allen,  supra,  326  U.S.  at  494; 
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Watennan  v.  Canal-Louisiana  Bank  &  Trust  Co., 
supra,  215  U.S.  at  43;  Payne  v.  Hook,  supra,  74  U.S. 
(7  Wall.)  at  430;  id.  81  U.S.  (14  Wall.)  252  (1871).) 
On  the  other  hand,  if  a  right  involving  a  decedent's 
estate  is  by  state  law  made  enforceable  in  an  action 
in  personam  in  a  State  court — rather  than  solely  in 
rem  in  probate  proceedings,  a  diversity  suit  to  en- 
force the  right  in  the  federal  courts  is  a  "civil  action" 
within  28  U.S.C.  Sec.  1332. 

This  was  the  ground  upon  which  jurisdiction  was 
sustained  in  Broderick's  Will,  supra,  where  the  Court 
said:  "Whilst  it  is  true  that  alterations  in  the  juris- 
diction of  the  State  courts  cannot  affect  the  equitable 
jurisdiction  of  the  Circuit  (District)  Courts  of  the 
United  States,  so  long  as  the  equitable  rights  them- 
selves remain,  yet  an  enlargement  of  equitable  rights 
may  be  administered  by  the  Circuit  (District)  Courts, 
as  well  as  by  the  courts  of  the  State."  (88  U.S.  (21 
Wall.)  at  520.) 

So  it  is  that  "where  a  State,  by  statute  or  custom, 
gives  to  parties  interested  the  right  to  bring  an  ac- 
tion ...  to  annul  a  will  or  to  set  aside  the  probate, 
the  courts  of  the  United  States,  where  diversity  of 
citizenship  and  a  sufficient  amount  in  controversy  ap- 
pear, can  enforce  the  same  remedy,  but  .  .  .  this  re- 
lates only  to  independent  suits,  and  not  to  procedure 
merely  incidental  or  ancillary  to  the  probate.  .  .  ." 
{Sutton  V.  English,  supra,  246  U.S.  at  205.) 

State-created  means  for  the  enforcement  of  a  right 
involving  a  decedent's  estate  by  a  plenary  suit  or 
action  in  personam,  rather  than  in  rem  in  probate 
proceedings,  will  be  recognized  in  the  federal  courts 
in  diversity  cases,  regardless  of  whether  the  state- 
created  means  be  denominated  a  state-created  right 
or  a  state-created  remedy.  (Sutton  v.  English,  supra. 
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246  U.S.  at  205;  Farrell  v.  O'Brien,  supra,  199  U.S. 
at  110;  Ellis  v.  Davis,  supra,  109  U.S.  at  494-97; 
Broderick's  Will,  supra,  88  U.S.  (21  Wall.)  at  519-20; 
Looney  v.  Capital  Natl.  Bank,  supra,  235  F.2d  at  438; 
McClendon  v.  Straub,  193  F.2d  596  (5tli  Cir.  1952) ; 
Sawyer  v.  White,  122  Fed.  223,  227  (8th  Cir.  1903) ; 
Williains  v.  Crahb,  117  Fed.  193  (7tli  Cir.),  cert,  de- 
nied, 187  U.S.  645  (1902) ;  McCan  v.  First  Nat.  Bank, 
139  F.Supp.  224  (D.Ore.  1954),  aff'd,  229  F.2d  859 
(9tli  Cir.  1956) ;  accord:  Gaines  v.  Fuentes,  supra, 
92  U.S.  at  21;  Richardson  v.  Green,  61  Fed.  432  (9th 
Cir.),  cert,  denied,  159  U.S.  264  (1894);  cf:  Pusey  S 
Jones  Co.  v.  Hanssen,  261  U.S.  491,  497-98  (1923).) 
(R.  36-38). 

To  these  authorities  we  might  add  the  dictum  in  Ellis 
V.  Davis,  already  quoted.  Again,  there  is  a  dictum  of  this 
Court  in  Carrau  v.  O'Calligan,  125  Fed.  657  (1903).  There 
Judge  Ross  (Judges  Gilbert  and  Morrow  concurring) 
said: 

But  wherever,  by  the  law  obtaining  in  a  state,  custom- 
ary or  statutory,  suits  in  equity  may  be  maintained 
in  the  courts  of  such  state  to  set  aside  the  probate  of  a 
will,  similar  suits  may  be  maintained  by  original 
process  in  a  federal  court,  where  the  requisite  diverse 
citizenship  and  other  requisite  conditions  exist,  (p. 
663) 

We  are  led  to  wonder  why  there  is  any  distinction  be- 
tween an  attack  upon  a  clause  in  a  will  which  is  inserted 
therein  by  fraud  or  undue  influence  and  an  attack  based 
upon  another  type  of  fraud.  Why  is  there  a  distinction 
between  the  fraud  and  undue  influence  claims  and  the 
claim  of  invalidity  of  Article  VI  by  its  very  terms?  The 
only  possible  reason  for  such  a  distinction  is  that  in  some 
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jurisdictions  (not  Oregon),  an  attack  upon  a  will  is  made 
part  of  the  probate  system  by  legislative  fiat.  It  so  hap- 
pens that  Oregon  has  no  statute  to  that  effect  and  no 
probate  system  of  which  such  statute  could  be  a  part. 
This  will  be  developed  later  in  our  brief.  At  this  point, 
we  respectfully  submit  that  if  Oregon  permits  a  proceed- 
ing inter  partes  in  personam  in  any  Court — probate  or 
otherwise — then  the  Federal  Court  will  take  jurisdiction 
of  the  same  type  of  case,  given  the  requisite  diversity  and 
amount. 

(3)  Under  the  Law  of  Oregon  an  Attack  on  a  Will  Is  a  Proceed- 
ing In  Personam  and  Inter  Partes. 
(Specification  of  Error  4.) 

The  entire  basis  for  the  decision  of  the  District  Court  is 
that  the  portion  of  the  complaint  and  amended  complaint 
which  attacks  Article  VI  on  the  ground  of  fraud  and 
undue  influence  is  a  proceeding  in  rem  and  an  integral 
part  of  the  probate  proceeding  in  the  Oregon  Probate 
Court.  As  we  have  seen,  the  test  of  this  holding  is  whether 
the  District  Court's  concept  of  the  Oregon  law  is 
correct  or  whether,  under  the  law  of  Oregon,  such  an 
attack  on  a  will  is  a  proceeding  in  personam  and  inter 
partes. 

We  have  attached  to  this  brief  as  an  appendix  all  of 
the  provisions  of  the  Oregon  law  which  are  material  to 
the  solution  of  our  problem.  Chapter  114,  Volume  I,  of 
Oregon  Revised  Statutes,  contains  provisions  as  to  the 
execution  of  wills  and  their  construction.  Chapter  115  is 
concerned  with  probate  and  administration.  Section 
115.110  provides: 
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Every  custodian  of  a  will,  within  30  days  after  re- 
ceipt of  information  that  the  maker  thereof  is  dead, 
must  deliver  the  same  to  the  court  having  jurisdiction 
of  the  estate  or  to  the  executor  named  therein.  Any 
such  custodian  who  fails  or  neglects  to  do  so  is  re- 
sponsible for  any  damages  sustained  by  any  person 
injured  thereby.^^ 

Oregon's  only  statutory  requirements  as  to  making  wills 
is  that  the  testator  must  be  21  years  of  age,  or  more, 
and  of  sound  mind,  and  that  the  will  must  be  attested 
by  qualified  witnesses  (Sees.  114.020-114.040).  None  of 
these  provisions  is  involved  in  our  case.  Soundness  of 
mind  and  due  execution  are  affirmatively  alleged  in  the 
amended  complaint  (E.  56,  59,  62,  70,  71,  72). 

After  establishing  the  venue  of  the  probate  of  the  will, 
the  first  provision  for  seeldng  its  admission  to  jDrobate  is 
Section  115.170.  It  is  there  said: 

Upon  hearing  of  a  petition  for  the  probate  of  a  will 
ex  parte  and  before  contest  is  filed,  an  affidavit  of 
an  attesting  witness  may  be  used  in  lieu  of  the  per- 
sonal presence  of  the  witness  testifying  in  open  court. 

There  follow  provisions  for  affidavits  of  witnesses  out- 
side of  the  jurisdiction  and  the  production  of  witnesses 
in  court  upon  motion  of  an  interested  party.  It  then  says : 
However,  in  case  of  contest  of  a  will  ,or  the  probate 
thereof  in  solemn  form,  the  proof  of  any  and  all 
material  or  relevant  facts  shall  not  be  made  by 
affidavit,  but  in  the  same  manner  as  such  questions 
of  fact  are  proved  in  a  suit  in  equity. 


23This  is  a  codification  of  Section  1  of  Laws  of  Oregon,  1893,  pp. 
31-32.  This  Act  will  be  discussed  later. 
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The  next  section,  150.180,  reads: 

When  a  will  has  been  admitted  to  probate,  any  person 
interested  may  at  any  time  within  6  months  after  .  .  . 
the  order  of  court  admitting  such  will  to  probate 
contest  the  same  or  the  validity  of  such  will.-^ 

Section  115.180,  as  thus  quoted,  is  the  only  provision 
of  the  statutory  law  of  Oregon  for  the  contest  of  a  will. 

There  is  no  statement  of  the  grounds  of  contest  and  no 
judicial  procedure  is  provided  for  the  prosecution  of  a 
contest.  There  is  no  provision  for  citing  or  summoning 
the  parties  interested  in  the  will  to  plead  to  the  contest. 
So  far  as  we  are  advised,  that  is  all  the  law  relating 
to  contests. 

By  judicial  legislation  and  with  obvious  justification, 
the  failure  of  a  will  to  conform  to  the  requirements  of 
Chapter  114  (mental  competency  and  proper  attestation) 
have  been  customarily  accepted  as  grounds  for  contest. 
{Hubbard  v.  Hubbard,  7  Or.  42  (1879);  In  Re  Menden^ 
hall's  Will,  43  Or.  542,  73  Pac.  1033  (1903) ;  Johnson  v. 
Helmer,  100  Or.  142,  196  Pac.  385  (1921).) 

There  are  also  cases  which  accept  jurisdiction  of  con- 
tests of  wills  on  grounds  of  undue  influence  or  invalidity 
because  of  violation  of  the  rule  against  perpetuities. 
{Hubbard  v.  Hubbard,  supra;  Johnson  v.  Helmer,  supra; 
In  Re  Sturtevant's  Estate,  92  Or.  269,  178  Pac.  192  (1919) ; 
Leadbetter  v.  Price,  102  Or.  159,  199  Pac.  633  (1921).) 

The  Oregon  Courts  have  fixed  jurisdiction  of  contests 
in  the  Court  in  which  the  will  is  probated.    {Greenwood 


2^This  is  Section  4  of  the  1893  Statute  mentioned  in  footnote  23. 
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V.  Cline,  7  Or.  17  (1879) ;  Clark's  Heirs  v.  Ellis,  9  Or.  128 
(1881);  Luper  v.  Werts,  19  Or.  122,  23  Pac.  850  (1890).) 
No  statute  says  this,  but  it  was  certainly  convenient  to 
select  the  most  convenient  Court. 

Failing  any  statutory  procedure  for  will  contests  as 
such,  the  Oregon  statutes  do  provide  a  procedure  under 
the  general  probate  statute  (115.010).  This  statute  reads 
as  follows: 

No  particular  pleadings  or  forms  thereof  are  re- 
quired in  the  exercise  of  jurisdiction  of  probate 
courts,  and  the  mode  of  procedure  in  the  exercise 
of  such  jurisdiction  is  in  the  nature  of  a  suit  in 
equity  as  distinguished  from  an  action  at  law,  except 
as  otherwise  provided  by  statute.  The  proceedings 
must  be  in  writing  and  upon  the  petition  of  a  party 
in  interest  or  the  .order  of  the  court.  All  petitions, 
reports  and  accounts  shall  be  verified  by  the  person 
or  at  least  one  of  the  persons  making  the  same.  The 
court  exercises  its  powers  by  means  of: 

(1)  A  citation  to  a  party. 

(2)  A  verified  petition  of  a  party  in  interest. 

(3)  A  subpena  to  a  witness. 

(4)  Orders  and  decrees. 

(5)  An  execution  ,or  warrant  to  enforce  its  orders 
and  decrees.-^ 

Since  the  mode  of  procedure  in  the  exercise  of  juris- 
diction in  the  Oregon  Probate  Courts  is  in  the  nature  of 
a  suit  in  equity,  it  is  only  natural  that  all  proceedings 


-^This  statute  is  in  substantially  the  same  form  as  has  been  the 
law  in  Oregon  since  June  1,  1862.  See  Oregon  Revised  Statutes 
Annotations  to  Section  115.010,  p.  834. 
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therein,  including  the  will  contest,  should  be  initiated  by  a 

petition.^^ 

A  suit  on  the  equity  side  of  the  Court  ,of  Chancery 
on  behalf  of  a  subject  is  ordinarily  commenced  by 
preferring  a  petition  .  .  .  This  petition  ...  is  called 
in  the  old  books  An  English  Bill  .  .  .  (Daniell's 
Chancery  Pleading  &  Practice,  Vol.  1,  p.  2.  (6  Am. 
Ed.)  1894.) 

Since  the  Oregon  Probate  Courts  proceed  as  in  a  suit 
in  equity,  it  is  also  entirely  proper  that  its  process  should 
be  a  citation.  A  citation,  it  is  said,  ' '  is  usually  the  original 
process  in  any  proceeding  and  is  in  all  respects  analogous 
to  .  .  .  the  subpoena  in  chancery."  (Cyclopedic  Law  Dic- 
tionary, p.  151  (Calaghan  and  Company  1912).)  A  sub- 
poena in  chancery  is  what  is  called  a  summons  under 
Federal  laws  (Cyclopedia  of  Federal  Procedure  (Third 
Edition),  Vol.  3,  Sec.  11.14,  pp.  354-356).  We  cite  from 
an  opinion  in  a  New  Jersey  case  because,  until  recently, 
the  Courts  in  that  state,  adhered  closely  to  the  traditional 
equity  forms.  In  Fraser  v.  Eraser,  77  N.  J.  Eq.  205,  207, 
75  Atl.  979  (1910),  the  court  held: 

...  a  bill  is  in  reality  a  petition  by  another  name, 
and  the  only  difference  between  a  bill  and  a  petition 
is  that  the  latter  is  less  formal  in  its  averments  and 
prayers  and  the  defendant  is  brought  in  by  process 
called  a  "citation,"  instead  of  by  subpoena  ad  re- 


2^This  Court  in  its  opinion  in  Richardson  v.  Green,  supra,  spe- 
cially noted  that  in  Oregon  a  will  contest  is  initiated  by  filing  a 
petition,  and  that  in  the  petition,  "the  same  facts  are  set  forth  as 
would  be  under  the  same  circumstances  in  a  bill  in  equity."  This 
mode  of  procedure  was  one  of  the  facts  that  convinced  this  Court 
that  in  Oregon  a  contest  of  will  was  an  action  inter  partes  (61 
Fed.  427). 
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spondendmn,  and  is  required  to  answer  in  shorter 
time  (p.  980). 

It  is  hardly  necessary  to  cite  further  authority  to  the 
effect  that  in  equity  a  bill  and  a  petition  are  the  same 
and  that  a  subpoena  and  a  citation  are  the  same. 

Similarly,  it  is  unnecessary  to  cite  authority  to  the 
effect  that  equity  acts  in  personam.  We  mil  content  our- 
selves with  a  quotation  from  American  Jurisprudence  as 
follows : 

The  maxim  announcing  the  principle  that  equity  acts 
ifi  personam,  not  in  rem,  is  regarded  as  basic  to  a 
discussion  of  equitable  jurisdiction.  From  early  times, 
an  exercise  of  the  Chancery  court's  power  has  been 
considered  to  depend  on  jurisdiction  over  the  parties 
by  reason  of  their  presence  and  residence,  and  not  on 
the  jurisdiction  over  the  situs  of  property  in  respect 
of  which  relief  is  sought,  since  obedience  to  decrees 
is  compelled  by  attachment  against  the  persons  ot 
parties. 

(19  Am.  Jur.,  Equity,  Sec.  23,  p.  52.) 

In  1949,  the  Oregon  Legislature  enacted  a  statute  trans- 
ferring jurisdiction  of  probate  in  Multnomah  County  from 
the  County  Court  to  the  Circuit  Court.  We  quote  this 
statute  because  it  again  emphasizes  that  in  Oregon  pro- 
bate jurisdiction  of  mil  contests  is  equity  jurisdiction. 
The  statute  reads  as  follows: 

There  als,o  is  conferred  upon,  and  vested  in,  the 
circuit  court  of  a  judicial  district  described  in  ORS 
3.310  full,  complete,  general  and  exclusive  jurisdic- 
tion, authority  and  power  in  equity,  in  the  first  in- 
stance, in  all  matters  whatever  pertaining  to  a  court 
of  probate,  including  the  construing  of,  and  declara- 
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tion  of  rights  under,  wills  and  codicils,  and  therein 
the  determining  of  questions  of  title  to  real,  personal, 
or  mixed  properties  .  .  .  (ORS  3.340). 

OE.S  3.310  refers  to  one  county  having  a  population  of 
more  than  300,000  persons.  That  county  is  Multnomah, 
wherein  lies  the  City  of  Portland.  The  transfer  of  juris- 
diction from  the  County  Court  to  the  Circuit  Court  did 
not  change  any  then  existing  law.  Section  3.350  says, 
"In  any  cause,  matter  or  proceeding  over  which  by  exist- 
ing laws  the  circuit  court  of  a  judicial  district  described 
in  ORS  3.310  has  jurisdiction,  the  procedure  and  practice 
shall  be  governed  by  the  existing  laws  applicable  to  such 
cause,  matter  or  proceeding  without  change."  This  was 
apparently  the  view  of  Judge  Mathes  (K  43-44).  How- 
ever, he  completely  overlooked  the  fact  that  before  1949 
proceedings  in  probate  were  in  the  nature  of  suits  in 
equity;  i.e.,  inter  partes  and  in  personam.  The  1949  Stat- 
ute restated  this  by  specifically  referring  to  ''jurisdiction, 
authority  and  power  in  equity." 

To  recapitulate,  full  jurisdiction  in  equity  is  vested  in 
all  matters  pertaining  to  a  Court  of  probate  (ORS  3.310). 
The  procedure  in  probate  is  the  procedure  of  a  Court  in 
equity  (ORS  115.010).  Questions  of  fact  are  proved  in 
accordance  with  the  practice  in  a  suit  in  equity  (115.170 
(3)).  This  has  been  the  law  since  Oregon  became  a 
state  in  the  Union.  It  was  not  changed  by  the  transfer 
of  probate  jurisdiction  from  County  Courts  to  Circuit 
Courts  in  Multnomah  County.  In  fact,  it  was  reaffirmed. 
This  having  been  established,  the  Federal  Court  will  not 
permit  itself  to  be  divested  of  jurisdiction  (Waterman 
V.  Canal-Louisiana  Bank  S  Trust  Co.,  supra;  Blacker  v. 
Thatcher,  supra). 
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Before  leaving  this  subject,  it  might  be  well  to  state 
the  historical  background  of  the  Oregon  law.  In  1843,  the 
citizens  of  what  was  then  Oregon  territory  adopted  by 
reference  the  law  of  Iowa  as  to  judicial  power  and  pro- 
cedure, and  specifically  said  that  the  laws  of  Iowa  Terri- 
tory ^'respecting  wills  and  administrators  shall  be  the 
law  of  this  territory."  (Act  of  July  5,  1843,  Art.  14.) 
The  law  of  Iowa  Territory  1838-1839,  page  471,  said, 
inter  alia,  "That  if  any  person  interested  shall,  within 
five  years  after  the  probate  of  any  such  will,  testament 
or  codicil,  in  the  court  of  probate  as  aforesaid,  appear 
and  by  his  hill  in  chancery,  contest  the  validity  of  the 
same,  an  issue  of  law  shall  be  made  up  whether  the 
writing  produced  be  the  will  of  the  testator  or  testatrix, 
or  not."  There  has  been  no  real  change  in  the  law  of 
Oregon  as  to  will  contests  since  that  time. 

The  District  Judge's  opinion  seems  to  indicate  that 
the  Act  of  1893  (Laws  of  Oregon  1893,  pp.  31-32),  men- 
tioned above,  made  a  change.  Since  that  idea  seems  to 
have  put  a  doubt  in  the  Judge's  mind  as  to  the  authority 
of  Richardson  v.  Green  (see  infra),  it  is  desirable  to  ana- 
lyze the  1893  Act.  This  Act  was  in  four  sections.  The  first 
section  provides  for  the  delivery  of  a  will  by  a  custodian 
thereof.  That  is  now  115.110  of  the  Revised  Statutes. 
Section  2  provides  for  a  petition  by  an  executor,  devisee 
or  legatee  to  prove  a  will.  That  is  now  115.120.  Section  3 
is  now  115.130;  it  provides  for  the  production  ,of  wills.^'^ 


2'7In  the  1893  Statute,  there  was  a  sentence  which  made  it  a  con- 
tempt to  refuse  to  produce  a  will  in  obedience  to  the  Court's  order. 
This  was  dropped  from  the  revision  of  115.130  because  the  same 
thing  is  provided  for  in  33.010(1)  (e). 
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Section  4  of  the  Act  says  that  a  will  may  be  contested 
and  provides  a  time  limitation  of  one  year  after  admission 
to  probate  within  which  a  contest  may  be  filed,  except  in 
case  of  disability.   This  is  now  115.180.-^ 

In  1893  there  were  only  two  changes  in  the  law  and 
no  more.  One  was  to  add  to  the  law  a  provision  to  re- 
quire custodians  of  wills  to  deliver  them  for  record  (Sec- 
tions 1  and  3),  A  time  limitation  was  added  (Section  4). 
The  provision  for  a  contest  was  not  new.  The  best  way 
to  prove  this  is  to  point  out  that  if  the  legislature  had 
attempted  to  make  any  changes  in  the  law,  other  than  the 
two  mentioned,  such  enactment  would  have  been  uncon- 
stitutional. 

Section  20  of  Article  4  of  the  Oregon  Constitution  pro- 
vides that  the  subjects  of  all  acts  ''shall  be  expressed  in 
the  title  .  .  ."  "If  any  subject  shall  be  embraced  in  an 
act  which  shall  not  be  expressed  in  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as  shall  not  be 
expressed  in  the  title."  With  this  fundamental  law  in 
mind,  let  us  examine  the  title  of  the  1893  Act: 

AN  ACT  to  require  custodians  of  wills  to  deliver  the 
same  for  record  and  to  provide  the  time  within  which 
the  probate  of  wills  may  be  contested. 

Thus,  if  there  were  anything  new  other  than  delivery 
and  time  limitation,  the  new  part  would  have  been  void. 


28There  is  a  saving  clause  in  the  1893  Act  applicable  to  wills 
already  admitted  to  probate  at  that  time.  This  has  been  dropped 
because  unnecessary.  The  one-year  limitation  has  been  changed  to 
six  months. 
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In  order  to  prove  the  point  that  the  law  was  changed, 
the  District  Judge  says  that  the  Oregon  Courts  have 
interpreted  the  1893  legislation  *'as  conferring  exclusive 
jurisdiction  over  such  will  contests  upon  the  probate 
courts  as  such,  at  that  time  solely  the  County  Courts — 
and  not  upon  the  Oregon  courts  of  general  equitable 
jurisdiction,  the  Circuit  Courts."  (R.  47.)  To  support 
this  statement,  there  is  cited  Florey  v.  Meeker,  194  Or. 
257,  240  P.2d  1177,  1187  (1951).  As  we  have  pointed  out 
repeatedly,  it  makes  no  difference  what  Court  hears  will 
contests,  whether  a  Probate  Court  or  a  Circuit  Court.  We 
have  never  claimed  that  will  contests  must  be  tried  in 
Courts  ,of  general  jurisdiction.  We  claim  and  have  proved 
that  a  will  contest  in  Oregon  is  in  personam. 

However,  it  may  not  be  amiss  to  look  as  Florey  v. 
Meeker.   There  the  Court  held: 

Any  issue  relative  to  the  sufficiency  of  the  codicil's 
execution  was  properly  determinable  in  the  court  ,of 
probate,  (p.  1187.) 

The  1893  Statute  was  not  mentioned.  The  rule  thus 
stated  is  and  has  been  the  Oregon  law  for  almost  a 
hundred  years.  If  Judge  Mathes  meant  to  add  anything 
to  Oregon  law  by  the  words  ''as  such"  following  "the 
probate  court,"  we  must  respectfully  dissent.  A  will 
contest  in  Oregon  is  a  proceeding  in  personam  in  the 
statutory  Court  delegated  to  hear  and  decide  the  case. 

We  have  read  all  of  the  Oregon  authorities  cited  in  the 
District  Judge's  opinion  and  in  the  comprehensive  briefs 
of  our  learned  adversaries.  We  have  made  our  o^\^l  in- 
dependent research.  We  have  not  found  one  word  in  any 
decision   of   an   Oregon    Court   which   says    or   intimates 
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that  a  will  contest  is  a  proceeding  in  rem.  Except  as  out- 
lined above,  there  is  not  a  word  in  the  cases  or  in  the 
statutes  which  tells  us  how  a  will  contest  is  to  be  prose- 
cuted. The  statutes  and  cases  are  consistent  on  the  sub- 
ject of  pleadings,  process,  evidence,  and  form.  So  we 
must  ask  what  sort  of  legal  proceeding  is  involved?  Is  it 
a  proceeding  in  rem  I  Not  under  the  Oregon  law.  We  can 
best  demonstrate  this  by  contrasting  Oregon  law  with  the 
law  of  other  states  in  this  circuit.  Our  investigation 
should  start  with  Broderick's  Will,  supra,  88  U.S.  503, 
22  L.  Ed.  599  (1875). 

That  case  describes  the  California  system.  In  general, 
the  California  system  has  been  adopted  in  Arizona,  Idaho, 
Montana,  Nevada  and  Washington.^^  It  will  not  be  neces- 
sary for  us  to  go  much  further  than  Broderick  to  describe 
the  probate  systems  of  all  these  states  and  their  provi- 
sions for  contest  of  wills. 

According  to  Mr.  Justice  Bradley,  the  California  law, 
as  it  stood  in  1860,  provided  for  the  filing  of  a  petition 
for  the  probate  of  a  will.  A  day  was  appointed  for  prov- 
ing the  will  and  notice  was  published  in  a  newspaper. 
Citations  were  issued  to  the  heirs  residing  in  the  county, 
and  to  any  executors  named  in  the  will  and  not  joining  in 


29Arizona  Revised  Statutes,  Chapter  3,  Sec.  14-301  - 14-376. 

Idaho  Code,  Title  15,  Chapter  1,  See.  15-101  - 15-102 ;  Chapter 
2,  Sec.  15-201  - 15-238. 

Montana  Revised  Codes,  Chapter  8,  Sec.  91-801  -  91-811 ;  Chap- 
ter 9,  Sec.  91-901  -  91-907;  Chapter  10,  Sec.  91-1001  -  91- 
1003;  Chapter  11,  Sec.  91-1101  -  91-1107;  Chapter  12,  Sec. 
91-1201  -  91-1207. 

Nevada  Revised  Statutes,  Chapter  136,  Sec.  136.010  - 136.270 ; 
Chapter  137,  Sec.  137.010  - 137.130. 

Washin^rton  Revised  Code,  Chapter  11.20,  Sec.  11.20.010- 
11.20.100 ;  Chapter  11.24,  Sec.  11.24.010  -  11.24.050. 
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the  petition.  On  the  return  day  ''any  person  interested 
might  appear  and  contest  the  will."  Should  there  be 
minors  or  non-residents  of  the  county  interested,  the 
Court  was  required  to  appoint  an  attorney  to  represent 
them.  At  the  contest  before  probate,  written  grounds  of 
opposition  were  filed,  issues  were  formed,  and  the  case 
was  sent  to  a  jury,  unless  a  jury  was  waived.  The  grouaids 
of  such  a  petition  were  incompetency,  restraint,  undue 
influence,  fraudulent  representations,  and  any  other  cause 
affecting  the  validity  of  the  will.  Also,  "various  provi- 
sions were  added,  calculating  to  secure  a  thorough  in- 
vestigation on  the  merits."    (88  U.S.  516,  22  L.Ed.  604.) 

May  we  point  out  that  all  of  the  foregoing,  which  is 
provided  for  i^rior  to  the  admission  of  the  will  to  probate, 
is  in  marked  contrast  to  the  Oregon  system  of  probate  in 
common  form  without  notice  and  without  the  possibility 
of  a  contest.  The  Supreme  Court's  opinion  continues  as 
follows : 

It  was  further  provided,  that  when  a  will  had  been 
admitted  to  probate,  any  person  interested  might  at 
any  time  within  one  year  after  such  probate,  contest 
the  same  or  the  validity  of  the  will  by  filing  in  the 
same  court  a  petition  containing  his  allegations  against 
its  validity  or  the  sufficiency  of  the  proof,  and  pra^^ng 
that  the  probate  might  be  revoked.  Hereupon  new 
citations  were  to  be  issued  and  a  new  trial  had.  But 
it  was  declared  that  if  no  person  should  within  one 
year  appear  to  contest  the  will  or  probate,  the  latter 
should  be  conclusive,  saving  to  infants,  married 
women,  and  persons  of  unsound  mind,  a  like  period 
of  one  year  after  disability  removed.  .  .  . 

In  view  of  these  provisions,  it  is  difficult  to  con- 
ceive of  a  more  complete  and  effective  probate  juris- 
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diction,  or  one  better  calculated  to  attain  the  ends 
,of  justice  and  truth.  (88  U.S.  516,  517,  22  L.  Ed.  604) 

The  present  California  law  is  not  very  different.  The 
notice  provisions  are  perhaps  somewhat  more  compre- 
hensive; e.g.,  heirs,  legatees  and  devisees  must  be  served 
with  written  notice  of  the  hearing  of  the  petition  for 
probate  (Calif.  Probate  Code,  Sec.  328).  The  contest  pro- 
visions are  substantially  the  same,  except  that  now,  when 
there  is  a  contest  before  probate,  citation  must  be  issued 
to  the  heirs  and  to  all  persons  interested  in  the  will. 
When  there  is  a  contest  after  probate,  the  citation  is 
issued  to  the  executor,  devisees,  legatees,  and  heirs.  Thus, 
the  California  system  necessarily  involves  notice  and  cita- 
tion to  all  persons  interested,  whereas  Oregon  is  silent  on 
the  subject  of  the  party  or  parties  to  whom  citation  must 
be  directed  when  a  will  is  under  attack.  The  result  is 
that  a  judgment  in  a  will  contest  in  Oregon  is  only  con- 
clusive upon  the  parties  to  the  case.  This  is  the  only 
reasonable  interpretation  of  ORS  43.130. 

This  section  is  concerned  with  the  conclusiveness  of 
judgments.  It  is  there  said  in  subdivision  (1)  that  a 
judgment  against  a  specific  thing  in  respect  to  ''the  pro- 
bate of  a  will  ,or  the  administration  of  the  estate  of  a 
deceased  person  or  in  respect  to  the  personal,  political 
or  legal  condition  or  relation  of  a  particular  person  is 
conclusive  ..."  Subdivision  (2)  says  that  in  other  cases 
the  judgment  is  conclusive  "between  the  parties  and  their 
representatives  and  successors."  This  means  that  the 
original  probate  of  a  will  in  common  form  {ex  parte  or 
without  notice)  is  conclusive  unless  there  is  a  contest. 
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This  is  what  the  Court  decided  in  Hubhard  v.  Hubbard, 
7  Or.  42  (1879)  when  it  said: 

It  is  provided  in  this  state  that  county  courts  shall 
be  vested  with  the  exclusive  jurisdiction  in  the  first 
instance  to  take  proof  of  wills  (Code  Sec.  969).  And 
their  judgments  and  decrees  are  held  to  be  conclu- 
sive in  collateral  proceedings,  and  in  every  other 
instance  until  they  are  vacated  by  proceedings  on 
appeal,  or  successfully  impeached  in  some  known 
and  recognized  legal  method  (Jones  v.  Dove,  6  Or. 
188  (1876)  (p.  44). 

This  quotation  from  Hubbard  is  taken  almost  verbatim 
from  Jones  v.  Dove,  6  Or.  191.  The  part  quoted  foUows  a 
statement  in  the  Jones  case,  that  "With  us,  the  courts 
of  common  law  and  equity  have  no  original  jurisdiction 
or  right  to  determine  whether  a  will  has  been  legally 
executed  or  not."  (pp.  190-191.)  These  early  decisions 
are  important,  because  they  demonstrate  that  it  is  the 
unchanged  law  ,of  Oregon  that  a  will  shall  be  admitted 
to  probate  ex  parte  and  without  notice;  that  only  the 
probate  court  determines  in  the  first  instance  whether  the 
will  so  submitted  has  been  legally  executed;  and  that  the 
decree  admitting  the  will  to  probate  is  conclusive,  unless 
"successfully  impeached."  They  indicate  that  there  is 
no  way  to  attack  a  will  until  after  it  is  admitted  to 
probate. 

In  Luper  v.  Werts,  19  Or.  122,  23  Pac.  850  (1890) : 
The  formal  probate  having  been  made  ex  parte,  is  not 
considered  of  any  importance  when  the  validity  of 
the  wUl  is  attacked  b}^  a  direct  proceeding.  The 
practice,  however,  in  such  cases,  would  be  very  much 
simplified  if  the  legislature  were  to  require  the  pro- 
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bate  court,  when  a  petition  for  the  probate  of  a  mil 
was  filed,  to  issue  a  citation,  to  be  served  upon  the 
parties  interested  in  the  estate,  to  show  cause  why  the 
will  should  not  be  admitted  to  probate,  and  have  any 
contest  which  might  be  made  against  it  determined 
upon  the  return  of  the  citation  (p.  852). 

The   Legislature   has   not   made   such  provision;   neither 
have  the  Courts. 

Because  of  the  fundamental  law  of  Oregon,  as  stated  in 
the  cases  cited,  it  was  held  in  the  only  case  which  has 
ever  directly  considered  the  point  involved  here  (Richard- 
son V.  Green)  that  a  will  contest  in  Oregon  was  a  direct 
attack  in  an  action  inter  partes  and  in  personam. 

(4)  The  Only  Case  in  Any  Jurisdiction  Which  Has  Decided  the 
Question  as  to  Whether  a  Will  Contest  in  Oregon  Is  Inter 
Partes  and  In  Personam  or  In  Rem  Is  Richardson  v.  Green. 
That  Case  Holds  That  a  Contest  Is  Inter  Partes.  It  Is  Still 
Law. 

(Specifications  of  Error  5,  6.) 

In  Richardson  v.  Green,  supra,  certiorari  was  denied 
by  the  Supreme  Court.  The  decision  was  approved  by 
tills  Court  in  Carrau  v.  O'Calligan,  supra,  125  Fed.  657 
(1903).  Richardson  v.  Green  is  so  important  to  the  result 
of  this  appeal  that  we  are  forced  to  discuss  it  at  length. 
The  case  involved  a  diversity  action  to  have  a  w^ill  de- 
clared invalid  upon  the  ground  that  it  was  "false,  forged 
and  fraudulent."  The  defendants  demurred  upon  the 
ground  of  lack  of  jurisdiction  and  their  demurrer  was 
overruled  without  an  opinion  on  the  subject  of  jurisdiction 
(61  Fed.  425).  After  plaintiffs  prevailed  in  the  trial 
Court,  defendants  appealed  to  this  Court.    The  objection 
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to  the  jurisdiction  of  the  Federal  Court  was  apparently 
argued  and  briefed  extensively.  The  Court  held  that  the 
proceeding  was  inter  partes  and  in  personam,  and  there- 
fore was  within  the  jurisdiction  of  the  Federal  Court. 

Judge  Knowles  attacked  the  question  straight  on.  He 
asked,  ''Did  the  circuit  court  have  jurisdiction  of  this 
cause,  or  was  it  within  the  exclusive  jurisdiction  of  the 
county  court  of  Multnomah  County?"  (61  Fed.  425.)  The 
opinion  points  out,  as  we  have,  that  the  county  court 
had  exclusive  jurisdiction  in  the  first  instance  in  matters 
pertaining  to  a  Court  of  Probate.^"  Then  says  the  Court, 
there  is  no  definition  of  what  is  meant  by  Probate  Courts 
and  there  is  no  common  law  definition.  Therefore,  the 
Court  turned  to  Huhhard  v.  Hubbard,  7  Or.  42,  supra,  to 
ascertain  the  Oregon  law.  It  quotes  Hubbard  to  the  effect 
that  under  the  English  practice  there  were  two  modes  of 
proving  a  will  of  personal  property,  the  ' '  common  form, ' ' 
which  is  propounded  by  the  executor  and  proved  ex  parte, 
and  the  "solemn  form"  in  which  there  is  a  citation  to 
the  next  of  kin  and  proof  is  taken  by  testimony,  but 
that  "in  this  state,  probate  in  common  form  is  the  only 
one  which  appears  to  have  been  adopted  by  any  positive 
enactment  of  the  legislature."  (61  Fed.  426.) 

The  next  case  cited  is  Luper  v.  Werts,  19  Or.  122-126, 
23  Pac.  850,  supra.  As  we  have  seen,  Luper  says  that 
it  would  be  better  if  the  Legislature  authorized  "the 
probate  court  to  issue  a  citation  and  permit  a  contest 
before  probate."  From  Hubbard  and  Luper,  the  Court 
deduces   that   "there   was   no   law  in   Oregon   when   this 


2*^In  cases  arising  in  Multnomah  County,  transferred  to  the  cir- 
cuit court  of  that  county  sitting  in  probate  by  the  Act  of  1949. 
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action  was  commenced  to  warrant  any  contest  upon  the 
validity  ,of  a  will  at  the  time  the  same  was  being  pro- 
bated."   This  situation  has  never  been  changed. 

In  i^assing,  the  Court  points  out  that,  although  in 
England  probate  in  common  form  of  a  will  devising  real 
property  is  subject  to  collateral  attack,  this  is  not  so  in 
Oregon.  In  Oregon,  a  will  is  attacked  by  a  "direct  pro- 
ceeding."^^ (61  Fed.  426.)  The  Court  then  analyzes  the 
nature  of  the  direct  proceeding.  It  finds  that  the  cases 
cited,  which  were  will  contests,  were  between  parties  and 
were  not  proceedings  in  rem.  The  Court  points  out  that  in 
a  proceeding  in  rem  the  contest  is  against  the  validity  of 
the  will  and  that  there  are  no  parties  in  the  sense  that  one 
is  plaintiff  and  the  other  defendant. ^^ 

To  demonstrate  the  proposition  that  there  were  parties 
to  these  will  contests,  the  Court  calls  attention  to  Clark's 
Heirs  v.  Ellis,  9  Or.  133  (1881),  which  starts: 

This  proceeding  was  originally  commenced  in  the 
County  Court  of  Union  County  by  petition  of  re- 
spondents as  heirs  at  law  of  William  Clark,  deceased, 
against  the  appellants,  to  set  aside  the  will  of  said 
Clark  and  to  revoke  the  probate  thereof  (61  Fed.  427). 

The  Court  returns  to  Luper  v.  Werts,  supra.  Luper  filed 
a  petition  in  the  county  court  to  vacate  the  order  admit- 


3iCiting:  Jones  v.  Dove,  6  Or.  188  (1876) ;  Hubbard  v.  Hubbard, 
7  Or.  42  (1879)  ;  Brown  v.  Brown,  Id.  299  (1879)  ;  Clark's  Heirs 
V.  Ellis,  9  Or.  133  (1881);  Chrisman  v.  Chrisman,  16  Or.  128,  18 
Pac.  6  (1888);  Luper  v.  Werts,  19  Or.  122,  23  Pac.  850  (1890)  ; 
Potter  V.  Jones,  20  Or.  240,  25  Pac.  769  (1891)  ;  Rothrock  v.  Roth- 
rock,  22  Or.  551,  30  Pac.  453  (1892). 

32In  California  the  statute  requires  the  parties  to  be  so  des- 
ignated, but  this  is  a  matter  of  convenience  and  does  not  change  the 
remedy  (Probate  Code,  Section  371). 
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ting  the  will  to  probate,  alleging  that  the  pretended  will 
was  void.  The  administrators  with  the  vnW  annexed  filed 
an  answer.   As  to  Luper,  this  Court  said: 

It  is  evident  that  this  was  a  trial  between  the  parties. 
In  the  Supreme  Court  one  party  is  termed  the  appel- 
lant and  the  other  the  respondent.  In  the  petitions 
named  .  .  .  the  same  facts  are  set  forth  as  would  be 
under  the  same  circumstances  in  a  bill  in  equity  (61 
Fed.  427). 

The  Court  then  turns  to  the  question  of  whether  the 
proceeding  before  it  was  a  suit  in  equity  and  cites  Gaines 
V.  Fuentes,  92  U.S.  10,  23  L.Ed.  524  (1875).  This  was  an 
action  to  annul  a  will  as  a  muniment  of  title.  Justice 
Field  held  that  this  was  "not  a  proceeding  to  establish 
a  will,  but  to  annul  it  as  a  muniment  of  title,  and  to 
limit  the  operation  of  the  decree  admitting  it  to  probate.^^ 
It  is  in  all  essential  particulars  a  suit  for  equitable 
relief,  to  cancel  an  instrument  alleged  to  be  void  ..." 
Judge  Knowles  analyzes  Justice  Field's  holding  that  a 
Federal  Court  has  no  jurisdiction  of  a  proceeding  to 
probate  a  will,  by  repeating  Justice  Field's  quotation 
from  Gaines  v.  Fuentes,  as  follows : 

The  reason  lies  in  the  nature  of  the  proceeding  to 
probate  a  will  as  one  in  rem,  which  does  not  neces- 
sarily involve  any  controversy  between  parties.  In- 
deed, in  the  majority  of  instances,  no  such  controversy 
exists.  In  its  initiation  all  persons  are  cited  to  ap- 
pear .  .  .  From  its  nature,  and  from  the  want  of 
parties,  or  the  fact  that  all  the  world  are  parties,  the 


33This  is  substantially  the  form  of  the  decree  which  we  seek  with 
reference  to  Article  VI  of  the  will. 
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proceeding  is  not  within  the  designation  of  cases  at 
law  or  in  equity  (61  Fed.  427-428). 

The  Court  then  cites  Ellis  v.  Davis,  109  U.S.  485,  27 
L.Ed.  1006,  supra,  to  show  that  the  Supreme  Court  there 
made  a  distinction  between  "the  probate  of  a  will  and  an 
action  to  try  the  validity  of  a  will  between  parties,  and 
when  there  is  a  decree  or  judgment  which  affects  only  the 
parties  to  the  action."  Next  the  Court  distinguishes  the 
Broderick  Will  case,  supra,  by  pointing  out  that  proof  of 
a  will  in  California  is  of  solemn  character  and  much  dif- 
ferent from  the  ex  parte  mode  of  probating  a  will  in 
Oregon.   It  concludes: 

The  suit  for  contesting  a  will  after  the  probating  of 
the  same  in  Oregon  is  undoubtedly  one  between  par- 
ties, and  binding  only  the  parties  thereto,  and  hence 
is  such  a  one  as  a  circuit  court  of  the  United  States 
could  take  jurisdiction  ,of  when  the  amount  in  contro- 
versy is  sufficient,  and  the  parties  plaintiff  and  de- 
fendant citizens  of  different  states  (61  Fed.  428). 

The  Court  again  considers  Gaines  v.  Fuentes,  supra, 
which  it  analyzes  as  "a  suit  to  annul  a  will  and  limit 
the  operation  of  its  probate."  The  opinion  says  that  the 
Supreme  Court  held,  as  it  did,  that  the  suit  was  in  the 
nature  of  equitable  relief,  saying: 

There  are  no  separate  equity  courts  in  Louisiana,^^ 
and  suits  for  special  relief  of  the  nature  here  sought 
are  not  designated  "suits  in  equity,"  but  they  are 
none  the  less  essentially  such  suits ;  and  if  by  the  law 
obtaining  in  the  state,  customary  or  statutory,  they  can 


^■iThis  is  because  Louisiana  is  a  civil  law  state,  wherein  there  was 
never  an;v  distinction  between  law  and  equity  (40  C.J.  Modern 
Civil  Law  pp.  1243-1244). 
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be  maintained  in  a  state  court,  whatever  designation 
that  court  may  hear,  we  think  they  may  be  maintained 
by  original  process  in  a  federal  court  where  the 
parties  are,  on  the  one  side,  citizens  of  Louisiana, 
and  the  other,  citizens  of  other  states  (61  Fed.  428). 

The  Court  then  applies  this  holding  of  the  Supreme  Court 

to  the  case  at  bar,  saying: 

Here  it  will  be  seen  that  if  a  suit  is  essentially  a  suit 
of  a  civil  nature  for  equitable  relief,  and  it  is  cus- 
tomary to  prosecute  the  same  in  any  state  court 
where  the  action  arose,  whether  the  same  is  a  county 
court  or  a  probate  court  or  a  district  or  circuit  court, 
the  proper  federal  court  will  have  concurrent  juris- 
diction of  the  same  with  such  state  courts  ...  It 
should  be  observed,  also,  that  when  it  is  customary 
for  such  state  courts  to  hear  and  determine  such 
equitable  suits,  a  United  States  court,  under  proper 
conditions,  may  hear  them.  It  is  not  necessary  that 
a  statute  should  exist  authorising  the  same.  The  suit 
in  the  county  court  of  Oregon  in  such  matters  is  not 
authorized  directly  by  any  statute,  but  is  a  customary 
exercise  of  jurisdiction  (61  Fed.  428). 

The  Court  mentions  Ellis  v.  Davis,  supra,  and  quotes 
from  that  case  the  part  which  says  that  a  federal  court 
has  jurisdiction  of  a  will  contest  where  the  state  law  per- 
mits this  to  be  an  inter  partes  proceeding  (quoted  supra). 

The  decision  next  considers  the  subject  of  adequate 
remedy  at  law  and  speedily  disposes  of  that  point.  Then 
it  considers  the  fact  that  the  will  had  not  been  probated 
at  the  time  when  the  bill  in  equity  was  filed.  It  disposes 
of  this  argument  first  on  the  theory  that  even  if  this 
were  so,  the  plaintiffs  should  have  relief  in  equity.   How- 
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ever,  the  most  weight  is  placed  on  a  second  ground.  This 
is  that  twenty-four  days  after  the  bill  in  equity  was  filed 
the  will  was  filed  and  admitted  to  probate  in  the  Multno- 
mah County  Court.  This  Court  held  that  the  bill  could 
have  been  amended  as  of  the  date  of  probating  and  more- 
,over  that  any  defect  in  the  bill  was  cured  by  the  answer 
of  the  defendants.  This  alleged  the  actual  admission  of 
the  will  to  probate. 

The  concurring  opinion  of  Judge  McKenna  (later  a 
Justice  of  the  Supreme  Court)  is  much  briefer,  but  is 
equally  persuasive.  Judge  McKenna  said  that  equity 
courts,  by  virtue  of  their  general  equitable  powers,  may 
not  set  aside  the  probate  of  a  will.  Then  the  Judge  holds 
as  follows: 

But  where  such  a  remedy  is  given  to  a  state  court  by 
an  action  inter  partes,  the  remedy  may  be  adopted 
by  the  federal  courts  if  the  controversy  is  between 
citizens  of  different  states.  By  the  constitution  of 
Oregon  (article  7,  Sec.  12)  and  by  its  statutes  (Hill's 
Ann.  Laws,  Sec.  895)  the  county  court  has  exclusive 
jurisdiction  in  the  first  instance  of  the  probate  of 
wills.  The  probate  is  in  the  common  form,  but  the 
judgment  is  conclusive  until  set  aside  on  appeal  or 
impeached  by  ,direct  proceedings  (Jones  v.  Dove,  6 
Or.  188;  Hubbard  v.  Hubbard,  7  Or.  44) ;  and  all  acts 
done  under  it  in  the  course  of  administration  are 
valid  (Brown  v.  Brown,  Id.  285).  A  suit,  however, 
may  be  maintained  in  the  county  court  to  declare 
the  will  void,  and  revoke  its  probate.  Clark's  Heirs 
V.  Ellis,  9  Or.  132,  and  cases  supra.  The  nature  of 
this  suit  is  not  precisely  defined  by  the  decisions, 
but  it  is  certainly  inter  partes,  and  seems  to  be  with- 
in the  doctrine  declared  in  Ellis  v.  Davis,  109  U.S. 
496,  497,  3  Sup.  Ct.  327.  This  remedy  existing  in  the 
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Oregon  courts,  it  could  be  exercised  by  the  United 
States  circuit  court,  but  preliminary  probate  of  the 
will  was  essential  to  it  (61  Fed.  435). 

The  concurring  opinion  then  considers  the  fact  that  the 
will  had  not  been  admitted  to  probate  when  the  suit  was 
brought.  This  opinion  says  that  the  will  was  probated 
twenty-three  days  after  the  bill  was  filed  although  the 
main  opinion  says  that  it  was  twenty-four  days.  This 
filing,  says  Judge  McKenna,  was  set  forth  both  by  plea 
in  abatement  and  in  the  defendants'  answer.  So,  says  the 
Judge : 

The  answer,  however,  brought  into  the  pleadings  the 
necessary  condition  of  the  maintenance  of  the  suit, 
and  on  this  fact,  with  the  others  proved,  I  think  it 
was  competent  to  the  court  to  give  relief.  It  was 
sufficient  if  the  court  had  jurisdiction  at  the  time  the 
decree  was  entered  (61  Fed.  436). 

We  have  given  some  consideration  to  the  contention 
that  the  will  had  not  been  probated  at  the  time  the  action 
was  brought  in  Richardson  v.  Green,  because  the  opinion 
of  the  District  Judge  in  our  case  says,  in  so  many  words, 
that  this  made  all  the  rest  of  the  decision  dictum!  We 
will  consider  this  in  more  detail  when  we  discuss  fully  the 
District  Judge's  refusal  to  follow  Richardson  v.  Green. 
Of  course,  the  Jackson  will  was  admitted  to  probate  be- 
fore this  action  was  commenced.  This  does  not  in  the 
slightest  degree  change  the  binding  effect  of  Richardson 
V.  Green  upon  a  District  Court,  so  long  as  Richardson  v. 
Green  remains  the  unquestioned  law  of  this  circuit  as 
stated  by  this  Court  and  as  at  least  left  untarnished  by 
the  refusal  of  the  Supreme  Court  to  grant  certiorari. 
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We  repeat  that  Richardson  v.  Green  is  the  only  decision, 
State  or  Federal,  which  has  decided  one  of  the  important 
questions  which  has  been  presented  to  this  Court,  viz.  that 
our  attack  on  the  ground  of  fraud  and  undue  influence  is 
inter  partes.  However,  this  Court  sustained  Richardson 
V.  Green  in  Carrau  v.  O'Calligan,  125  Fed.  657.  This 
case  arose  in  the  State  of  Washington.  It  involved  an 
action  by  foreign  heirs  to  set  aside  a  nuncupative  will 
which  had  been  admitted  to  probate.  The  jurisdiction  of 
the  Federal  Court  was  vigorously  attacked.  The  decision 
of  the  District  Judge  appears  in  116  Fed.  at  page  934. 
It  is  interesting  to  note  that  the  District  Judge  upheld 
federal  jurisdiction.  He  said,  concerning  defendants'  ju- 
risdictional arguments,  that  they  had  been 

.  .  .  decided  adversely  to  the  contentions  of  the  de- 
fendant, by  the  supreme  court  of  the  United  States, 
and  by  the  circuit  court  of  appeals  for  the  Ninth 
circuit;  and,  as  the  courts  of  last  resort  have  settled 
the  law,  it  would  be  unbecoming  for  this  court  to 
discuss  the  questions  further.  Every  point  made  in 
the  defendant's  argument  has  been  squarely  met  and 
fully  answered  by  the  opinions  in  the  cases  of  Payne 
V.  Hook,  7  Wail.  425,  19  L.  Ed.  260;  Gaines  v. 
Fuentes,  92  U.S.  10,  22,  23  L.  Ed.  524;  Byers  v. 
McAuley,  149  U.S.  608,  621,  13  Sup.  Ct.  906,  37  L.  Ed. 
867;  Richardson  v.  Green,  9  CCA.  565,  61  Fed.  423, 
436;  Id.,  159  U.S.  264,  15  Sup.  Ct.  1042,  40  L.  Ed. 
142  (116  Fed.  934). 

The  District  Judge  in  Carrau  overlooked  the  difference 
between  the  state  practice  in  the  cases  cited  and  the  state 
practice  in  Washington.  The  Circuit  Court  of  Appeals  for 
this  Circuit  did  not  overlook  the  difference. 
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A  distinguished  bench  decided  the  Carrau  case  for  this 
Court;  namely,  Judges  Gilbert,  Ross  and  Morrow,  Judge 
Ross  speaking  for  the  Court.  TMs  Court  reversed  the 
District  Court,  because  of  the  Washington  law  on  the 
subject  of  will  contests.  It  held,  on  the  authority  of 
Broderich's  Will,  that  the  general  rule  is  that  a  court 
of  equity  will  not  entertain  jurisdiction  of  a  bill  to  set 
aside  a  will  or  the  probate  thereof.  Then  the  decision 
considered  the  question  of  jurisdiction  in  states  which 
have  a  different  system,  and  in  particular  the  State  of 
Oregon.    The  Court  said: 

But  wherever,  by  the  law  obtaining  in  a  state,  cus- 
tomary or  statutory,  suits  in  equity  may  be  main- 
tained in  the  courts  of  such  state  to  set  aside  the 
probate  of  a  will,  similar  suits  may  be  maintained 
by  original  process  in  a  federal  court,  where  the 
requisite  diverse  citizenship  and  other  requisite  con- 
ditions exist.  Thus,  in  the  case  of  Richardson  et  al. 
V.  Green  .  .  .  this  court  affirmed  the  decree  of  the 
lower  court  which  canceled  the  will;  thus  sustaining 
the  jurisdiction  of  the  federal  courts  in  the  matter. 
But  it  did  so  for  the  reason,  as  plainly  appears  from 
the  opinions  of  the  judges  deciding  the  case,  that  it 
was  found  that  while,  under  the  laws  of  Oregon, 
the  county  courts  of  that  state  were  given  exclusive 
jurisdiction  in  the  first  instance  to  take  proof  of  wills, 
there  was  no  provision  of  the  Oregon  law  "to  war- 
rant any  contest  upon  the  validity  of  a  mil  at  the 
time  the  same  was  being  probated,"  but  authority  in 
any  one  interested  in  the  estate  to  attack  the  will 
hy  an  independent  suit  at  any  time  after  its  probate. 
Tliis  court,  having  found  that  such  a  remedy  existed 
in  the  Oregon  courts,  very  properly  held  that  it  could 
be  exercised  bv  the  United  States  Circuit  Court  for 
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that  state,  the  requisite  diverse  citizenship  and  other 
requisite  conditions  existing   (125  Fed.  663). 

But,  says  the  Court,  the  law  of  Washington  is  different. 
It  recites  the  various  provisions  of  Washington  law  as 
to  the  probate  of  wills  and  contests  thereof.  These  are 
just  as  elaborate  as  the  California  law  discussed  in  Brod- 
erick's  Will. 

Carrau  v.  O'Calligan  went  to  the  Supreme  Court  and  is 
there  reported  as  O'Callaglian  v.  O'Brien,  199  U.S.  89,  50 
L.  Ed.  101  (1905).  The  Supreme  Court,  after  analyzing 
Broderick's  Will,  Gaines  v.  Fuentes,  supra,  Ellis  v.  Davis, 
supra,  and  Byers  v.  McAuley,  supra,  held  that  the  follow- 
ing principles  were  established:  First,  "matters  of  pure 
probate"  are  not  within  the  jurisdiction  of  the  federal 
courts,  and  second,  "where  a  state  law,  statutory  or  cus- 
tomary, gives  to  the  citizens  of  the  state,  in  an  action 
or  suit  inter  partes,  the  right  to  question  at  law  the 
probate  of  a  will  or  to  assail  probate  in  a  suit  in  equity, 
the  courts  of  the  United  States  .  .  .  will  enforce  such 
remedies  ..."    The  Court  then  held: 

The  cited  authorities  establish  that  the  words  re- 
ferred to  must  relate  only  to  independent  contro- 
versies inter  partes,  and  not  to  mere  controversies 
which  may  arise  on  an  application  to  probate  a  will 
because  the  state  law  provides  for  notice,  or  to  dis- 
putes concerning  the  setting  aside  of  a  probate, 
when  the  remedy  to  set  aside  afforded  by  the  state 
law  is  a  mere  continuation  of  the  probate  proceed- 
ing; that  is  to  say,  merely  a  method  of  procedure 
ancillary  to  the  original  probate,  allowed  by  the  state 
law  for  the  purpose  of  giving  to  the  probate  its  ulti- 
mate and  final  effect  (199  U.S.  110,  50  L.  Ed.  111). 
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Then   follows   language   which  is   most   significant.    The 
Court  said: 

Thus,  if  a  state  law  provides  for  any  form  of  notice 
on  an  application  to  probate  a  Mdll,  and  authorizes 
a  contest  before  the  admission  of  the  writing  to  pro- 
bate, then  it  would  follow,  if  the  words  '^suit  or 
action  of  inter  partes"  embraces  such  a  contest,  the 
proof  of  wills,  if  contested  by  a  citizen  of  another 
state  or  alien,  would  be  cognizable  in  the  courts  of 
the  United  States,  and  hence  not  under  the  exclusive 
control  of  the  state  probate  court.  Again,  if  a  state 
authorized  a  will  to  be  proved  in  common  form,  that 
is,  without  notice,  and  allowed  a  supplementary  pro- 
bate proceeding  by  which  the  probate  in  common 
form  could  be  contested,  then,  again,  if  such  a  con- 
test be  a  suit  inter  partes,  it  would  also  be  a  Federal 
cognizance  (199  U.S.  Ill,  50  L.  Ed.  111). 

The  Court  next  analyzes  the  statutory  provisions  in 
Washington  as  they  are  analyzed  in  the  decision  of  the 
Circuit  Court  of  Appeals  and  concludes  that  in  Wash- 
ington the  contest  "is  an  essential  part  of  the  probate 
procedure  .  .  .  and  does  not  therefore  cause  a  contest  when 
filed,  to  become  an  ordinary  suit  between  parties."  (199 
U.S.  114,  50  L.  Ed.  111.)  Having  so  concluded  and  hav- 
ing discussed  the  Supreme  Court's  decisions  pro  and  con, 
it  was  unnecessary  for  the  Supreme  Court  to  discuss 
Richardson  v.  Green,  which  held  that  in  Oregon  the  pro- 
ceeding was  inter  partes. 

From  the  foregoing,  it  is  clear  that  in  Oregon  the 
statute  provides  for  the  proving  of  a  will  in  common 
form  without  notice.   It  is  equally  clear  that  a  direct  pro- 
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ceeding  is  allowed  in  Oregon,  whereby  probate  in  com- 
mon form  may  be  contested.  This  brings  us  to  the  para- 
mount question:  Is  that  contest  a  suit  inter  partes?  The 
suit  is  in  the  form  of  a  suit  in  equity.  It  is  instituted  by  a 
petition.  Its  process  is  a  citation.  The  citation  may  be 
issued  to  such  persons  as  the  contestant  or  plaintiff 
selects  and  the  result  of  the  case,  if  favorable  to  plain- 
tiff, is  binding  only  upon  the  parties  cited.  The  case  is 
tried  as  an  equity  case.  In  such  a  suit  between  parties 
or  is  it  between  the  contestant  and  the  rest  of  the  world; 
i.e.,  in  rem?  Surely,  that  question  has  been  answered  in 
Richardson  v.  Green. 

However,  Judge  Mathes  held  that  Richardson  v.  Green 
is  distinguishable.  With  the  utmost  deference,  we  are 
compelled  to  say  that  the  attempt  of  the  District  Judge 
to  distinguish  is  not  persuasive.  The  distinction  starts 
with  the  following  statement  concerning  Richardson: 

This    case    contains    jurisdiction    of    questions    only 
superficially  similar  to  those  raised  in  the  case  at  bar. 

Our  only  answer  to  the  adverb  italicized  is  to  offer  in  evi- 
dence the  main  opinion,  the  concurring  opinion  and  the 
Carrau  opinion.  The  supposed  distinction  is  set  forth  on 
pages  45  to  47  of  the  record.  We  respectfully  refer  this 
Court  to  the  opinion  because  it  would  even  more  unduly 
extend  this  brief  to  quote  the  opinion  at  length.  Suffice 
it  to  say,  these  are  the  points  made — most  of  them  erro- 
neous, as  we  respectfully  submit: 

First,  in  Richardson  v.  Green,  plaintiff  was  seeking 
an  adjudication  that  a  deed  and  a  will  were  forgeries. 
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Second,  the  purported  will  had  not  been  admitted  to 
probate  or  offered  for  probate. 

Third,  the  Circuit  Court  of  Appeals  held  that  the  Fed- 
eral Court  had  jurisdiction  as  to  both  the  deed  and  the 
will  because  they  were  suits  in  equity  cognizable  in  the 
Circuit  Court  of  Oregon — a  state  court  of  general  juris- 
diction. 

Fourth,  the  attack  upon  the  deed  would  ordinarily 
have  been  the  subject  of  an  action  at  law,  but  the  legal 
remedy  was  inadequate  because  of  the  grantee's  right  of 
curtesy. 

Fifth,  since  the  will  which  had  not  yet  been  proved 
in  the  Probate  Court,  the  attack  upon  the  validity  of  the 
will  was  within  the  in  personam  jurisdiction  of  courts  of 
equity. 

Sixth,  upon  the  peculiar  facts  of  the  Richardson  case, 
the  decision  was  an  unnecessary  but  nonetheless  correct 
view  of  Oregon  equity  jurisdiction,  because  Richardson 
was  a  suit  to  contest  an  unproved  will.  But,  says  the 
District  Judge's   opinion: 

The  holding  may  not  correctly  be  extended  to  include 
the  dicttmi  as  to  actions  to  set  aside  wills  after  the 
probating  of  the  same  in  Oregon  (R.  46). 

Seventh,  assuming  that  this  "dictum"  is  considered  a 
part  of  the  decision,  the  Act  of  1893  (now  ORS  115.180) 
was  i^assed  while  Richardson  v.  Green  Avas  pending.  This 
enactment  has  been  interpreted  by  the  Oregon  courts  as 
conferring  exclusive  jurisdiction  over  will  contests  upon 
Probate  Courts  as  such,  citing  Florey  v.  Meeker,  supra, 
194  Or.  257,  240  P.2d  1177,  1187. 
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We  will  consider  these  supposed  distinctions  in  order: 
First,  it  is  true  that  plaintiff  was  seeking  an  adjudica- 
tion that  a  deed  and  a  will  were  forgeries. 

Second,  it  is  true  that  the  purported  will  had  not  been 
admitted  to  probate  or  offered  for  probate  when  the  suit 
was  commenced.  However,  it  was  admitted  to  probate 
twenty-four  days  later. 

Third,  it  is  entirely  incorrect  to  say  that  this  Court 
upheld  federal  jurisdiction  because  the  causes  ,of  action 
"were  suits  in  equity  cognizable  in  the  Circuit  Court  of 
Oregon — a  state  court  of  general  jurisdiction."  Judge 
Knowles  clearly  held  that  it  made  no  difference  what 
Court  would  take  the  case  in  Oregon  so  long  as  some 
proceeding  inter  partes  was  available.  He  said  that  so 
long  as  the  suit  could  be  prosecuted  in  any  state  Court 
where  the  action  arose  ''whether  the  same  is  a  county 
court  or  a  probate  court  or  a  district  or  circuit  court, 
the  proper  federal  court  will  have  concurrent  jurisdic- 
tion."   (61  Fed.  428.) 

Fourth,  the  Court  did  say  that  the  attack  upon  the 
deed  would  have  been  the  subject  of  an  action  at  law, 
because  the  common  law  actions  for  the  possession  of 
real  property  are  actions  at  law.  It  is  true  that  as  to  the 
deed,  the  Richardson  case  was  properly  in  equity.  What 
about  the  will?  Neither  of  the  judges  in  Richardson  held 
that  the  Federal  Court  had  jurisdiction  solely  because 
there  was  no  adequate  remedy  at  law.  Almost  the  entire 
opinion  in  Richardson  v.  Green  was  devoted  to  the  propo- 
sition that  some  form  of  action  inter  partes  to  attack  the 
will  would  lie  in  a  state  Court,  irrespective  of  the  par- 
ticular Court  designated  by  Oregon  law. 
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Fifth,  as  to  the  fact  that  the  will  had  not  yet  been 
proved  in  the  probate  court,  both  judges  gave  this  point 
careful  attention.  We  deny  categorically  that  either  judge 
held  that  the  attack  upon  the  validity  of  the  will  is  within 
the  m  personam  jurisdiction  of  the  state  Court  because 
the  \vill  had  not  been  probated.  The  decisions  were  di- 
rectly contrary.   This  subject  requires  further  analysis. 

Judge  Knowles  started  his  discussion  with  this  state- 
ment: 

There  is  another  question  of  more  moment  and  diffi- 
culty presented  in  the  fact  that  at  the  time  the  bill 
was  filed  in  this  action  the  wdll  had  not  been  pro- 
bated (61  Fed.  429). 

After  his  discussion  of  the  subject  of  adequacy  of  the 

legal  remedy,  he  says: 

But  let  it  be  conceded  that  as  a  rule  of  law  the 
relief  asked  in  this  bill  could  not  he  granted  until 
the  will  was  probated,  that  no  rights  in  relation  to  it 
capable  of  being  contested  between  the  parties  could 
arise,  then  how  stands  this  case?    (61  Fed.  431.) 

Judge  Knowles  went  on  to  show  that  the  will  had  been 
probated  in  Oregon  within  twenty-four  days  after  the 
bill  was  filed.  This  probate  had  been  alleged  in  defend- 
ants' plea  in  abatement  and  their  answer.  He  upheld 
the  complaint  and  his  jurisdiction  on  two  grounds.  One 
was  that  the  bill  could  then  have  been  amended  to  allege 
the  probate  of  the  will,  ''although  it  was  a  fact  that  oc- 
curred after  the  suit  was  filed  and  'a  condition  of  bringing' 
the  suit."  (61  Fed.  431.)  Thus  it  was  clearly  held  that 
the  attack  must  be  made  after  probate  and  not  before 
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probate.  Judge  Knowles  held  that  the  plea  and  the  answer 
cured  the  insufficiency  of  the  hill. 

Judge  McKenna  also  referred  to  the  fact  that  the  will 
had  not  been  probated.  He  said,  "This  probate  had  not 
been  made  when  the  suit  at  bar  was  brought.  It  therefore 
follows  that  no  cause  of  action  existed  to  cancel  the  will." 
(61  Fed.  436.)  (Thus  also  holding,  as  had  Judge  Knowles, 
that  probate  of  the  will  was  essential.)  Judge  McKenna 
then  said  that  the  answer  alleged  the  probate  of  the 
will.  "The  answer,  however,"  he  held,  "brought  into  the 
pleadings  the  necessary  condition  of  the  maintenance  of 
the  suit,  and  on  this  fact,  with  the  others  proved,  I  think 
it  was  competent  to  the  court  to  give  relief.  It  was  suf- 
ficient if  the  court  had  jurisdiction  at  the  time  the  decree 
was  entered."    (61  Fed.  436.) 

Surely  it  must  be  clear  that  both  judges  decided  the 
case  upon  the  theory  that  there  must  be  a  probated  will 
to  establish  the  jurisdiction  of  the  Court.  How,  then,  was 
it  possible  for  the  District  Judge  in  our  case  to  say  that 
Richardson  involved  an  "unprobated  will";  that  the  at- 
tack in  Richardson  v.  Green  (was)  "upon  the  validity 
of  the  will,  as  yet  unproved".  The  foregoing  disposes 
not  only  ,of  the  fifth  distinction,  but  also  the  sixth  dis- 
tinction. This  is  based  upon  the  theory  that  the  Court's 
decision  was  "dictum". 

At  the  risk  of  prolixity,  may  we  suggest  that  there  is 
no  possible  basis  for  the  District  Judge's  statement  that 
"the  holding  (in  Richardson)  may  not  correctly  be  ex- 
tended to  include  the  dictum  as  to  actions  to  set  aside 
wills  'after  the  probating  of  the  same  in  Oregon'!"  (R. 
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46.)  Had  there  been  a  dictum,  it  would  have  been  a 
statement  that  there  was  no  jurisdiction  before  probate. 
The  decision  was  concerned  solely  with  a  contest  of  a  will 
after  probate. 

This  brings  us  to  the  seventh  alleged  distinction,  viz., 
that  the  Act  of  1893  "has  since  been  interpreted  by  the 
Oregon  courts  as  conferring  exclusive  jurisdiction  over 
such  will  contests  upon  the  probate  courts  as  such." 
(R.  47.)  In  the  first  place,  as  we  have  already  demon- 
strated, the  Act  of  1893  did  not  change  the  law  applicable 
to  the  prosecution  of  will  contests,  except  that  it  provided 
for  a  statute  of  limitations.  We  have  shown  that  if  the 
Act  of  1893  enacted  any  new  law,  other  than  provisions 
for  the  production  of  wills  and  creating  a  statute  of 
limitations,  any  such  other  part  ,of  the  Act  would  have 
been  unconstitutional  and  void.  We  have  established  that 
the  1893  statute  did  not  confer  any  jurisdiction  upon 
Probate  Courts,  because  the  Probate  Courts  were  always 
the  Courts  which  had  jurisdiction  of  will  contests.  The 
fact  that  jurisdiction  is  in  the  Probate  Court  is  of  no 
consequence.  All  of  the  decisions  of  Courts  of  last  resort 
hold  that  it  makes  no  difference  whether  the  Court  is 
one  of  general  jurisdiction  or  a  Probate  Court.  The  form 
,of  the   action  is   the  touchstone   of  federal  jurisdiction. 

Finally,  as  we  have  already  mentioned,  the  citation  of 
Florey  v.  Meeker,  supra,  is  erroneous.  It  is  cited  by  the 
District  Judge  to  a  point  which  it  did  not  touch  upon. 
The  District  Court  cited  Florey  as  holding  that  the  Act 
of  1893  has  been  interpreted  ''as  confining  exclusive  juris- 
diction over  such  will  contests  upon  the  probate  courts 
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as  such,  .  .  .  and  not  upon  the  Oregon  courts  of  general 
equitable  jurisdiction,  ..."  The  only  thing  in  Florey 
which  has  even  a  shadow  of  relevancy  is  its  holding  that 
if  a  party  wishes  to  attack  a  will,  he  must  do  so  in  the 
Probate  Court.  We  have  said  this  repeatedly.  Florey 
does  not  say  that  the  Act  of  1893  conferred  such  juris- 
diction. 

It  is  respectfully  submitted  that  Richardson  v.  Green 
is  not  distinguishable.  It  is  still  the  law  in  this  Circuit 
and  should  be  followed.  It  accords  with  all  of  the  appli- 
cable decisions  of  the  United  States  Supreme  Court  and 
of  the  Courts  of  Appeals  in  other  circuits.  Richardson 
was  approved  by  this  Court  in  Carrau  v.  O'Calligan. 
No  good  reason  for  overruling  Richardson  has  ever  been 
advanced. 


VIII.    CONCLUSION. 

It  is  respectfully  submitted  that  the  District  Court 
manifestly  had  jurisdiction  of  the  first  three  claims  and 
the  sixth  claim  for  relief  of  the  amended  complaint.  This 
being  so,  the  District  Court  committed  error  when  it 
dismissed  the  entire  action  because  of  its  erroneous  opin- 
ion that  it  had  no  jurisdiction  over  the  fourth  and  fifth 
claims  for  relief.  Actually,  the  court  had  such  jurisdiction. 
It  should  have  asserted  its  jurisdiction,  because  it  was 
bound  by  the  decision  in  Richardson  v.  Green  as  followed 
in  Carrau  v.  O'Calligan,  and  by  the  Oregon  cases  as 
construed  in  Richardson  v.  Green.  It  is  respectfully  sub- 
mitted that  the  judgment  should  be  reversed  with  direc- 
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tions  to  the  District  Judge  to  deny  the  motion  to  dismiss 
in  toto. 

Dated,  March  4,  1959. 

Respectfully  submitted, 

Livingston  &  Boeregakd, 
Lawrence  Livingston, 
Jack,  Goodwin  &  Santos, 
Glenn  R.  Jack, 
RiCARDO  J.  Hecht, 
John  E.  Walker, 

Attorneys  for  Appellant. 
Isabella  H.  Grant, 
Of  Counsel. 
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Oregon  Kevised  Statutes  Kelating  to  Wills  and  the  Pro- 
bate and  Contest  Ttherof. 

Chapter  114— Wills 

114.010 — Term  ''will"  includes  codicil.  The  term  "will," 
as  used  in  this  chapter  incudes  all  codicils. 

114.020 — Who  may  make  wills;  limitations.  Every  per- 
son of  21  years  of  age  and  upward,  or  who  has  attained 
the  age  of  majority  as  provided  in  ORS  109.520,  of  sound 
mind,  may,  by  will,  devise  and  bequeath  all  his  or  her 
estate,  real  and  personal,  saving  to  the  widow,  if  any,  her 
dower,  and  to  the  widower,  if  any,  his  curtesy. 

114.030 — Will  to  he  in  writing;  execution;  attestation. 
Every  will  shall  be  in  writing,  signed  by  the  testator,  or 
by  some  other  person  under  his  direction,  in  his  presence, 
and  shall  be  attested  by  two  or  more  competent  witnesses, 
subscribing  their  names  to  the  will,  in  the  presence  of  the 
testator. 

114.040 — Person  signing  testator's  name  to  sign  his  own 
name  as  witness.  Any  person  who  signs  the  testator's 
name  to  any  will  by  his  direction  shall  subscribe  his  own 
name  as  a  witness  to  such  will,  and  state  that  he  sub- 
scribed the  testator's  name  at  his  request. 

114.050 — Refers  to  will  of  mariner  or  soldier. 

114.060 — Refers  to  nonresident's  will. 

114.070 — Refers  to  devise  or  bequest  to  trustee  of  exist- 
ing trust. 

114.110-114.150 — Refer  to  revocation  of  wills. 
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114.210-114.270— Contain  rules  of  construction. 

114.310-114.370 — Eefer  to  witnesses  as  beneficiaries. 

114.410-114.440— Refer  to  deposit  of  wills  with  the 
County  Clerk  before  death  and  opening  after  death. 

Chapter  115 — Initiation  of  Probate  or  Administration 

115.010 — Pleadings  and  mode  of  procedure.  No  particu- 
lar pleadings  or  forms  thereof  are  required  in  the  exer- 
cise of  jurisdiction  of  probate  courts,  and  the  mode  of 
procedure  in  the  exercise  of  such  jurisdiction  is  in  the 
nature  of  a  suit  in  equity  as  distinguished  from  an  action 
at  law,  except  as  otherwise  provided  by  statute.  The  pro- 
ceedings must  be  in  writing  and  upon  the  petition  of  a 
party  in  interest  or  the  order  of  the  court.  All  petitions, 
reports  and  accounts  shall  be  verified  by  the  person  or  at 
least  one  of  the  persons  making  the  same.  The  court 
exercises  its  powers  by  means  of: 

(1)  A  citation  to  a  party. 

(2)  A  verified  petition  of  a  party  in  interest. 

(3)  A  subpena  to  a  witness. 

(4)  Orders  and  decrees. 

(5)  An  execution  or  warrant  to  enforce  its  orders  and 
decrees. 

115.020 — Contents  of  petition  to  prove  will  or  to  ap- 
point executor  or  administrator.  A  petition  to  prove  a 
will  or  for  the  appointment  of  an  executor  or  administra- 
tor shall  set  forth  the  facts  necessary  to  give  the  court 
jurisdiction  and  also  state  whether  the  deceased  left  a 
will  or  not  and  the  names,  age  and  residence,  so  far  as 
known,  of  his  heirs. 
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115.110 — Custodian  of  will  must  deliver  to  proper  court; 
liability.  Every  custodian  of  a  will,  within  30  days  after 
receipt  of  information  that  the  maker  thereof  is  dead, 
must  deliver  the  same  to  the  court  having  jurisdiction  of 
the  estate  or  to  the  executor  named  therein.  Any  such 
custodian  who  fails  or  neglects  to  do  so  is  responsible 
for  any  damages  sustained  by  any  person  injured 
thereby. 

115.120 — Persons  entitled  to  petition  for  proof  of  a  will. 
Any  executor,  devisee  or  legatee  named  in  any  will,  or 
any  other  person  interested  in  the  estate,  may,  at  any 
time  after  the  death  of  the  testator,  petition  the  court 
having  jurisdiction  to  have  the  will  proved,  whether  the 
same  is  in  his  possession  or  not,  or  is  lost  or  destroyed 
or  beyond  the  jurisdiction  of  the  state  or  is  a  nuncupative 
will. 

115.130 — Order  for  production  of  will.  If  it  is  alleged  in 
any  petition  that  any  will  is  in  possession  of  a  third 
person  and  the  court  is  satisfied  that  the  allegation  is 
correct,  an  order  must  be  issued  and  served  upon  the 
person  having  possession  of  the  will,  requiring  him  to 
produce  it  at  a  time  and  place  named  in  the  order. 

115.140 — County  in  which  proof  of  will  shall  he  taken. 
Proof  of  a  will  shall  be  taken  by  the  probate  court  of  a 
county  as  follows: 

(1)  When  the  testator,  at  or  immediately  before  his 
death,  was  an  inhabitant  of  the  county,  irrespective  of 
the  place  he  may  have  died. 

(2)  When  the  testator,  not  being  an  inhabitant  of  this 
state,  died  in  the  county,  leaving  assets  therein. 
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(3)  When  the  testator,  not  being  an  inhabitant  of  this 
state,  died  out  of  the  state,  leaving  assets  in  the  county. 

(4)  When  the  testator,  not  being  an  inhabitant  of 
this  state,  died  out  of  the  state,  not  leaving  assets  therein, 
but  where  assets  thereafter  come  into  the  county. 

(5)  When  real  property,  owned  by  the  testator  at  the 
time  of  his  death  is  situate  in  the  county,  and  no  other 
probate  court  has  gained  jurisdiction  under  any  of  the 
preceding  subsections  of  this  section. 

115.150 — Refers  to  probate  and  proof  of  nuncupative 
wills. 

115.160 — Refers  to  establishment  of  foreign  will. 

115.170^ — Testimony  of  attesting  witnesses;  affidavits; 
depositions.  (1)  Upon  the  hearing  of  a  petition  for  the 
probate  of  a  will  ex  parte  and  before  contest  is  filed,  an 
affidavit  of  an  attesting  witness  may  be  used  in  lieu  of 
the  personal  presence  of  the  witness  testifying  in  open 
court.  If  an  attesting  witness  is  outside  the  reach  of  a 
subpena  of  the  court  having  jurisdiction  of  the  probate 
of  the  will  such  witness  may  give  evidence  of  the  execu- 
tion of  the  will  by  attaching  to  his  affidavit  a  photographic 
or  photostatic  copy  of  the  will,  and  may  identify  the  sig- 
nature of  the  testator  and  witnesses  to  the  will  by  the 
use  of  the  photographic  or  photostatic  copy.  The  affidavit 
so  made  shall  be  received  in  court  and  have  the  same 
force  and  effect  as  to  the  matters  contained  therein  as 
if  such  testimony  were  given  in  open  court. 

(2)  However,  upon  motion  of  any  person  interested  in 
the  estate  within  30  days  after  the  order  admitting  the 
will  to  probate  is  made,  or  upon  the  discretion  of  the 


court  within  that  time,  the  court  may  require  that  the 
witness  making  the  affidavit  be  produced  before  the  court 
for  further  examination,  or  if  the  witness  is  outside  the 
reach  of  a  subpena,  the  court  may  prescribe  that  the 
deposition  of  such  witness  may  be  taken,  and  after  the 
order  is  obtained  the  deposition  may  then  be  taken,  after 
notice  to  the  proponent  or  his  attorney,  in  the  manner 
provided  in  this  state  for  the  taking  of  depositions. 

(3)  However,  in  case  of  contest  of  a  will  or  the  pro- 
bate thereof  in  solemn  form,  the  proof  of  any  or  all  ma- 
terial or  relevant  facts  shall  not  be  made  by  affidavit, 
but  in  the  same  manner  as  such  questions  of  fact  are 
proved  ia  a  suit  in  equity. 

115.180 — Contest  of  will.  (1)  When  a  will  has  been 
admitted  to  probate,  any  person  interested  may,  at  any 
time  within  six  months  after  the  date  of  the  entry  in  the 
court  journal  of  the  order  of  court  admitting  such  will 
to  probate,  contest  the  same  or  the  validity  of  such  will; 
but,  if  a  person  entitled  to  contest  the  probate  of  a  will 
or  the  validity  thereof  is  laboring  under  any  legal  dis- 
ability, the  time  in  which  he  may  institute  such  contest 
shall  be  extended  six  months  from  and  after  the  removal 
of  such  disability. 

(2)  Any  will  made  pursuant  to  OES  114.060  may  be 
contested  and  annulled  within  the  same  time  and  in  the 
same  manner  as  wills  executed  and  proven  in  this  state. 

115.190 — Letters  testamentary ;  administrator  with  the 
will  annexed.  (1)  When  a  will  is  proven,  letters  testa- 
mentary shall  be  issued  to  the  persons  therein  named  as 
executors,  or  coexecutors  or  to  such  of  them  as  give  no- 
tice of  their  acceptance  of  the  trust  and  are  qualified.   If 


all  the  persons  therein  named  decline  to  accept,  or  are 
disqualified,  letters  of  administration  with  the  will  an- 
nexed shall  be  issued  to  the  person  to  whom  the  adminis- 
tration would  have  been  granted  if  there  had  been  no 
will. 

(2)  Where  a  bank  or  trust  company  is  named  in  a 
will  as  executor  or  coexecutor,  and  such  company  is  con- 
verted as  provided  by  law,  or  is  consolidated  with  an- 
other bank  or  trust  company  or  sells  its  trust  and 
fiduciary  business  or  its  trust  department  to  another  bank 
or  trust  company,  pursuant  to  any  law  permitting  such 
conversion,  consolidation  or  sale,  letters  of  administra- 
tion with  the  will  annexed  shall  be  issued  to  such  con- 
verted, consolidated  or  purchasing  company  if  it  is 
otherwise  qualified. 

115.200-115.210 — Refer  to  issuance  of  letters  of  admin- 
istration where  will  declared  inoperative  and  form  of 
Letters  Testamentary. 

115.310-115.350 — Refer  to  initiating  adminstration  and 
appointment  of  special  administrators  and  form  of  Letters 
of  Administration. 

115.410-115.520 — Refer  to  qualification  and  duties  of 
executors  and  administrators. 

115.990— Refers  to  penalties. 
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Appeal  from  the  United  States  District  Court 
for  the  District  of  Oregon 


STATEMENT  OF  THE  CASE 

(See  footnote  below) 

1.   The  Record 

This  action  was  commenced  on  August  22,    1956,   by 
filing  the  original  complaint  (R.  6-20)  .  In  form,  the  com- 


Note: 

As  used  in  this  brief,  unless  otherwise  indicated, 

"Original  complaint"  means  the  complaint  filed  August  3,  1956  (R.  6-20) 

as  amended  August  22,  1956  (R.  21-23). 
"Amended  complaint"  means  the  First  Amended  Complaint  filed  January 

2,  1958  (R.  55-75).  „   ^       ^    ^ 

"Will"  means  the  original  will  dated  January  7,  1948  (R.  75-84)  and  the 

four  codicils  thereto  (R.  84-98). 
"App."  means  an  appendix  to  this  brief. 
"Op.  Br."  refers  to  the  Opening  Brief  of  Appellants. 
Italics  in  quoted  matter  are  ours  unless  otherwise  indicated. 


plaint  stated  only  a  single  claim.  Rule  10(f).  It  alleged 
grounds  for  contesting  parts  (but  not  all)  of  the  will  of 
Maria  C.  Jackson  on  charges  that  those  parts  were  not 
actually  her  will  but  were  fraudulently  drawn  to  reflect 
the  purposes  and  desires  of  her  son,  Philip,  and  her  legal 
advisers  "and  not  her  own"    (R.  13;  16). 

The  original  complaint  also  alleged,  as  part  of  the  charges 
of  fraud,  that  Mrs.  Jackson's  advisers  induced  her  to  set 
up  an  invalid  trust  from  which  they  might  benefit  (R.  17) , 
and  that  they  had  failed  to  reveal  the  existence  of  a  new 
will  or  codicil  with  provisions  more  favorable  to  appellant 
than  those  in  the  will   (R.  17-18)  . 

Admittedly  relying  on  Richardson  v.  Green,  61  Fed  423, 
as  authority  for  Federal  jurisdiction  over  Oregon  will  con- 
tests (Op.  Br.  26) ,  appellant  filed  his  original  complaint 
to  institute  such  a  contest. 

On  motion  of  appellees  (R.  24) ,  the  action  was  dismissed 
by  District  Judge  Mathis  for  want  of  Federal  jurisdiction 
over  the  contest,  but  without  prejudice  (R.  112-113) .  The 
reasons  for  the  dismissal  were  stated  by  Judge  Mathis  in 
a  Memorandum  of  Decision  dated  June  26,  1957  (R.  24-54) . 
In  this  Memorandum  Judge  Mathis  observed  that  the  origi- 
nal complaint  asserted  at  least  four  separate  claims  or  causes 
of  action,  although  not  separately  stated  (R.  27) .  It  will 
be  noted  that  the  presence  of  multiple  claims  in  the  com- 
plaint was  first  recognized  by  appellant  some  time  after 
it  had  been  pointed  out  by  Judge  Mathis. 

On  January  2,  1958,  appellant  filed  a  First  Amended 
Complaint  with  substantially  the  same  allegations  as  those 
in  the  original  complaint,  but  rearranged  and  divided  into 
six  separate  claims    (R.  55-75) .  Appellees  renewed  their 


motion  to  dismiss  and  it  was  granted  (R.  112-113).  No 
further  memorandum  of  this  ruling  was  filed  by  Judge 
Mathis.  However,  the  order  of  dismissal  recited  that  "the 
first  amended  complaint  presents  in  substance  nothing  more 
than  a  rearrangement  of  the  claims  asserted  in  the  original 
complaint,"  and  that  "the  motion  to  dismiss  should  be 
granted  upon  the  grounds  and  for  the  reasons  stated  upon 
dismissal  of  the  original  complaint"  (R.  112-113).  The 
case  is  here  on  appeal  from  a  judgment  of  dismissal  entered 
pursuant  to  that  order   (R.  114-115). 

2.   The  Facts 

Appellant's  version  of  the  facts  was  set  out  in  his  two 
complaints  and  repeated,  with  some  amplification,  in  his 
Opening  Brief.  We  are  assuming  that  the  allegations  of 
his  amended  complaint,  in  so  far  as  they  directly  state  ulti- 
mate facts  rather  than  conclusions  and  argument,  are  to  be 
taken  as  true  for  the  purposes  of  this  appeal.  If  the  other 
or  evidentiary  facts  stated  so  fully  in  appellant's  brief  have 
any  relevancy  on  the  jurisdictional  issue  presented  on  this 
appeal,  which  we  doubt,  then  they  should  be  considered, 
we  think,  in  the  light  of  the  following  additional  facts 
appearing  in  the  record: 

(a)  The  original  will  was  executed  by  Mrs.  Jackson  on 
January  7,  1948  (R.  84),  some  eight  years  prior  to  her 
death  on  February  3,  1956  (R.  6) .  During  all  of  that  time 
she  admittedly  v/as  "of  sound  and  disposing  mind  and 
memory"  (R.  8;  56) .  In  the  1948  will  she  left  the  bulk  of 
her  estate  in  trust  with  the  income  payable  to  Philip,  her 
only  living  son,  during  his  lifetime,  and  after  his  death  in 
trust  for  the  Jackson  Foundation  (R.  77-78) ,  which  is  de- 
scribed in  Article  VI  of  the  will  (R.  79-82) .  Aside  from 
Philip,  her  only  living  descendant  was  her  great-grandson, 


Peter,  the  appellant  here  (R.  8-9;  56).  In  the  1948  will 
Mrs.  Jackson  said  that  she  was  making  no  provision  for 
Peter  "because  I  know  that  he  has  been  amply  provided 
for  in  other  ways"  (R.  83)  .  The  truth  of  the  quoted  state- 
ment was  not  challenged  in  either  of  appellant's  complaints. 

(b)  The  charitable  trust  for  the  Jackson  Foundation, 
alleged  to  have  resulted  from  fraud  perpetrated  by  Philip 
on  his  mother,  is  substantially  the  same  as  one  created  by 
Philip  himself  in  his  own  will   (R.  103-106) . 

(c)  After  the  death  of  Philip,  Mrs.  Jackson,  by  the  third 
codicil  to  her  will  (R.  89) ,  added  $150,000  to  the  "ample" 
provision  previously  made  for  appellant  (R.  83) ,  and  this 
bequest  was  confirmed  by  the  fourth  and  last  codicil  (R. 
97-98) .  Appellant  accepts  this  bequest  in  his  favor  (Op. 
Br.  17-18)  ,  notwithstanding  his  assertion  that  there  was  a 
later  will  or  codicil  (R.  69-70)  which,  if  it  ever  existed, 
may  have  cancelled  or  reduced  the  $150,000  bequest, 

(d)  Appellant  did  not  allege  in  his  complaint,  and  does 
not  contend  in  his  brief  here,  that  Mrs.  Jackson  ever  in- 
tended to  give  appellant  what  he  now  seeks— substantially 
the  entire  estate  immediately  and  absolutely. 

3.   The  Claims 

From  the  jurisdictional  point  of  view,  we  think  the  most 
that  properly  can  be  contended  for  by  appellant  is  that  his 
complaint  contains  claims  of  two  classes:^ 

First,  those  which  assert  that  the  writings  purporting  to 
constitute  Mrs.  Jackson's  will  were  not  in  fact  her  will. 
This   class  would   include   the   charges   of  fraud    (fourth 


1.  This  classification  does  not  include  the  so-called  sixth  claim,  which  actually 
is  nothing  more  than  a  prayer  for  particular  relief  in  the  event  that  certain 
of  tl'ie  other  claims  should  be  established. 


claim) ,  undue  influence  (fifth  claim) ,  and  the  execution 
of  a  new  will  or  codicil  (third  claim)  -.  These  claims  will 
be  referred  to  collectively  in  this  brief  as  the  "will  contest". 

Second,  those  claims  which  challenge  the  validity  of  the 
will,  or  parts  of  it,  on  grounds  which  appear  on  the  face 
of  the  will  itself.  This  class  w^ould  include  the  charges  of 
indefiniteness  and  uncertainty  (first  claim)  and  violation 
of  public  policy  by  tax  avoidance  and  creation  of  a  perpe- 
tuity (second  claim)  .  These  claims  will  be  referred  to  in  this 
brief,  as  they  were  by  Judge  Mathis  (R.  50;  52) ,  as  "sub- 
sidiary claims". 

Until  there  has  been  a  final  determination  of  the  will 
contest  by  a  court  of  competent  jurisdiction,  the  subsidiary 
claims  will  remain  purely  hypothetical;  and  if  appellant 
should  ultimately  prevail  in  the  will  contest,  the  subsidiary 
claims  would  become  moot. 

Appellant  in  his  brief  here,  as  in  his  amended  complaint, 
has  shifted  the  emphasis  reflected  in  his  original  complaint, 
and  has  presented  the  hypothetical  or  moot  claims  first. 
We  shall  reverse  that  order  of  presentation  and  discuss  first 
the  basic  question  of  Federal  jurisdiction  over  the  will 
contest. 


2.  Appellant  indicated  that  Judge  Mathis,  in  his  Memorandum  of  Decision, 
held  that  his  court  had  jurisdiction  of  the  third  claim  (Op.  Br.  34-35).  We 
do  not  so  read  the  Memorandum  (R.  47;  52). 
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PART  I — THE  WILL  CONTEST 

As  indicated  above,  appellant  attacks  only  a  part  (Article 
VI)  of  the  will  and  accepts  the  remainder  (R.  71;  74-75; 
Op.  Br.  17-18).  Assuming  that  this  can  be  done  in  this 
instance,  the  attack  on  Article  VI  on  the  grounds  asserted 
is  nonetheless  a  will  contest.  Allen's  Estate  (1925)  ,  116  Or 
467,  499;  241  Pac  996,  1006;  Kelley's  Estate  (1935),  150 
Or  598,  627;  46  P2d  84,  95. 

The  amended  complaint,  like  the  original,  set  out  a 
series  of  alleged  frauds  and  deceptions  on  the  part  of  Mrs. 
Jackson's  advisers  which,  it  is  asserted,  caused  her  to  include 
Article  VI  in  her  will,  and  concluded: 

"By  so  doing,  they  were  able  to  and  did  overcome  her 
volition  to  the  extent  that,  although  she  desired  to 
provide  for  plaintiff  as  aforesaid,  she,  nevertheless, 
executed  a  will  which  reflected  the  purposes  and  de- 
sires of  Philip  and  defendant  Davies  and  not  her  own" 
(R.  66) . 

Later,  in  the  amended  complaint,  there  are  additional  refer- 
ences to  alleged  fraud  and  undue  influence  whereby,  it  is 
alleged,  that  in  Article  VI 

"the  will  and  desires  of  defendant  Davies  after  Philip's 
death  were  substituted  for  the  will  and  desires  of  Mrs. 
Jackson"   (R.  72) . 

These,  in  short,  are  plain  allegations  that  Article  VI  was 
not  the  will  of  Mrs.  Jackson.  Consequently,  this  entire  case 
involves  only  certain  provisions  which  appellant  claims 
never  were  any  part  of  Mrs.  Jackson's  will. 

The  above  quoted  excerpts  from  the  amended  complaint, 
together  with  preceding  allegations,  show  the  grounds  on 
which  appellant  claims  that  Article  VI  was  not  the  will  of 


Mrs.  Jackson.  An  attack  on  that  Article  based  upon  the 
grounds  so  indicated,  is  clearly  a  will  contest  in  the  legal 
sense  as  well  as  in  common  parlance.  Fraud  and  undue 
influence  are  among  the  most  common  grounds  for  will 
contests  in  Oregon,  and  were  involved  in  most  of  the  will 
contests  decided  by  the  Supreme  Court  of  Oregon,  as  shown 
by  Appendix  D  to  this  brief.  We  contend  that  such  attacks 
remain  will  contests  no  matter  how  they  may  be  designated 
by  the  pleader,  or  how  they  may  be  commingled  with  other 
causes  of  action. 

In  our  treatment  of  the  jurisdictional  issue,  we  shall  first 

discuss  the  rules  which  determine  Federal  jurisdiction  in 

probate  matters  (subject  A  below) ,  and  then  take  up  their 

application  here  in  view  of  the  Oregon  probate  system 

(subject  B  below)  . 

A — Federal  Jurisdiction  in  Probate  Matters 

1.  Federal  Courts  do  not  have  jurisdiction  of  will  contests 
arising  in  states  wherein  such  contests  are  proceedings 
in  rem  triable  only  in  the  probate  courts  as  a  part  of  the 
probate  of  the  will. 

The  historical  background  for  this  rule  is  summarized 
lucidly  in  Judge  Mathis'  Memorandum  of  Decision  (R. 
24-25)  .  Specific  applications  of  the  rule  are  illustrated  in 
the  cases  cited  in  the  Memorandum.  There  are  many  addi- 
tional cases  to  the  same  effect;  but  we  think  those  discussed 
below,  covering  a  span  of  over  a  century,  are  sufficient  to 
indicate  how  firmly  the  rule  has  been  established. 

Gaines  v.  Chew  (1844)  ,  2  How  619  (cited  often  by  appel- 
lant, Op.  Br.  22,  31,  32,  36,  45,  46,  58,  60,  63),  arose  in 
Louisiana  where  the  civil  law  prevails.  It  was  a  suit  insti- 
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tuted  in  the  Federal  Court  by  Myra  Gaines,  as  sole  heir 
at  law  of  Daniel  Clark,  to  set  aside  proceedings  for  the 
probate  of  a  will  executed  by  Clark  in  1811  on  the  ground 
that  the  1811  will  had  been  revoked  by  a  later  will  executed 
by  Clark  in  1813  but  fraudulently  suppressed  or  destroyed 
by  the  defendants,  who  were  named  as  executors  of  the  1811 
will.  The  suit  was  instituted  long  after  the  probate  proceed- 
ing had  been  closed  and  "the  property  of  the  decedent,  both 
real  and  personal,  had  passed  into  the  hands  of  purchasers" 
(2  How  649)  .  The  Supreme  Court  held  that  the  Federal 
Court  was  without  jurisdiction  to  set  aside  the  probate  of 
the  1811  will.  (For  further  proceedings  involving  the  Clark 
wills,  see  Gaines  v.  Fuentes,  92  US  10,  discussed  below.) 

Broderick's  Will  (1874)  ,  88  US  503,  arose  in  California. 
It  was  a  suit  in  equity  to  obtain  relief  much  like  that  sought 
here— a  decree  declaring  the  will  to  be  a  forgery,  setting  aside 
the  probate  thereof,  and  charging  as  trustees  those  then  in 
possession  of  the  property  of  the  estate.  Following  are 
excerpts  from  the  opinion: 

"As  to  the  first  point,  it  is  undoubtedly  the  general 
rule,  established  both  in  England  and  this  country, 
that  a  court  of  equity  will  not  entertain  jurisdiction 
of  a  bill  to  set  aside  a  will  or  the  probate  thereof." 
(p.  509) 

"The  courts  invested  with  this  jurisdiction  should  have 
ample  powers  both  of  process  and  investigation,  and 
sufficient  opportunity  should  be  given  to  check  and 
revise  proceedings  tainted  with  mistake,  fraud,  or 
illegality.  These  objects  are  generally  accomplished  by 
the  constitution  and  powers  which  are  given  to  the 
probate  courts,  and  the  modes  provided  for  reviewing 
their  proceedings.  And  one  of  the  principal  reasons 
assigned  by  the  equity  courts  for  not  entertaining  bills 
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on  questions  of  probate  is,  that  the  probate  courts 
themselves  have  all  the  powers  and  machinery  neces- 
sary to  give  full  and  adequate  relief."    (pp.  509-510) 

"There  is  nothing  in  the  jurisdiction  of  the  probate 
courts  of  California  which  distinguishes  them  in  respect 
of  the  questions  under  consideration  from  other  pro- 
bate courts.  They  are  invested  with  the  jurisdiction  of 
probate  of  wills  and  letters  of  administration,  and  all 
cognate  matters  usually  incident  to  that  branch  of 
judicature."   (p.  515) 

Ellis  V.  Davis  (1883)  ,  109  US  485,  which  arose  in  Louisi- 
ana, involved  the  will  of  Sarah  Ann  Dorsey  which  had  been 
admitted  to  probate  by  the  state  court  having  jurisdiction 
of  probate  matters.  The  suit  was  brought  by  next  of  kin 
in  the  Federal  Court  "to  set  aside  the  will  as  made  under 
undue  influence"  (p.  486)  ,  to  recover  possession  of  certain 
lands,  to  obtain  an  accounting  of  rents  and  profits,  and  to 
cancel  a  deed  made  by  the  decedent  during  her  lifetime. 
The  suit  was  dismissed  on  demurrer  by  the  lower  court 
and  its  decree  was  affirmed  by  the  Supreme  Court.  With 
respect  to  the  will  contest,  the  court  said: 

"It  is  contended,  however,  for  the  appellants  that 
the  bill  ought  to  have  been  maintained,  for  the  purpose 
of  decreeing  the  invalidity  of  the  will  of  Mrs.  Dorsey 
and  annulling  the  probate,  so  far  at  least  as  it  gave 
effect  to  the  will  as  a  muniment  of  title. 

"It  is  well  settled  that  no  such  jurisdiction  belongs 
to  the  circuit  courts  of  the  United  States,  as  courts  of 
equity;  for  courts  of  equity,  as  such,  by  virtue  of  their 
general  authority  to  enforce  equitable  rights  and  reme- 
dies, do  not  administer  relief  in  such  cases.  The  ques- 
tion in  this  aspect  was  thoroughly  considered  and 
finally  settled  by  the  decision  of  this  court  in  the  case 
of  Broderick's  Will,  21  Wall.  503."  (p.  494) 
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"In  Payne  v.  Hook,  7  Wall.  425,  it  was  decided  that 
the  jurisdiction  of  the  circuit  court  of  the  United 
States,  in  a  case  for  equitable  relief,  was  not  excluded 
because,  by  the  laws  of  the  State,  the  matter  was  within 
the  exclusive  jurisdiction  of  its  probate  courts;  but, 
as  in  all  other  cases  of  conflict  between  jurisdictions 
of  independent  and  concurrent  authority,  that  which 
has  first  acquired  possession  of  the  res,  which  is  the 
subject  of  the  litigation,  is  entitled  to  administer  it."  (p. 
498)  .  This  case  is  discussed  further  below  (post.  .  .  .) . 

Farrell  v.  O'Brien  (1905)  ,  199  US  89,  50  L  Ed  101,  25 
S  Ct  727,  arose  in  the  State  of  Washington.  It  was  a  suit 
to  set  aside  a  nuncupative  will  theretofore  admitted  to 
probate  in  the  state  court.  The  Supreme  Court  reviewed 
its  prior  decisions,  including  several  cited  by  appellant  in 
the  present  case,  and  stated  the  jurisdictional  question  as 
follows: 

"The  question,  therefore,  reduces  itself  to  a  narrow 
compass,  that  is,  what  remedies  do  the  laws  of  Wash- 
ington create  for  the  purpose  of  the  probate  of  wills 
and  the  revocation  of  a  probate,  and  are  those  remedies 
exclusively  probate  in  their  character  or  necessarily 
merely  ancillary  thereto,  or  do  they  confer  upon  the 
state  courts  general  legal  or  equitable  authority  on  the 
subject  merely  because  of  the  existence  of  a  contro- 
versy? That  is  to  say,  is  a  will  contest  under  the  laws 
of  Washington  an  ordinary  action  or  suit  between 
parties  or  a  special  probate  proceeding  directly  an- 
cillary to  or  concerning  the  probate  of  the  will?"  (pp. 
111-112) 

The  court  then  analyzed  the  Washington  probate  code, 
and  observed: 

"We  are  of  the  opinion  that  the  sections  in  question 
authorize  a  proceeding  for  contest  only  before  the  court 
which  has  admitted  the  will  to  probate  or  rejected  the 
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application  made  for  probate,  and  that  the  authority 
thus  conferred  concerning  the  contest  is  an  essential 
part  of  the  probate  procedure  created  by  the  laws  of 
Washington,  and  does  not,  therefore,  cause  a  con- 
test, when  filed,  to  become  an  ordinary  suit  between 
parties."   (p.  114) 

The  opinion  on  the  jurisdictional  question  concluded 
as  follows: 

"It  follows  that  as  the  Circuit  Court  of  the  United 
States  had  no  jurisdiction  to  admit  a  will  to  probate, 
or  to  entertain  a  pure  probate  proceeding,  and  as  the 
remedy  afforded  by  the  laws  of  Washington  to  secure 
the  probate  or  the  revocation  of  the  probate  of  a  will 
were  proceedings  of  a  purely  probate  character,  and  not 
an  action  or  suit  i?iter  partes,  the  Circuit  Court  of 
Appeals  correctly  decided  that  the  Circuit  Court,  al- 
though there  was  diversity  of  citizenship,  was  without 
jurisdiction  of  the  cause  so  far  as  the  bill  sought  a 
declaration  of  the  non-existence  of  a  will  and  the  con- 
sequent nullity  of  the  probate."    (p.  116) 

Sutton  V.  English  (1918) ,  246  US  199,  62  L  Ed  664,  38 
S  Ct  254,  arose  in  Texas.  The  heirs  brought  suit  to  annul 
a  will  and  partition  the  decedent's  property.  Upon  analysis 
of  the  local  statutes  the  Supreme  Court  concluded  that  in 
Texas  such  a  proceeding  was  merely  supplemental  to  the 
probate  proceedings  and  cognizable  only  by  the  probate 
court,  and  hence  that  the  controversy  was  not  within  the 
jurisdiction  of  the  courts  of  the  United  States.  The  applic- 
able rules  were  summarized  as  follows: 

"By  a  series  of  decisions  in  this  court  it  has  been 
established  that  since  it  does  not  pertain  to  the  general 
jurisdiction  of  a  court  of  equity  to  set  aside  a  will  or 
the  probate  thereof,  or  to  administer  upon  the  estates 
of  decedents  in  rem,  matters  of  this  character  are  not 
within  the  ordinary  equity  jurisdiction  of  the  federal 
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courts;  that  as  the  authority  to  make  wills  is  derived 
from  the  States,  and  the  requirement  of  probate  is  but 
a  regulation  to  make  a  will  effective,  matters  of  strict 
probate  are  not  within  the  jurisdiction  of  courts  of 
the  United  States;  that  where  a  State,  by  statute  or 
custom,  gives  to  parties  interested  the  right  to  bring 
an  action  or  suit  ifiter  partes  either  at  law  or  in  equity, 
to  annul  a  will  or  to  set  aside  the  probate,  the  courts 
of  the  United  States,  w^here  diversity  of  citizenship  and 
a  sufficient  amount  in  controversy  appear,  can  enforce 
the  same  remedy,  but  that  this  relates  only  to  indepen- 
dent suits,  and  not  to  procedure  merely  incidental  or 
ancillary  to  the  probate;  and  further,  that  questions 
relating  to  the  interests  of  heirs,  devisees,  or  legatees, 
or  trusts  affecting  such  interests,  which  may  be  deter- 
mined without  interfering  with  probate  or  assuming 
general  administration,  are  within  the  jurisdiction  of 
the  federal  courts  where  diversity  of  citizenship  exists 
and  the  requisite  amount  is  in  controversy.  Broderick's 
Will  21  Wall.  503,  509,  512;  Ellis  v.  Davis,  109  U.S. 
485,  494,  et  seq.;  Farrell  v.  O'Brien,  199  U.S.  89,  110; 
Waterman  v.  Canal- Louisiana  Bank  Co.,  215  U.S.  33, 
43."  (246  U.S.  at  205) 

The  most  recent  decision  of  the  Supreme  Court,  so  far 
as  we  can  determine,  is  Wilson  v.  Simler  (1955)  ,  350  US 
892,  100  L  Ed  98,  76  S  Ct  153,  reh.  den.  350  US  943.  Since 
the  case  was  disposed  of  by  a  short  per  curiam  opinion,  it 
is  necessary  to  review  the  lower  court  decisions. 

Simler,  as  an  heir  at  law  of  Birdine  Fletcher,  deceased, 
brought  suit  in  the  United  States  District  Court  of  Okla- 
homa under  the  Federal  Declaratory  Judgments  Act,  to 
obtain  a  determination  of  the  validity  of  a  devise  in  the 
decedent's  will  to  Sisters  of  St.  Francis,  an  incorporated 
religious  organization,  on  the  ground  that  the  devise  vio- 
lated an  Oklahoma  statute  which  allegedly  prohibited  such 
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an  organization  from  holding  real  estate  outside  of  an  incor- 
porated city  or  town.  The  District  Court  held  (110  F  Sup 
761)  that  under  the  Oklahoma  law  the  devise,  in  any  event, 
would  not  be  void  but  only  voidable,  and  that  plaintiff 
had  no  standing  to  contest  its  validity,  and  therefore  dis- 
missed the  suit.  However,  the  District  Court  held  that 
"although  the  Will  in  question  is  now  being  probated  in 
the  state  court  doubtless  this  court  has  authority  to  construe 
the  provisions  of  the  Will",  citing  Ferguson  v.  Patterson, 
191  F2d  584   (110  F  Sup  762-3). 

On  appeal  the  Court  of  Appeals  reversed  and  held  the 
devise  to  be  invalid  (210  F2d  99).  It  concluded  that  the 
federal  courts  had  jurisdiction  because  the  same  court  in  a 
prior  decision  (Ferguson  v.  Patterson,  supra)  had  "reached 
the  conclusion  that  the  district  courts  in  Oklahoma  were 
vested  with  jurisdiction  to  entertain  an  original  proceeding 
to  determine  the  validity  of  a  provision  contained  in  a 
will,  and  that  therefore  a  United  States  court  in  that  state 
was  clothed  with  like  jurisdiction  in  an  action  of  that  kind, 
diversity  of  citizenship  with  the  requisite  sum  in  controversy 
being  present."  (210  F2d  102) 

The  Supreme  Court  granted  certiorari  and  disposed  of 
the  case  in  this  brief  memorandum  opinion,  quoted  in  full: 
''Per  Curiam:  The  petition  for  writ  of  certiorari  is 
granted.  The  judgments  of  the  Court  of  Appeals  are 
vacated  and  the  judgments  of  the  District  Court  rein- 
stated. Sutton  V.  English,  246  U.S.  199.  See  Markham 
V.  Allen,  326  U.S.  490,  494;  Pujahl  v.  Estate  of  Parks, 
299  U.S.  217,  256.  Mr.  Justice  Black  dissents."  (350 
U.S.  892-3) 

Express  reliance  on  the  cases  cited  in  the  per  curiam 
opinion  indicates  that  dismissal  of  the  case  was  not  ordered 
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on  the  ground  assigned  by  the  District  Court,  but  on  the 
want  of  jurisdiction  of  the  subject  matter. 

Richardson  v.  Green  (1894)  ,  61  Fed  423,  relied  upon  by 
appellant  in  instituting  this  suit  in  the  Federal  Court  (Op. 
Br.  26)  and  discussed  at  length  in  his  brief  (Op.  Br.  80-98) , 
recognized  the  general  rule  to  be  as  stated  in  proposition 
1  above  but  concluded  that  the  Richardson  case  came 
within  the  exception  stated  in  proposition  2  below.  This 
conclusion,  we  contend,  resulted  from  a  misunderstanding 
of  the  Oregon  probate  system  (post,  pp.  38-41) ,  and  not 
from  any  intentional  departure  from  the  basic  principles 
previously  established  in  the  Broderick  case. 

2.  Federal  Courts,  when  diversity  exists,  may  take  jurisdic- 
tion of  a  will  contest  arising  in  a  state  wherein  such  a 
contest  is  an  independent  plenary  suit  in  personam  and 
not  a  part  of  the  probate  proceeding. 

This  qualification  or  exception  to  the  general  rule  was 
pointed  out  in  Farrell  v.  O'Brien,  cited  above.  After  review- 
ing prior  decisions,  the  court  stated  these  two  general  rules: 
'Tirst.  That,  as  the  authority  to  make  wills  is  derived 
from  the  State  and  the  requirement  of  probate  is  but 
a  regulation  to  make  a  will  effective,  matters  of  pure 
probate,  in  the  strict  sense  of  the  v/ords,  are  not  within 
the  jurisdiction  of  courts  of  the  United  States. 

"Second.  That  where  a  state  law,  statutory  or  cus- 
tomary, gives  to  the  citizens  of  the  State,  in  an  action 
or  suit  inter  partes,  the  right  to  question  at  law  the 
probate  of  a  will  or  to  assail  probate  in  a  suit  in  equity 
the  courts  of  the  United  States  in  administering  the 
rights  of  citizens  of  other  States  or  aliens  will  enforce 
such  remedies."  (199  US  at  110) 
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The  exception  was  applied  in  Blacker  v.  Thatcher  (CCA, 
9th;  1944) ,  145  F2d  255,  heavily  relied  upon  by  the  appel- 
lant here.  (Op.  Br.  23,  25,  36,  37,  40,  42,  44,  63,  72.)  There 
this  court  recognized  that 

"in  states  where  the  probate  proceeding  is  purely  one 
in  rem  and  not  a  suit  inter  partes,  sustainable  in  a  court 
of  equity,  they  (courts  of  the  United  States)  can  not 
entertain  jurisdiction  over  a  bill  to  set  aside  the  probate 
of  a  will"  (p.  258) 

but  pointed  out  that  in  Montana,  where  the  will  was  pro- 
bated, "the  probate  of  an  estate  is  a  proceeding  in  a  court 
of  general  jurisdiction"  and  that  it  "embraces  proof  of 
heirship  and  the  contest  of  wills    *    *    *"   (p.  257) . 

3.  After  the  administration  of  an  estate  has  been  com- 
pleted in  the  probate  court  and  the  proceeding  has  been 
closed,  Federal  courts  have  jurisdiction  to  set  aside  the 
probate  decree  for  fraud  if  such  relief  could  be  obtained 
by  an  independent  plenary  suit  in  the  state  courts. 

Gaines  v.  Fuentes  (1875),  92  US  10,  involved  the  two 
Daniel  Clark  wills  referred  to  in  Gaines  v.  Chew  above.  In 
1855,  Myra  Gaines  petitioned  the  Louisiana  state  probate 
court  to  probate  the  1813  will,  and  the  petition  was  granted 
ex  parte.  Subsequently,  she  instituted  in  the  Federal  Court 
several  suits  to  recover  properties  formerly  owned  by  Clark 
to  which  she  succeeded  if  the  1813  will  were  valid.  To 
successfully  defend  such  suits,  the  defendants  would  have 
to  challenge  the  probate  of  the  1813  will,  which  they  under- 
took to  do  on  the  ground  that  the  testimony  on  which  the 
will  had  been  admitted  to  probate  was  insufficient  and 
false.  They  concluded,  however,  that  they  were  "unable 
to  contest  the  validity  of  the  alleged  will  so  long  as  the 
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decree  o£  probate  remains  unrecalled"  (p.  11).  They  there- 
fore instituted  the  present  action  in  a  Louisiana  state  court 
which  "is  invested  with  jurisdiction  over  the  estates  of 
deceased  persons"  (p.  10) .  Myra  Gaines  then  sought  to 
remove  the  action  to  the  Federal  Court  but  her  application 
for  removal  was  denied.  The  state  court  ultimately  entered 
a  decree  annulling  the  1813  will  and  revoking  its  probate. 
The  case  was  taken  to  the  Supreme  Court  on  a  writ  of 
error  to  review  the  order  denying  the  application  to  remove. 
The  Supreme  Court  reversed,  saying: 

"The  suit  in  the  parish  court  is  not  a  proceeding  to 
establish  a  will,  but  to  annul  it  as  a  muniment  of  title, 
and  to  limit  the  operation  of  the  decree  admitting  it 
to  probate.  It  is,  in  all  essential  particulars,  a  suit  for 
equitable  relief,— to  cancel  an  instrument  alleged  to 
be  void,  and  to  restrain  the  enforcement  of  a  decree 
alleged  to  have  been  obtained  upon  false  and  insuffi- 
cient testimony.  There  are  no  separate  equity  courts 
in  Louisiana,  and  suits  for  special  relief  of  the  nature 
here  sought  are  not  there  designated  suits  in  equity. 
But  they  are  none  the  less  essentially  such  suits;  and 
if  by  the  law  obtaining  in  the  State,  customary  or  statu- 
tory, they  can  be  maintained  in  a  State  court,  whatever 
designation  that  court  may  bear,  we  think  they  may  be 
maintained  by  original  process  in  a  Federal  court, 
where  the  parties  are,  on  the  one  side,  citizens  of 
Louisiana,  and,  on  the  other,  citizens  of  other  States." 
(pp.  20-21) 

"In  the  case  of  Broderick's  Will,  the  doctrine  is 
approved,  which  is  established  both  in  England  and 
in  this  country,  that  by  the  general  jurisdiction  of 
courts  of  equity,  independent  of  statutes,  a  bill  will 
not  lie  to  set  aside  a  will  or  its  probate;  and,  whatever 
the  cause  of  the  establishment  of  this  doctrine  origi- 
nally, there  is  ample  reason  for  its  maintenance  in 
this  country,  from  the  full  jurisdiction  over  the  subject 
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of  wills  vested  in  the  probate  courts,  and  the  revisory 
power  over  their  adjudications  in  the  appellate  courts. 
But  that  such  jurisdiction  may  be  vested  in  the  State 
courts  of  equity  by  statute  is  there  recognized,  and 
that,  when  so  vested,  the  Federal  courts,  sitting  in  the 
States  where  such  statutes  exist,  will  also  entertain  con- 
current jurisdiction  in  a  case  between  proper  parties." 
(p.  21) 

Ellis  V.  Davis  (1883),  109  US  485,  cited  and  quoted 
above,  also  involved  the  law  of  Louisiana.  It  quoted  from 
Gaines  v.  Fuentes,  supra,  and  added: 

"As  that  was  a  case  in  which  the  sole  question 
decided  was  the  right  of  the  defendant  to  remove  the 
cause  from  the  State  court  to  the  Circuit  Court  of  the 
United  States,  under  the  act  of  March  2d,  1876,  14 
Stat.  558,  it  was  assumed,  and  not  decided,  that  the 
said  suit  brought  in  the  State  court  was  one  which, 
under  the  laws  of  the  State,  its  courts  were  authorized 
to  entertain  for  the  purpose  of  granting  the  relief 
prayed  for.  The  point  decided  was,  that  if  it  were  it 
might  properly  be  transferred  to  a  court  of  the  United 
States. 

"It  remains,  therefore,  in  the  present  case  to  inquire 
whether  the  complainants  are  entitled,  under  the  laws 
of  Louisiana,  to  draw  in  cjuestion,  in  this  mode  and 
with  a  view  to  the  decree  sought,  the  validity  of  the 
will  of  Sarah  Ann  Dorsey  and  the  integrity  of  its 
probate. 

"An  examination  of  the  decisions  of  the  Supreme 
Court  of  Louisiana  on  the  subject  will  disclose  that  a 
distinction  is  made  in  reference  to  proceedings  to  annul 
a  will  and  its  probate,  according  to  the  objects  to  be 
accomplished  by  the  judgment  and  the  relation  of  the 
parties  to  the  subject.  If  the  administration  of  the 
succession  is  incomplete  and  in  fieri,  and  the  object 
is  to  alter  or  affect  its  course,  the  application  must  be 
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made  to  the  court  of  probates,  which,  in  that  case,  has 
possession  of  the  subject  and  exclusive  jurisdiction 
over  it.  If,  on  the  other  hand,  the  succession  has  been 
closed,  or  has  proceeded  so  far  that  the  parties  entitled 
under  the  will  have  been  put  in  possession  of  their 
rights  to  the  estate,  then  the  resort  of  adverse  claim- 
ants must  be  to  an  action  of  revendication  in  the  courts 
of  general  jurisdiction,  in  which  the  legal  title  is 
asserted  as  against  the  will  claimed  to  be  invalid, 
making  an  issue  involving  that  question."  (pp.  498- 
499) 

4.  Federal  courts,  when  diversity  exists,  may  take  jurisdic- 
tion of  controversies  involving  the  interpretation  or 
legal  effect  of  a  will,  or  claims  of  creditors  or  legatees 
and  the  like,  which  do  not  require  a  determination  of 
whether  a  purported  will  is  or  is  not  in  fact  the  will  of 
the  decedent. 

The  distinction  between  this  class  of  controversies  on 
the  one  hand,  and  will  contests  on  the  other,  runs  through 
all  of  the  leading  cases  on  Federal  jurisdiction  in  probate 
matters.  It  was  recognized  in  most  of  the  Federal  cases  cited 
in  appellant's  brief,  of  which  the  following  are  examples. 

Woods  V.  Paine  (CCD,  R  I;  1895),  66  Fed  807  (cited 
by  appellant,  Op.  Br.  32,  36,  38,  53,  57,  62,  63)  ,  was  a  suit 
in  equity  instituted  in  the  Federal  court  to  declare  void  a 
charitable  trust  created  by  the  decedent's  will.  The  bill 
alleged  that  the  will  had  been  admitted  to  probate  by  the 
state  probate  court  of  Rhode  Island,  that  the  decree  of 
probate  had  been  affirmed  by  the  supreme  court  of  that 
state,  and  that  "all  legal  proceedings  in  said  matter  are 
now  ended  in  the  state  courts"   (p.  807) .  No  attempt  was 
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made  to  contest  the  will  in  the  Federal  court.  The  District 
Judge  said   (p.  808)  : 

"The  will  having  been  established  by  authority 
competent  for  that  purpose,  there  seems  to  be  no  doubt 
of  the  jurisdiction  of  this  court  to  determine  questions 
as  to  interpretation  thereof  in  this  case,  in  which  the 
complainant  is  a  citizen  of  Michigan,  and  all  the  re- 
spondents are  citizens  of  Rhode  Island.  Compare  In  re 
Cilley,  58  Fed  977."  {Note:  The  Cilley  case  held  that 
the  Federal  court  had  no  jurisdiction  over  a  will 
contest.) 

The  court,  however,  sustained  a  demurrer  to  the  bill  on 
the  ground  that  the  charitable  trust  clearly  appeared  to  be 
valid  under  the  law  of  Rhode  Island   (p.  809) . 

Spencer  v.  V/atkins   (CCA,  8th;   1909),  169  F  378,  was 

a  suit  in  equity  instituted  by  certain  heirs  to  declare  invalid 

a  charitable  bequest  provided  for  in  the  decedent's  will 

and  to  establish  their  right  as  such  heirs  to  share  in  the 

property.  No  will  contest  was  involved.  The  character  of 

the  suit  is  shown  by  the  following  excerpts  from  the  opinion: 

"The  suit  was  brought  after  the  ordinary  matters 

incident  to  probate  and  administration  had  been  fully 

disposed  of  and  when  final  distribution  was  at  hand, 

and  its  object  was  to  have  the  bequest  of  the  residuary 

estate  declared  contrary  to  the  laws  of  the  state  relating 

to  the  disposition  of  property  for  charitable  purposes, 

and  to  secure  for  the  complaining  heirs  their  respective 

shares  thereof  upon  the  ground  that  the  deceased  had 

died  intestate  as  to  the  estate  in  question."    (p.  382) 

"This  was  a  civil  suit  in  equity,  within  the  juris- 
diction of  the  Circuit  Court.  It  should  be  added  that 
in  purpose  and  effect  it  no  more  interfered  with  the 
probate  court  in  its  rightful  custody  of  the  estate  than 
would  an  ordinary  action  and  judgment  at  law  in  the 
Circuit  Court  establishing  a  claim  or  demand  on  con- 
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tract."    (pp.  382-383) .    This  case  is  discussed  further 
below   (p.  54)  . 

Markham  v.  Allen  (1946),  326  US  490,  90  L  Ed  256, 
66  S  Ct  296  (cited  by  appellant,  Op.  Br.  22,  25,  31,  35,  40, 
63) ,  was  a  suit  brought  by  the  Alien  Property  Custodian 
to  determine  whether  he  as  such  Custodian  had  succeeded 
to  the  interests  of  certain  German  legatees  under  the  dece- 
dent's will.  The  will  had  been  probated  in  the  State  Superior 
Court,  and  the  estate  was  in  the  course  of  administration 
under  the  will  when  the  suit  was  brought  (326  US  492)  . 
The  judgment  of  the  District  Court  declared  that  the 
Custodian  "had  acquired  the  interests  of  the  German  Na- 
tionals in  the  estate  of  the  decedent"  and  was  entitled  to 
receive  same  upon  final  distribution  (326  US  493)  .  No 
will  contest  was  involved.  In  holding  that  the  suit  was 
within  Federal  jurisdiction,  the  Supreme  Court  said: 

"It  is  true  that  a  federal  court  has  no  jurisdiction 
to  probate  a  will  or  administer  an  estate,  the  reason 
being  that  the  equity  jurisdiction  conferred  by  the 
Judiciary  Act  of  1789  and  Sec.  24(1)  of  the  Judicial 
Code,  which  is  that  of  English  Court  of  Chancery  in 
1789,  did  not  extend  to  probate  matters.  *  *  *  (citing 
cases) 

"But  it  has  been  established  by  a  long  series  of 
decisions  of  this  Court  that  federal  courts  of  equity 
have  jurisdiction  to  entertain  suits  'in  favor  of  creditors, 
legatees  and  heirs'  and  other  claimants  against  a  dece- 
dent's estate  'to  establish  their  claims'  so  long  as  the 
federal  court  does  not  interfere  with  the  probate  pro- 
ceedings or  assume  general  jurisdiction  of  the  probate 
or  control  of  the  property  in  the  custody  of  the  state 
court.    *    *    *"   (citing  cases)    (p.  494) 
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The  propositions  stated  above  and  the  supporting  author- 
ities are  sufficient,  we  believe,  to  define  with  reasonable 
certainty  the  limits  of  Federal  jurisdiction  in  probate 
matters.  They  make  it  clear  that  the  Federal  courts  would 
not  have  jurisdiction  of  an  Oregon  will  contest,  even  be- 
tween citizens  of  different  states,  unless  such  a  contest  is  an 
independent  suit  in  personam  apart  from  the  probate  pro- 
ceeding itself. 

B— -The  Oregon  Probate  System 

Appellant  strived  to  describe  the  Oregon  probate  system 
so  as  to  support  the  conclusion  that  will  contests  in  Oregon 
are  plenary  suits  in  personam  triable  in  its  courts  of  equity. 
The  description,  however,  is  inaccurate  in  so  many  respects 
as  to  require  a  general  explanation  of  the  system  in  order 
to  disclose  the  error  in  appellant's  conclusion. 

1.    Jurisdiction  of  Oregon  Probate  Courts 

The  probate  courts  in  Oregon  were  established  by  the 
State  Constitution,  which  became  effective  upon  the  ad- 
mission of  Oregon  into  the  Union  in  February,  1859.  The 
pertinent  provisions  are  set  out  in  Appendix  A  to  this  brief. 
The  Constitution  vested  in  the  county  courts  "the  jurisdic- 
tion pertaining  to  probate  courts"  (Art.  VII,  §12).  The 
probate  jurisdiction  thus  vested  in  the  county  courts  could 
not  be  taken  away  by  the  Legislature.  State  v.  McDonald 
(1909)  ,  55  Or  419,  430;  104  Pac  967,  971;  106  Pac  444. 

Through  most  of  Oregon  history,  probate  jurisdiction 
remained  exclusively  in  the  county  courts.  This  is  signifi- 
cant because  under  the  Constitution  such  courts  had  no 
general  jurisdiction  in  either  law  or  equity  except  "such 
civil  jurisdiction  not  exceeding  the  amount  or  value  of  five 
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hundred  dollars,  and  such  criminal  jurisdiction  not  extend- 
ing to  death  or  imprisonment  in  the  penitentiary,  as  may 
be  prescribed  by  law"  (Art.  VII,  §12) .  This  was  substan- 
tially the  jurisdiction  normally  vested  in  justices  of  the 
peace  during  that  period.  Later,  when  the  Legislature 
(under  the  1910  amendment  to  Article  VII,  see  App.  A) 
by  a  series  of  acts  transferred  probate  jurisdiction  to  the 
circuit  courts,  the  jurisdiction  so  transferred  was  kept  as 
separate  and  distinct  from  the  general  jurisdiction  of  the 
circuit  courts  as  if  such  probate  jurisdiction  were  still  vested 
exclusively  in  the  county  courts  (post,  pp.  48-50) . 

The  probate  courts,  though  following  the  procedure  in 
equity  except  as  otherwise  prescribed  (ORS  1 15.010)  ,  have 
no  general  equitable  jurisdiction  whatever: 

Burnside  v.  Savier  (1876)  ,  6  Or  154,  156;  Weill  v.  Clark's 
Estate  (1881),  9  Or  387,  391;  Richardson's  Guardianship 
(1901) ,  39  Or  246,  249;  64  Pac  390,  391;  Dunham  v.  Siglin, 
(1901),  39  Or  291,  296;  64  Pac  661,  662;  Roach's  Estate 
(1907) ,  50  Or  179,  186;  92  Pac  118,  \2\;  Hilhnan  v.  Young 
(1913) ,  64  Or  73,  81-82;  127  Pac  793,  795;  Burke's  Estate 
(1913),  66  Or  252,  256;  134  Pac  11,  13;  Elder's  Estate 
(1938),  160  Or  111,  115;  83  P2d  477,  478;  Van  Vlack  v. 
Van  Vlack  (1947) ,  181  Or  646,  666,  672;  182  P2d  969,  977- 
978;  Estate  of  Ott  (1951),  193  Or  262,  271-273;  238  P2d 
269,  273;  Arnold  v.  Arnold  (1952) ,  193  Or  490,  502;  237 
P2d  963,  969;  Putnam  v.  Jenkins  (1955) ,  204  Or  691,  697; 
285  P2d  532,  535. 

Conversely,  the  courts  of  general  jurisdiction  have  no 
probate  powers: 

Wilamette  Falls  Co.  v.  Gordon  (1876),  6  Or  176,  180- 
182;  Tustin  v.  Gaimt  (1873) ,  4  Or  305,  308-309;  State  v. 
McDonald  (1910) ,  55  Or  419,  430;  104  Pac  967,  971-972; 
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Mansfield  V.Hill  (1910) ,  56  Or  400,  408;  107  Pac  471,  474; 
Stevens  v.  Myers  (1912) ,  62  Or  372,  412;  126  Pac  29,  30-35; 
Wilson  V.  Hendricks  (1940) ,  164  Or  486,  492;  102  P2d  714, 
716;  Florey  v.  Meeker  (1952),  194  Or  257,  279;  240  P2d 
1177,  1186. 

We  need  cite  only  a  few  examples  to  show  how  carefully 
the  Supreme  Court  has  kept  the  two  classes  of  courts  within 
their  respective  jurisdictions.  Mansfield  v.  Hill  (1910)  ,  56 
Or  400;  107  Pac  471,  was  a  suit  in  equity  having  for  its 
main  purpose  (as  did  Richardson  v.  Green)  the  cancella- 
tion of  a  deed  and  a  will  of  the  decedent  because  of  his 
alleged  mental  incapacity.  With  respect  to  the  will,  the  court 
said: 

"Plaintiff  seeks  in  this  suit  to  have  the  will  of  Claude 
H.  Mansfield  cancelled  on  the  ground  that  the  testator 
lacked  mental  capacity  to  make  it  at  the  time  of  its 
execution,  but  the  probate  of  the  will  in  the  county 
court  is  conclusive  upon  the  plaintiffs  in  this  suit,  which 
is  a  collateral  attack:  Morrill  v.  Morrill,  20  Or.  96  (25 
Pac.  362;  11  L.R.A.  155;  23  Am.  St.  Rep.  95).  The 
constitution  gives  to  the  county  court  jurisdiction  per- 
taining to  probate." 

Another  and  more  recent  example  of  proceedings  to 
cancel  a  deed  and  a  will  because  of  the  alleged  mental  in- 
capacity of  the  grantor-testator  is  shown  in  Keenan's  Estate 
(1956) ,  208  Or  223,  300  P2d  778.  In  that  case  the  moving 
parties  proceeded  along  the  conventional  lines  prescribed 
by  the  Oregon  statutes  and  decisions  of  the  Oregon  Supreme 
Court.  They  contested  the  will  in  the  county  court  by 
proceedings  under  the  1893  Act  (App.  C) ,  and  brought 
suit  in  the  Circuit  Court  to  cancel  the  deed.  While  the  two 
cases  were  consolidated  for  hearing  in  the  Circuit  Court 
on   the  issue  of  mental  capacity,   nevertheless   they  were 
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treated  as  two  separate  cases  throughout.  On  appeal,  the 
Supreme  Court,  sitting  as  a  probate  court,  sustained  the 
will;  and  while  sitting  as  a  court  of  equity,  it  cancelled  the 
deed. 

Another  series  of  cases  showing  the  sharp  line  of  division 
between  the  respective  jurisdictions  of  the  probate  courts 
and  the  courts  of  general  jurisdiction,  even  though  part  of 
the  subject  matter  may  be  within  the  jurisdiction  of  the 
one  and  a  part  under  the  jurisdiction  of  the  other,  are  those 
involving  wills  alleged  to  have  been  made  in  violation  of 
contracts.  A  recent  example  is  Florey  v.  Meeker  (1952)  , 
194  Or  257;  240  P2d  1177,  which  was  a  suit  to  enforce 
specific  performance  of  a  contract  between  the  decedent 
and  his  wife  to  make  joint  wills  under  which  the  plaintiffs 
would  be  the  chief  beneficiaries.  The  wife  died  first,  her 
husband  remarried,  and  then  executed  a  codicil  to  the  joint 
will  whereby  he  made  his  second  wife  the  chief  beneficiary. 
After  his  death,  the  will  and  the  codicil  were  probated  in 
the  usual  manner.  In  the  suit  for  specific  performance  the 
plaintiffs  (appellants)  claimed  that  the  codicil  was  not 
properly  executed— a  contention  which,  if  sustained,  would 
have  given  the  plaintiffs  all  of  the  relief  sought  by  them 
in  the  suit  for  specific  performance.  But  the  Supreme  Court 
held  that  the  question  so  raised  could  not  be  determined  in 
the  suit  in  equity,  and  said: 

"*  *  *  Any  issue  relative  to  the  sufficiency  of  the 
codicil's  execution  v/as  properly  determinable  in  the 
court  of  probate.  On  April  26,  1948,  more  than  six 
months  prior  to  the  institution  of  this  suit,  the  probate 
court  found  that  the  second  codicil  was  executed  in 
compliance  with  the  statutory  requirements.  Sections 
18-201  and  18-401,  OCLA.  If  appellants'  contention 
had  any  merit,  it  should  have  been  seasonably  ad- 
dressed to  that  court  after  the  date  of  the  order  admit- 
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ting  the  codicil  to  probate.  Section  19-208,  OCLA,  as 
amended  by  Ch.  185,  Oregon  Laws,  1945.  This  they 
did  not  do  and  are  now  barred.  We  must,  therefore, 
accept  the  codicil  as  being  statutorily  sufficient  as  to 
form  and  as  an  adequate  implement  to  modify  the  will 
it  seeks  to  change."   (194  Or  279-280;  240  P2d  1187) . 

(Note:  Section  19-208,  to  which  the  court  referred, 
is  now  ORS  115.180,  and  was  originally  section  4  of 
the  1893  Act  relating  to  will  contests,  which  is  quoted 
in  full  in  Appendix  B.) 

On  the  other  hand,  it  is  settled  that  the  probate  court 
has  no  jurisdiction  to  determine  the  validity  or  effect  of 
a  contract  to  make  a  will,  but  must  probate  the  will  as 
written,  if  otherwise  proper,  even  though  it  may  violate  a 
valid  contract  enforceable  by  a  suit  in  equity: 

Burke's  Estate  (1913) ,  66  Or  252,  256-257;  134  Pac  11, 
13;  Ankeny  v.  Lieuallen  (1942) ,  169  Or  206,  218;  113  P2d 
1113,  1117;  Van  Vlack  v.  Van  Vlack  (1947),  181  Or  646, 
666;  182  P2d  969,  977-978;  Branchjlowerv.  Massey  (1949) , 
187  Or  40,  47-48;  208  P2d  341,  345. 

2.    General  Character  of  Probate  Proceedings  in  Oregon 

In  1862  the  Legislature  adopted  a  civil  code  which  was 
set  out  in  General  Laws  of  Oregon,  1845-1864,  compiled 
by  Judge  Matthew  P.  Deady.  The  1862  Act  contained  a 
chapter  on  Wills  (pp.  935-940)  and  a  Probate  Code  (pp. 
410-440)  ,  w^hich  have  continued  ever  since  without  substan- 
tial change  in  basic  outline.  The  principal  provisions  with 
which  we  are  now  concerned  are  set  out  in  Appendix  B  to 
this  brief.  Except  for  ORS  115.180  (the  1893  Act  discussed 
below)  ,  the  statutes  quoted  in  Appendix  B  are  now  in 
substantially  the  same  form  as  when  first  enacted  in  1862. 
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From  the  beginning  it  has  been  recognized  in  Oregon 
that  the  right  to  dispose  of  property  by  will,  as  well  as  the 
right  of  an  heir  (like  plaintiff)  to  take  property  by  descent, 
is  purely  statutory.  McDemid  v.  BourJiill  (1921)  ,  101  Or 
305,  312;  199  Pac  610,  912;  Lewis'  Estate  (1939),  160  Or 
486,  497;  85  P2d  1032,  1037.  On  that  premise,  the  statutes 
of  Oregon  prescribe  the  qualifications  of  those  who  may 
make  a  will  (ORS  114.020),  the  form,  and  manner  of 
execution,  of  wills  (ORS  114.030  and  114.040),  and  the 
methods  by  which  a  will  may  be  revoked  (ORS  114.110) 
and  the  effect  of  a  revocation   (ORS  114.120)  . 

The  statutes  also  prescribe  the  probate  procedure  neces- 
sary to  make  the  will  effective  (ORS  115.010  to  115.200) . 
This  procedure  is  applicable  not  only  to  a  will  which  can 
be  produced  for  probate,  but  also  to  a  will  which  has  been 
"lost  or  destroyed"  (ORS  115.120).  It  would  apply,  for 
example,  to  proof  of  the  alleged  "new  will  or  codicil",  if 
any  existed,  referred  to  in  the  complaint  in  this  case  (R. 
69-70)  . 

The  procedure  thus  prescribed  is  exclusive;  the  will 
cannot  be  proved  in  the  first  instance  in  any  tribunal  other 
than  the  probate  court.  Willamette  Falls  v.  C.  &  L.  Co. 
(1876),  6  Or  176,  181.  The  rule  in  Oregon,  unlike  that 
in  England,  is  that  the  will  need  not  be  re-proved  in  a  court 
of  general  jurisdiction  even  though  it  may  transfer  title 
to  land.  Jones  v.  Dove  (1877)  ,  6  Or  189,  190-191. 

After  a  will  is  so  proved  in  the  probate  court,  the  order 

of  that  court  admitting  the  will  to  probate  is  res  adjudicata 

and  immune  to  collateral  attack  in  any  other  court.  Russell 

V.  Lewis    (1870),  3  Or  380,   384;  Hubbard  v.  Hubbard 

(1879)  ,  7  Or  43,  44;  Brown  v.  Brown   (1879)  ,  7  Or  286, 


27 


299-300;  Mansfield  v.  Hill  (1910),  56  Or  400,  408;  107 
Pac  471,  474;  Thomas  Kay  Woolen  Mills  Co.  v.  Sprague 
(DC  Or  1919) ,  259  Fed  338,  342. 

The  statutes  authorize  and  direct  the  probate  court,  when 
the  administration  of  an  estate  is  otherwise  completed,  to 
order  "the  payment  of  legacies  and  the  distribution  of  the 
remaining  proceeds  of  the  personal  property  among  the 
heirs  or  other  persons  entitled  thereto"  (ORS  11.310). 
Such  a  decree  of  distribution  is  likewise  immune  to  collat- 
eral attack  in  any  other  court.  State  v.  O'Day  (1902) ,  41 
Or  495,  499-501;  69  Pac  542,  544.  And,  as  noted  below, 
the  probate  code  contains  specific  provisions  for  the  con- 
testing of  wills   (ORS  115.180). 

It  may  be  said  by  way  of  summary  that  Oregon  created 
the  right  to  transfer  property  by  will,  but  only  in  the 
manner  specifically  prescribed  by  statute;  that  this  right 
is  also  conditioned  upon  proof  of  the  will,  in  a  special  type 
of  court  and  in  accordance  with  special  procedures  followed 
only  by  that  court;  and  that  such  proceedings  in  that  court 
(except  upon  appeal)  are  binding  not  only  on  all  of  the 
interested  parties  but  also  on  all  other  parties  and  courts. 
In  short,  from  the  inception  of  the  will  to  final  distribution 
under  it,  every  step  is  controlled  by  special  statutes  designed 
for  application  in  one  continuous  process  in  one  court. 

3.    Pleadings  and  Process  in  the  Probate  Courts 

Oregon  probate  proceedings  are  governed  by  separate 
and  special  rules  of  pleading  and  process  applicable  only  to 
them.  Their  special  character  becomes  more  readily  appar- 
ent after  first  noting  the  procedure  in  ordinary  suits  and 
actions. 
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For  plenary  suits  and  actions,  the  original  Oregon  Code 
of  1862  adopted  the  code  system  of  pleading  and  practice 

(Oregon  Laws,  1843-1872,  §§  1  to  105)  and  has  followed  it, 
with  minor  variations,  ever  since  (ORS  16.010  to  16.740) . 
Oregon  still  maintains  the  old  distinction  between  actions 
at  law  and  suits  in  equity.  (ORS  11.010  and  11.020;  Tooze 
V.  Heighton  (1916),  79  Or  545,  552;  156  Pac  245,  247; 
Spores  V.  Maude  (1916)  ,  81  Or  11,  14;  158  Pac  169,  170- 
171.)  While  both  are  tried  in  the  same  court,  their  distinc- 
tive characteristics  are  as  carefully  preserved  as  if  they  were 
heard   in   different  forums.      {Van   de    Wiele  v   Garbade 

(1912),  60  Or  585,  589;  120  Pac  752,  753-754.)  Both  are 
plenary  in  character  and  must  originate  in  courts  of  general 
jurisdiction.  Both  are  commenced  by  the  filing  of  a  com- 
plaint (ORS  15.020) ,  and  their  initial  process  is  a  summons 

(ORS  15.020)  .  The  usual  provisions  are  made  for  answers, 
demurrers,  motions,  etc.,  as  to  both.  The  pleadings  and 
procedure  in  both  law  and  equity  cases  are  the  same  except 
for  such  variations  as  may  be  necessitated  by  inherent  dif- 
ferences in  the  types  of  relief  sought. 

For  the  probate  courts,  on  the  other  hand,  an  entirely 
different  type  of  procedure,  summary  in  character,  is  pre- 
scribed. The  statute  provides  that  "the  court  exercises  its 
powers  by  means  of: 

(1)  A  citation  to  the  party. 

(2)  A  verified  petition  of  a  party  in  interest. 

(3)  A  subpoena  to  a  witness. 

(4)  Orders  and  decrees. 

(5)  An  execution  or  w-arrant  to  enforce   its  orders 
and  decrees."   (ORS  115.010) 
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This  limitation  on  the  means  by  which  probate  courts  may 
exercise  their  powers  is  accompanied,  however,  by  the 
following  general  provisions  in  the  same  section: 

"No  particular  pleadings  or  forms  thereof  are  re- 
quired in  the  exercise  of  jurisdiction  of  probate  courts, 
and  the  mode  of  procedure  in  the  exercise  of  such 
jurisdiction  is  in  the  nature  of  a  suit  in  equity  as  dis- 
tinguished from  an  action  at  law,  except  as  otherwise 
provided  by  statute." 

This  general  provision,  as  will  be  noted  later,  was  only  a 
succinct  way  of  saying  that  in  those  incidental  procedural 
matters  (such  as  mode  of  trial,  exceptions  to  court  rulings, 
and  the  like)  wherein  the  practice  in  suits  in  equity  differs 
from  that  in  actions  at  law,  the  probate  court  is  to  follow 
the  equity  practice. 

Appellant  has  sought  to  discount  the  clear  statutory  dis- 
stinction  between  probate  proceedings  and  suits  in  equity 
by  referring  to  the  historical  use  of  such  terms  as  "petition", 
"citation",  "subpoena",  etc.,  in  equity  practice  (Op.  Br. 
70-71)  .  Admittedly,  the  Oregon  Legislature  could  have  used 
such  terms,  with  their  ancient  meaning,  in  prescribing  pro- 
cedure in  suits  in  equity;  but  the  important  fact  here  is 
that  the  Legislature  did  not  do  that.  By  using  different 
terms  in  prescribing  the  two  different  types  of  procedure, 
the  Legislature  indicated  clearly  that  the  two  procedures 
were  not  intended  to  be  the  same.  The  general  reference 
in  ORS  115.010  (quoted  above)  to  procedure  "in  the 
nature  of  a  suit  in  equity  as  distinguished  from  an  action 
at  law"  will  be  discussed  later  under  another  heading 
(post,  pp.  49-50)  . 
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4.    Proof  of  Wills  in  Common  Form  mid  in  Solemn  Form 

Oregon  still  maintains  the  ancient  distinction  between 
proof  of  wills  in  common  form  and  proof  in  solemn  form. 
The  common  form  suffices  in  the  absence  of  a  contest;  the 
solemn  form  must  be  used  if  the  will  is  contested. 

The  first  step  in  probating  a  will  is  the  filing  of  a  petition 
for  its  probate  (ORS  1 15.020)  .  Upon  the  ex  parte  testimony 
of  the  subscribing  witness,  given  either  orally  or  by  affi- 
davit/ the  will  may  be  admitted  to  probate  and  letters 
testamentary  issued  to  the  executor  (ORS  115.170  and 
115.190).  The  executor  must,  "immediately  after  his  ap- 
pointment, publish  notice  thereof"  in  a  newspaper  once  a 
week  (or  oftener  if  the  court  so  directs)  for  four  successive 
weeks  (ORS  1 16.505)  ,  which  serves  as  public  notice  of  the 
probate  of  the  will.  In  the  absence  of  a  contest,  the  fore- 
going constitutes  the  proof  of  the  will.  This  process  is  re- 
ferred to  as  proof  in  common  form.  In  the  great  majority 
of  cases,  no  further  probate  ever  is  required. 

But  at  any  time  within  six  months  after  the  will  has  been 
probated  in  common  form  (or  later  if  the  contestant  is 
laboring  under  a  legal  disability) ,  any  person  interested 
may  contest  the  will  or  the  order  admitting  it  to  probate 
(ORS  115.180) .  In  the  event  of  such  a  contest,  the  statute 
provides,  "the  proof  of  any  or  all  material  or  relevant  facts 
shall  not  be  made  by  affidavit,  but  in  the  same  manner  as 
such  questions  of  fact  are  proved  in  a  suit  in  equity"  (ORS 
115.170(3)).  Proof  of  the  will  in  this  manner  is  referred 
to  as  probate  in  solemn  form. 


A  witness  Vv'ho  testifies  by  affidavit  may  be  required,  at  any  time  within  the 
next  30  days,  to  appear  and  testify  orally  in  the  probate  court,  or,  if  outside 
the  state,  to  testify  by  deposition  taken  in  the  usual  manner.  ORS  115.170 
(2).  Use  of  affidavits  instead  of  oral  testimony  was  first  provided  for  in 
Chapter  97,  Oregon  Laws,  1921,  now  codified  as  ORS  115.170. 
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The  net  effect  is  that  whenever  a  will  is  contested,  the 
probate  in  common  form  is  nullified  and  the  proponent 
must  then  re-prove  the  will  de  novo  in  solemn  form  just  as  if 
there  had  been  no  prior  probate  of  the  will.  This  was  ex- 
plained in  the  early  case  of  Hubbard  vs.  Hubbard  (1879) , 
7  Or  42,  44-45,  as  follows: 

"It  is  claimed  by  counsel  for  appellants  that  where  a 
will  has  been  probated  'in  common  form',  or  by  pro- 
ceedings wholly  ex  parte,  as  in  this  case,  and  the  validity 
of  the  will  is  attacked  by  a  direct  proceeding,  it  is  in- 
cumbent upon  the  person  seeking  to  maintain  the 
validity  of  the  will  to  reprobate  the  same  de  novo,  by 
original  proof,  in  the  same  manner  as  if  no  probate 
thereof  had  been  had.  This  proposition  we  think  is 
correct,  if  the  allegations  are  sufficiently  broad  to 
question  the  validity  of  the  will,  and  the  competency  of 
the  proof  as  to  its  execution.  In  every  such  proceeding 
the  onus  probandi  lies  upon  the  party  propounding  the 
will;  and  he  must  prove  every  fact,  which  is  not  waived 
or  admitted  by  the  pleadings,  necessary  to  authorize 
its  probate  in  the  County  Court.  Whatever  may  be  the 
form  of  the  issue  as  to  every  essential  and  controverted 
fact,  he  holds  the  affirmative." 

The  Hubbard  case  was  followed  by  a  series  of  others  to 
the  same  effect.  Luper  v.  Werts  (1890) ,  19  Or  122,  23  Pac 
850;  Mendenhall's  Will  (1903),  43  Or  542;  73  Pac  1033; 
Sturtevant's  Estate  (1919),  92  Or  269,  178  Pac  192,  180 
Pac  595;  Wendl  v.  Fuerst  (1913),  68  Or  283,  136  Pac  1; 
Riggs'  Estate  (1926)  ,  120  Or  38,  250  Pac  753;  Davis'  Will 
(1943),  172  Or  354,  142  P2d  143;  Southmaji's  Estate 
(1946),  178  Or  462,  168  P2d  572.  In  Johnsons  Estate 
(1921)  ,  100  Or  142,  159;  196  Pac  385,  390,  the  court  re- 
ferred to  the  cases  up  to  that  time  as  follows: 

"Since  the  early  case  oi  Hubbard  v.  Hubbard,  7  Or.  43, 
it  has  been  the  rule  that  where  a  will  has  been  pro- 
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bated  in  common  form,  and  its  validity  has  been  at- 
tacked by  direct  proceedings,  it  is  incumbent  upon  the 
person  propounding  the  will  to  re-probate  the  same 
by  original  proof  in  the  same  manner  as  if  no  probate 
thereof  had  been  had." 

5.    A  Will  Contest  Is  a  Part  of  the  Probate  Proceeding 

A  will  contest  in  Oregon  is  only  a  means  of  requiring 
probate  of  the  will  in  solemn  form.  Once  the  ex  parte  pro- 
bate is  challenged  by  the  contest,  the  proponent  must  prove 
the  will  in  solemn  form  before  the  only  court  authorized 
to  take  such  proof,  namely,  the  probate  court  {Mansfield  v. 
Hill  (1910) ,  56  Or  400,  408;  107  Pac  471,  474) ,  in  which 
all  Oregon  will  contests  have  been  tried  since  the  Oregon 
code  was  adopted  in  1862.  (See  App.  D) 

In  effect,  the  contest  is  nothing  more  than  a  denial  of  what 
the  proponent  is  required  to  prove  to  entitle  the  will  to 
probate.  As  stated  by  the  Supreme  Court  of  Oregon  in 
Stevens  V.  Myers  (1912) ,  62  Or  372,  412;  121  Pac  434;  126 
Pac 29, 34: 

"No  matter  whether  the  proceeding  is  for  probate  of 
the  will  in  common  form  or  in  solemn  form,  whether 
ex  parte  or  contested,  whether  it  was  commenced  in  the 
probate  court  or  the  district  court  of  the  territorial 
regime,  or  in  the  present  day  county  court,  all  that  is 
accomplished  in  any  of  the  proceedings  in  question  is 
that  the  proponent,  with  the  affirmative  of  the  issue 
resting  upon  him,  either  succeeds  or  fails  in  his  at- 
tempt to  prove  the  will.  From  whatever  point  we  view 
the  case,  it  is  still  the  probate  of  a  will— neither  more 
nor  less." 

It  follows  that  so  far  as  contested  wills  are  concerned,  the 
only  probate  involved  is  the  one  made  in  solemn  form.  It 
is  not  merely  a  part  of  the  probate;   it  becomes,  by  the 
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contest,  the  probate  of  the  will.  Nothing  to  the  contrary 
ever  has  been  said,  or  even  suggested,  by  the  Supreme  Court 
of  Oregon. 

If  there  ever  was  any  basis  for  contending  that  an  Oregon 
will  contest  is  something  separate  and  apart  from  the  pro- 
bate of  the  will,  we  submit  that  any  such  basis  was  com- 
pletely destroyed  by  the  1921  Act  (Ch.  97,  Or.  Laws,  1921, 
now  ORS  115.170)  cited  above  (p.  30)  .  This  act  consisted 
of  a  single  section  covering  probate  of  wills  in  common  form, 
contests  of  wills,  and  probate  in  solemn  form— all  treated  as 
part  of  a  single  probate  proceeding.  The  Act  plainly  nega- 
tives any  possible  suggestion  that  the  parties  are  expected 
to  jump  back  and  forth  between  the  probate  court  and  the 
circuit  court  as  the  proceeding  progresses  from  one  stage  to 
another.^ 

6.     The  Probate  of  a  Will,  Including  Any  Contest  of  It,  Is  a 
Proceeding  in  rern 

The  proposition  that  the  probate  of  a  will  is  a  proceeding 
in  rem,  is  too  well  established  to  require  citation  of  sup- 
porting authority.  Appellant  seems  to  recognize  this  but 
undertakes  to  segregate  a  will  contest  from  the  rest  of  the 
probate  process  and  give  it  a  different  classification— a  pro- 
ceeding iyi  personam.  This  is  justified,  he  contends,  by  cer- 
tain peculiarities  in  Oregon  probate  law.  But  before  ex- 
amining the  Oregon  law,  let  us  first  take  note  of  the  reasons 
why  will  contests  are  generally  regarded  as  proceedings  in 
rem. 


Appellant  cites  the  provision  that  in  proving  the  will  in  solemn  form  the 
facts  shall  not  be  proved  by  affidavit  "but  in  the  same  manner  as  such 
questions  of  fact  are  proved  in  a  suit  in  equity",  and  treats  the  quoted 
language  as  if  it  said  that  the  facts  shall  be  "tried  in  a  suit  in  equity"  (Op. 
Br.  67). 
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Some  of  the  reasons  are  stated  in  the  decisions  of  the 
Supreme  Court  of  the  United  States  in  the  cases  cited  above. 
See,  for  example,  Broderick's  Will  (1874) ,  88  US  503,  509, 
in  which  the  court  said: 

"*  *  *  the  constitution  of  a  succession  to  a  deceased 
person's  estate  partakes,  in  some  degree,  of  the  nature 
of  a  proceeding  in  rem,  in  which  all  persons  in  the 
world  who  have  any  interest  are  deemed  parties,  and 
are  concluded  as  upon  res  judicata  by  the  decision  of 
court  having  jurisdiction.  The  public  interest  requires 
that  the  estates  of  deceased  persons,  being  deprived  of 
a  master,  and  subject  to  all  manner  of  claims,  should  at 
once  devolve  to  a  new  and  competent  ownership;  and, 
consequently,  that  there  should  be  some  convenient 
jurisdiction  and  mode  of  proceeding  by  which  this 
devolution  may  be  effected  with  the  least  chance  of 
injustice  and  fraud;  and  that  the  result  attained  should 
be  firm  and  perpetual."   (88  U.S.  509) 

Even  in  jurisdictions  in  which  will  contests  are  treated 
as  separate  independent  suits,  the  great  majority  of  the 
courts  hold  that  the  contest,  like  the  original  probate,  is  a 
proceeding  in  rem.  The  general  rule  was  thus  stated  in 
Bancroft's  Probate  Practice   (2nd  Ed.)  : 

"The  proceeding  (will  contest)  ,  although  called  a 
'contest'  is  still  neither  more  nor  less  than  one  to  pro- 
bate a  will.  The  proceedings  are,  however,  in  rem. 
They  are  proceedings  to  determine  the  legal  status  of 
a  written  instrument.  The  world  is  bound  by  them  and 
all  parties  in  interest  may  be,  or  are,  parties."  (Vol.  I, 
Sec.  162,  pp.  392-393) 

The  reasoning  which  supports  the  quoted  conclusion  can 
be  found  in  numerous  ca^^es.  One  example  is  Mitchell  v. 
Nixon,  (CCA  5;  1952) ,  200  F2d  50,  a  suit  to  contest  a  will 
which  had  been  admitted  to  probate  in  a  state  Probate 
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Court  of  Arkansas.  The  Arkansas  statutes  provided  that  a 
will  so  admitted  to  probate  could  be  contested  by  a  suit  in 
the  state  Circuit  Court.  Plaintiffs,  being  non-residents,  at- 
tempted to  contest  the  will  by  a  suit  in  the  Federal  District 
Court,  which  dismissed  the  suit  for  want  of  jurisdiction  over 
the  subject  matter.  The  Circuit  Court  of  Appeals  affirmed. 
After  referring  to  the  Arkansas  statutes,  the  court  said: 
"These  statutory  provisions  demonstrate  that  the  con- 
test of  a  will  subsequent  to  its  probate,  is  but  an  ex- 
tension of  the  probate  proceeding— a  proceeding  not 
inter  partes  but  in  rem.   (citing  cases)    It  is  true  that 
some  of  the  cases  do  contain  language  which  gives  rise 
to  an  inference  that  a  proceeding  in  rem  to  contest  a 
will  partakes,  at  least  to  some  extent,  of  the  nature  of  a 
suit  inter  partes;  however,  the  clear  weight  of  authority 
fully  sustains  the  proposition  that  the  contest  which 
may  be  instituted  following  admission  to  probate  is 
but  an  extension  of  the  time  of  contest  and  in  effect, 
but  another  form  of  defense  to  the  probate.  Obviously 
there  is  no  sound  reason  why  the  probate  of  a  will 
should  be  a  proceeding  in  rem,  and  a  defense  against 
its  probate  should  be  considered  as  a  proceeding  inter 
partes."  (p.  52) 

Likewise,  the  Missouri  statutes  provide  for  the  initial 
probate  of  a  will  in  the  Probate  Court,  and  for  a  contest  of 
the  will  by  suit  in  the  Circuit  Court.  Nevertheless,  the  will 
contest  is  held  to  be  a  proceeding  in  rem.  McCrary  v. 
Michael  (Mo  1937)  ,  109  SW2d  50,  51;  Miller  v.  Munzer 
(Mo  1 952)  ,  25 1  SW2d  966,  97 1 ;  Davis  v.  Davis  (Mo  1 952) , 
252  SW2d  521,  522.  Following  are  excerpts  from  the 
opinions  in  these  cases: 

"A  will  contest  is  a  proceeding  sui  generis.  It  is  a  suit 
in  rem.  The  sole  question  to  be  determined  is  'will, 
or  no  will'.  It  has  the  effect  of  vacating  the  probate  in 
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common  form,  such  as  the  ex  parte  proof  of  wills  in  the 
probate  court."    (109  SW2d  51) 

"A  will  contest  is  an  in  rem  proceeding  (citing  cases) 
which  operates  on  the  res— the  will.  Once  instituted  it 
cannot  be  dismissed,  but  must  proceed  to  an  adjudica- 
tion, (citing  cases)  The  adjudication  either  establishes 
or  destroys  the  will,  and  that  adjudication  is  final." 

(251SW2d971) 

"The  right  to  contest  a  will  is  entirely  statutory.  *   *    * 

The  proceeding  is  in  rem  to  determine  the  status  of 
the  paper  writing,  whether  or  not  it  is  the  will  of  the 
deceased."   (252  SW2d  522) 

A  will  contest  is  a  proceeding  in  rem,  not  because  of  the 
type  of  court  in  which  it  is  instituted,  but  because  of  the 
nature  of  the  issue  to  be  determined— "will  or  no  will". 
These  reasons  apply  with  special  force  in  Oregon  where  the 
contest  is  merely  a  contention  of  "no  will"  in  the  process  of 
proving  the  will. 

But  we  need  not  pursue  these  lines  of  reasoning  any  fur- 
ther because  the  iyi  rem  character  of  a  will  contest  in  Oregon 
is  established  by  statute.  ORS  43.130,  dealing  with  the  sub- 
ject of  res  judicata,  provides: 

"The  effect  of  a  judgment,  decree  or  final  order  in  an 
action,  suit  or  proceeding  before  a  court  or  judge  of 
this  state  or  of  the  United  States,  having  jurisdiction 
is  as  follows: 

"  (1)  In  case  of  a  judgment,  decree  or  order  against  a 
specific  thing  or  in  respect  to  the  probate  of  a  will  or 
the  administration  of  the  estate  of  a  deceased  person 
or  in  respect  to  the  personal,  political,  or  legal  condi- 
tion or  relation  of  a  particular  person,  the  judgment, 
decree  or  order  is  conclusive  upon  the  title  to  the  thing, 
the  will  or  administration,  or  the  condition  or  relation 
of  the  person. 
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"  (2)  In  other  cases,  the  judgment,  decree  or  order 
is,  in  respect  to  the  matter  directly  determined,  con- 
clusive between  the  parties,  their  representatives  and 
their  successors  in  interest  by  title  subsequent  to  the 
commencement  of  the  action,  suit  or  proceeding,  liti- 
gating for  the  same  thing,  under  the  same  title  and  in 
the  same  capacity." 

The  quoted  section  was  §723,  Hill's  Annotated  Laws  of 
Oregon  (2nd  Ed.;  1892) ,  the  annotations  having  been  pre- 
pared by  William  Lair  Hill,  one  of  the  ablest  and  best 
known  lawyers  of  the  period.  Following  §723  was  the  fol- 
lowing annotation: 

"Subdivision  1  of  this  section  defines  the  cases  in  which 
a  judgment  will  be  conclusive  as  a  judgment  in  rem, 
while  subdivision  2  defines  the  cases  in  which  only 
parties  and  privies  are  bound."   (Vol.  I,  page  571) 

Appellant,  in  effect,  asks  this  court  to  take  the  words  "the 
probate  of  a  will"  out  of  sub-section  1,  add  to  them  the 
words  "in  common  form",  and  then  place  them  in  sub- 
section 2  (Op.  Br.  78)  .  The  result  would  be  that  the  only 
decrees  of  probate  which  would  be  binding  on  the  world 
would  be  those  based  on  proof  of  the  will  in  common  form 
—a  result  so  at  variance  with  established  concepts  as  to  con- 
demn the  process  by  which  it  was  reached.  In  any  event 
power  thus  to  revise  the  statute  does  not  rest  in  the  judici- 
ary, either  State  or  Federal. 

7.    Richardson  v.  Green  (1894),  61  Fed  423,  Is  Not  Con- 
trolling in  This  Case 

This  case  was  cited  by  appellant  so  many  times  that  he 

gave  page  references  only  as  "passim"  in  his  table  of  cases 

(p.  IV)  .  This  is  understandable  because  Judge  Knowles' 
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opinion  in  the  Richardson  case,  and  subsequent  dictum 
based  upon  it,  constitutes  the  only  authority  which  has  been 
found  to  support  appellant's  major  propositions  with  respect 
to  the  character  of  will  contests  in  Oregon.  We  shall  there- 
fore comment  upon  it,  although,  as  pointed  out  later,  the 
principal  jurisdictional  questions  there  involved  have  been 
settled  in  the  interim. 

Judge  Knowles,  throughout  his  opinion,  recognized  the 
basic  proposition  that  the  Federal  courts  do  not  have  juris- 
diction of  a  will  contest  unless  it  can  be  instituted  as  an 
independent  suit  in  personam  apart  from  the  probate  pro- 
ceeding. The  error  in  his  opinion,  as  we  view  it,  resulted 
from  his  misunderstanding  of  Oregon  probate  procedure. 
For  example,  he  found  as  facts: 

(a)  That  "there  was  no  law  in  Oregon,  when  this  action 
was  commenced  (sometime  prior  to  August  29,  1892;  56 
Fed.  384)  ,  to  warrant  any  contest  upon  the  validity  of  a  will 
at  the  time  same  was  being  probated"  (p.  482) ,  overlooking 
the  fact  that  since  1862  the  county  courts  had  been  given 
jurisdiction  to  "take  proof  of  wills"  (ORS  5.040  (1) ) ,  which 
included  proof  both  in  common  form  and  in  solemn  form, 
the  latter  being  used  in  the  event  of  a  contest. 

(b)  That  a  decree  on  a  will  contest  is  "binding  only  on 
the  parties  thereto"  (p.  428),  overlooking  ORS  43.130 
(quoted  above)  ,  which  is  directly  to  the  contrary. 

(c)  That  "a  suit  in  the  county  conrt  of  Oregon  in  such 
matters  *  *  *  is  a  customary  exercise  of  jurisdiction" 
(p.  428)  ,  when  in  fact  no  county  court  of  Oregon  ever  was 

given  jurisdiction  of  such  a  suit  by  the  Constitution  (App. 
A)  or  by  statute  (App.  B)  or  ever  had  assumed  to  exercise 
any  such  jurisdiction.  See  cases  cited  above   (pp.  22-23)  . 
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Judge  Knowles  also  referred  to  the  fact  that  individuals 
were  named  as  parties  to  certain  early  will  contests  and 
then  inferred  therefrom  that  the  contest  could  not  be  "an 
action  in  rem,  in  which  a  contest  is  made  against  the  validity 
of  the  will"  (pp.  426-427) .  We  find  no  authority  for  the 
proposition  that  the  designation  of  the  respective  interested 
parties  in  the  caption  of  a  case  as  proponents  or  contestants, 
or  similar  terms  of  differentiation,  can  convert  into  a  suit 
in  personam  a  proceeding  which  by  its  essential  character 
is  one  in  rem. 

But  if  there  is  such  a  rule  we  invite  the  Court  to  look  at 
the  captions  of  the  cases  cited  in  Appendix  D.  It  appears  that 
all  will  contest  cases  reaching  the  Supreme  Court  of  Oregon 
prior  to  Cline's  Will  (June,  1893) ,  24  Or  175;  33  Pac  542, 
were  entitled  in  that  court  by  the  names  of  the  respective 
parties  who  propounded  or  contested  the  will.  Examples 
are  cited  in  Judge  Knowles'  opinion.  The  Oregon  Supreme 
Court  opinions  in  those  cases  do  not  show  how  the  pro- 
ceedings were  entitled  in  the  county  courts.  But  beginning 
with  Cline's  Will  and  continuing  down  to  date,  all  will  con- 
test cases  decided  by  the  Supreme  Court  of  Oregon,  with  a 
few  scattered  exceptions,  have  been  entitled  in  the  probate 
proceeding,  usually  but  not  always,^  with  a  sub-title  identi- 
fying the  proponents  and  the  respondents  respectively  as 
appellants  or  respondents.  For  examples,  see  Appendix  D. 
In  Oregon  practice,  plenary  suits  in  personam  are  between 
plaintiffs  and  defendants,  and  the  name  of  an  estate  would 
have  no  place  in  the  title  of  the  cause  (ORS  13.010,  15.020, 
16.030,  16.210) .  So,  if  captions  characterize  the  proceeding. 


Examples  of  cases  entitled  only  in  the  estate  with  no  sub-title  are:  John's 
Will  (1896),  30  Or  494.  47  Pac  341;  Booth's  Will  (1901),  40  Or  154,  61 
Pac  1135;  Skinner's  Will  (1902),  40  Or  571,  62  Pac  523;  Holman's  Will 
(1902).  42  Or  345,  70  Pac  908;  Mendenhall's  Will  (1903),  43  Or  542,  72 
Pac  318. 
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it  is  now  clear  that  from  1893  down  to  date,  will  contests 
could  not  be  plenary  suits  in  personam. 

We  recognize,  of  course,  that  on  a  question  of  federal 
law,  the  decisions  of  the  Federal  courts,  whether  right  or 
wrong,  are  binding  on  the  state  courts.  We  realize  also  that 
in  certain  classes  of  cases  Vv'herein  Federal  jurisdiction  de- 
pends upon  the  effect  of  a  state  statute,  the  Federal  courts 
may  determine  for  themselves  the  actual  effect  of  the  statute. 
But  the  questioned  statements  of  Judge  Knowles  did  not 
come  within  either  rule.  On  the  contrary,  the  basic  ques- 
tion there  considered,  as  the  court  itself  recognized,  was 
purely  one  of  state  law,  as  to  which  the  Federal  Court,  as 
it  also  recognized,  was  bound  by  the  statutes  and  decisions 
of  Oregon.  That  question,  as  treated  in  the  Richardson  case, 
was  actually  one  of  fact,  rather  than  of  law;  and  a  mistake  in 
deciding  such  a  question  would  not,  in  any  event,  bind  any- 
one not  a  party  to  the  decree. 

But  after  all,  there  is  really  no  occasion  now  to  determine 
whether  the  opinion  in  the  Richardson  case  was  justified 
by  the  statutes  then  in  effect,  or  by  the  cases  theretofore 
decided  by  the  Supreme  Court  of  Oregon  or  by  the  Supreme 
Court  of  the  United  States.  Since  that  time,  there  have  been 
several  important  developments,  any  one  of  which  would 
be  sufficient  to  render  the  Richardson  case  inapplicable  as 
a  precedent  here.  The  following  are  examples: 

(a)  In  1893,  after  the  Richardson  case  had  been  tried 
and  decided  in  the  lower  court  (56  Fed.  384)  ,  the  Oregon 
Legislature  (prompted,  no  doubt,  by  that  decision)  passed 
the  Act  set  out  in  full  in  Appendix  C.  Section  4  of  that  act, 
now  ORS  115.180,  specifically  authorized  will  contests  in 
the  probate  courts.  Mansfield  v.  Hill   (1910)  ,  56  Or  400, 
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408;  107  Pac  471,  474;  Florey  v.  Meeker  (1952),  194  Or 
257,  279-280;  240  P2d  1177,  1187. 

(b)  A  long  line  of  will  contest  cases  decided  by  the 
Supreme  Court  of  Oregon  after  the  Richardson  opinion  was 
written,  leave  no  room  for  doubt  that  such  contests  must 
originate  in  the  probate  court  as  a  part  of  the  probate  pro- 
ceeding. See  cases  cited  in  Appendix  D,  noting  particularly 
those  beginning  with  John's  Will  (1896)  ,  30  Or  494;  47  Pac 
341,  and  continuing  to  the  end  of  the  list. 

(c)  Since  the  decision  in  the  Richardson  case,  there  have 
been  decided  by  the  Supreme  Court  of  the  United  States 
many  of  the  more  important  cases  on  the  issue  now  before 
this  court.  One  example  is  Sutton  v.  English  (1918),  246 
US  199,  which  is  important  here  not  only  because  it  be- 
came the  leading  case  on  federal  jurisdiction  in  such  mat- 
ters, but  also  because  it  arose  in  Texas  where  the  juridic- 
tion  of  the  probate  court  is  the  same,  in  every  respect  now 
material,  as  that  of  the  probate  court  in  Oregon  (246  US 
205-206) . 

(d)  In  1921  the  Oregon  Legislature  enacted  the  Statute, 
referred  to  above  as  the  1921  Act  (ante.  p.  33)  making  it 
clear  that  will  contests  are  to  be  tried  in  the  probate  court 
as  a  part  of  the  probate  proceeding. 

8.    The  1S93  Act-Appendix  C 

Appellant  contends  that  this  act  made  no  change  in  the 
law  with  resect  to  will  contests  except  to  prescribe  a  time 
limitation  for  instituting  contests  (Op.  Br.  73-75) .  Bearing 
in  mind  the  date  of  the  act  and  the  subjects  covered,  we 
surmise  that  it  was  intended  to  settle  the  very  questions 
involved  in  the  Richardson  case. 


42 


Certainly,  the  act  was  not  intended  to  be  merely  a  statute 
of  limitations.  If  that  were  its  purpose,  the  act  has  been 
misunderstood  by  all  of  the  eminent  lawyers  and  jurists 
who  compiled  the  six  different  Oregon  Codes  (B.  &:  C. 
1902;  L.O.L.  1920;  O.C.A.  1930;  O.C.L.A.  1940;  O.R.S. 
1953)  published  since  1893;  for  each  of  them  placed  Section 
4  among  the  code  sections  relating  to  wills  rather  than 
amouQ-  those  classified  as  statutes  of  limitation.  In  each  com- 
pilation,  all  classes  of  limitations  applicable  to  the  various 
types  of  plenary  suits  and  actions  were  codified  together 
as  such;  and  in  none  was  Section  4  of  the  1893  act  so  classi- 
fied. The  reason  will  appear  upon  analysis  of  the  1893  act. 

The  1893  Act  consisted  of  four  sections.  Section  1  re- 
quired every  custodian  of  a  will  to  deliver  it  to  the  executor, 
or  to  the  county  court,  within  a  stated  period.  Section  2 
designated  the  parties  who,  whether  in  possession  of  the 
will  or  not,  were  authorized  to  petition  the  court  "to  have 
the  will  proved".  Section  3  provided  for  compulsory  process 
to  require  production  of  a  will  "in  the  possession  of  a  third 
party".  Section  4  then  provided: 

"Section  4.  When  a  will  has  been  admitted  to  pro- 
bate, any  person  interested  may,  at  any  time  within 
one  year  after  such  probate,  contest  the  same  or  the 
validity  of  such  will;  and  in  case  a  will  has  been  hereto- 
fore admitted  to  probate,  such  contest  may  be  made  at 
any  time  within  one  year  from  the  taking  effect  of  this 
act;  and  all  proceedings  for  such  contests  or  for  pro- 
hating  ivills  must  be  begun  within  the  time  herein 
specified;  provided,  that  if  a  person  entitled  to  contest 
the  probate  of  a  will  or  the  validity  thereof  be  laboring 
under  any  legal  disability,  the  time  in  which  he  may 
institute  such  contest  shall  be  extended  one  year  from 
and  after  the  removal  of  such  disability." 
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There  is  nothing  at  all  ambiguous  in  the  1893  act  when 
read  in  its  entirety.  Section  4,  presently  involved,  expressly— 

(1)  declared  that  any  person  interested  in  a  will  may 
contest  either   (a)    the  validity  of  the  will,  or   (b) 
the  probate  thereof;  and 

(2)  prescribed  periods  of  limitation  both  (a)  for  probat- 
ing wills  in  the  first  instance\  and  (b)  for  institut- 
ing contests  after  the  initial  probate. 

Appellant  treats  Section  4  as  if  it  consisted  only  of  the 
second  of  these  two  parts— the  limitations.  If  that  were  all 
the  Legislature  intended  to  accomplish,  that  was  all  that 
it  needed  to  say.  But  Section  4  did  more  than  that.  It 
affirmatively  declared  the  right  of  any  interested  person  to 
contest  the  will,  or  the  probate,  in  the  county  court.  By 
necessary  implication  at  least,  it  required  the  contest  to  be 
a  part  of  the  probate  proceeding,  for  no  power  was  vested 
in  the  county  court  to  proceed  in  any  other  manner. 

It  will  be  noted  that  all  four  sections  of  the  act  had 
reference  to  just  such  situations  as  those  involved  in  Rich- 
ardson V.  Green.  Had  the  1893  act  been  in  effect  at  that 
time,  Section  1  would  have  made  it  the  defendant's  duty 
to  file  the  alleged  will  within  a  stated  time;  Section  2 
would  have  authorized  the  plaintiffs  to  initiate  an  appro- 
priate proceeding  even  though  they  did  not  have  possession 
of  the  will;  Section  3  would  have  provided  compulsory 
process  for  production  of  the  alleged  will;  and  Section  4 
would  have  cleared  up  the  jurisdictional  questions  there 
involved  by  requiring  the  will  contest  to  be  instituted  in 
the  probate  court  as  a  part  of  the  probate  proceeding. 


The  one  year  limitation  for  probating  wills  in  the  first  instance  was  continued 
down  through  the  various  subsequent  codes  (B.  &  C.  1108;  L.O.L.  1143; 
O.L.  1143;  O.C.A.  11-207  and  O.C.L.A.  19-208)  until  removed  by  Ch.  185, 
Or.  Laws,  1945. 
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The  Vv^ording  of  Section  4  should  be  carefully  noted.  The 
"contest"  referred  to  includes  both  (1)  a  contest  of  the 
will,  and  (2)  a  contest  of  its  probate.  The  first  would 
involve  such  issues  as  due  execution  of  the  will,  testamen- 
tary capacity,  undue  influence,  etc.;  while  the  second  would 
involve  the  regularity  of  the  proceedings  by  which  the  will 
was  admitted  to  probate.  The  latter,  obviously,  would  have 
to  be  a  part  of  the  probate  proceeding.  As  only  one  form 
of  contest  is  provided  for,  the  legislative  intent  to  make 
the  entire  contest  a  part  of  the  probate  proceeding  is  clear. 

9.    Proof  of  the  Alleged  "New  Will  or  Codicil"  Could  Be 
Made  Only  in  the  Probate  Court 

In  his  third  claim  appellant  alleged  vaguely  that  Mrs. 
Jackson  had  executed  a  "new  will  or  codicil"  (R.  69)  which 
"amended  or  revoked"  (Op.  Br.  16)  the  will  admitted  to 
probate.  Even  if  that  were  true,  those  facts  would  not  entitle 
appellant  to  institute  a  plenary  suit  in  an  Oregon  court 
to  obtain  the  relief  sought. 

The  leading  cases  relied  upon  by  appellant  on  this  point 
were  decided  at  a  time  when  probate  courts  in  the  particular 
jurisdictions  involved  had  no  adequate  power,  as  an  incident 
of  their  ordinary  probate  jurisdiction,  to  require  production 
of  concealed  or  suppressed  wills.  In  Oregon,  that  power 
was  supplied,  if  it  did  not  exist  before,  by  Section  2  (now 
ORS  115.130)  of  the  1893  Act,  set  out  in  Appendix  C. 
This  Act  gave  the  probate  court  all  of  the  powers  of  dis- 
covery and  compulsory  process  needed  to  meet  such  a 
situation  as  plaintiff  undertakes  to  describe. 

The  1893  Act  also  provided  for  the  probate  of  lost  or 
destroyed  wills  (Section  3,  now  ORS  115.120).  A  single 
volume  of  the  Pacific  Reporter  contains  two  Oregon  cases 
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involving  the  probate  of  lost  or  destroyed  wills.  In  one, 
Millers  Will  (1907) ,  49  Or  452;  90  Pac  1002,  the  lost  will 
was  admitted  to  probate.  In  the  other,  McCoy's  Will  (1907) , 
49  Or  579;  90  Pac  1105,  probate  was  denied,  but  only 
because  of  a  failure  of  proof. 

Moreover,  proof  of  the  existence  of  a  will  executed  after 
the  one  tendered  for  probate  in  this  case  would  be  ample 
ground  for  contesting  the  will  in  question.  That  is  shown 
in  many  of  the  will  contest  cases  cited  in  Appendix  D. 
Obviously,  no  purported  will  which  has  been  revoked  or 
superseded  by  a  later  one  can  be  established  as  the  "last 
will  and  testament"  of  the  decedent.  So,  in  Oregon  a 
probate  court,  as  a  part  of  the  probate  proceeding,  has  full 
power  to  ascertain  and  determine  whether  there  is  out- 
standing any  will  entitled  to  probate.  It  may  be  safely  said 
that  while  a  probate  proceeding  is  pending  in  a  probate 
court,  no  Oregon  court  of  general  jurisdiction  would  under- 
take to  determine  whether  a  will  tendered  for  probate  was 
in  fact  the  last  will  of  the  decedent,  no  matter  how  the 
issue  might  be  presented. 

The  adequacy  of  a  remedy  in  the  probate  court  for  relief 
from  fraud  in  the  probate  of  a  will  has  been  referred  to 
many  times  by  the  courts  in  determining  equitable  juris- 
diction to  set  aside  the  probate  decree.  One  example  is 
Broderick's  Will,  cited  above  (p.  8)  ,  wherein  the  court 
said: 

"And  one  of  the  principal  reasons  assigned  by  the 
equity  courts  for  not  entertaining  bills  on  questions 
of  probate  is,  that  the  probate  courts  themselves  have 
all  the  powers  and  machinery  necessary  to  give  full 
and  adequate  relief."  (88  US  510) 
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"It  needs  no  argument  to  show,  as  it  is  perfectly 
apparent,  that  every  objection  to  the  will  or  the  probate 
thereof  could  have  been  raised,  if  it  w^as  not  raised, 
in  the  Probate  Court  during  the  proceedings  instituted 
for  proving  the  will,  or  at  any  time  within  a  year  after 
probate  was  granted;  and  that  the  relief  sought  by 
declaring  the  purchasers  trustees  for  the  benefit  of 
the  complainants  would  have  been  fully  compassed 
by  denying  probate  of  the  will.  On  the  establishment 
or  non-establishment  of  the  will  depended  the  entire 
right  of  the  parties;  and  that  was  a  question  entirely 
and  exclusively  wdthin  the  jurisdiction  of  the  Probate 
Court.  In  such  a  case  a  court  of  equity  will  not  inter- 
fere, for  it  has  no  jurisdiction  to  do  so.  The  Probate 
Court  was  fully  competent  to  afford  adequate  relief." 
(p.  517) 

Simmons  v.  Saul  (1890) ,  138  US  439,  was  a  suit  in  equity 
brought  in  the  Federal  court  in  Pennsylvania  to  charge 
the  defendants  as  trustees  because  of  fraud  in  the  probate 
of  an  estate  in  Louisiana.  The  prayer  was  that  the  probate 
proceeding  be  held  to  be  void,  that  an  account  be  taken 
for  timber  sold  from  certain  lands  and  for  other  relief. 
The  Supreme  Court,  after  finding  that  the  probate  court 
could  have  granted  full  relief  on  timely  application,  con- 
cluded: 

"The  case  of  Broderick's  Will,  21  Wall.  503,  upon 
this  point  is  absolutely  conclusive  against  the  appel- 
lants. That  was  a  bill  in  equity  brought  by  the  alleged 
heirs-at-law  of  Broderick  to  set  aside  and  annul  the 
probate  of  his  will  in  the  probate  court  of  California, 
and  to  recover  the  property  belonging  to  his  estate,  or 
to  have  the  purchasers  at  the  executor's  sale  thereof, 
and  those  deriving  title  from  them,  charged  as  trustees 
for  the  benefit  of  complainants.  The  bill  alleged  that 
the  will  was  forged;  that  the  grant  of  letters  testamen- 
tary and  the  orders  for  the  sale  of  the  property  were 
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obtained  by  fraud,  all  of  which  proceedings,  as  well 
as  the  death  of  decedent,  were  unknown  to  the  com- 
plainants until  within  three  years  before  the  filing  of 
the  bill.  A  demurrer  to  the  bill  was  overruled  and  the 
case  was  appealed  to  this  court.  It  was  held,  Mr.  Justice 
Bradley  delivering  the  opinion,  that  a  court  of  equity 
will  not  entertain  jurisdiction  to  set  aside  the  probate 
of  a  will,  on  the  ground  of  fraud,  mistake  or  forgery, 
this  being  within  the  exclusive  jurisdiction  of  the  pro- 
bate court;  and  that  it  will  not  give  relief  by  charging 
the  purchasers  at  the  executor's  sale,  under  the  orders 
of  the  probate  court,  and  those  deriving  title  from 
them,  as  trustees,  in  favor  of  a  third  person,  alleged 
to  be  defrauded  by  the  forged  or  fraudulent  will,  where 
the  court  of  probate  could  afford  relief,  in  whole  or 
in  part. 

"With  the  single  exception  that  that  case  was  brought 
to  set  aside  the  probate  of  a  will,  and  this  was  brought 
to  set  aside  the  granting  of  letters  of  administration 
upon  a  succession,  the  two  cases  are  as  much  alike 
as  two  photographs  of  the  same  person,  the  lineaments 
of  the  alleged  fraud  being  more  distinctly  brought 
out  in  the  bill  in  the  case  of  Broderick's  Will,  than 
in  the  bill  in  this  case.  Both  were  bills  in  equity, 
brought  by  the  alleged  heirs-at-law  of  a  decedent, 
to  set  aside  and  annul  a  decree  of  a  court  of  pro- 
bate, and  all  the  subsequent  proceedings,  including 
the  order  of  sale  and  the  sale  itself.  Both  alleged 
fraud  in  the  procurement  of  the  respective  decrees, 
and  knowledge  of  the  fraud  by  the  defendants— actual 
knowledge  in  the  Broderick  Case,  and  constructive 
knowledge  in  this  case.  Both  showed  a  long  period  of 
delay— nine  years  in  the  Broderick  Case,  and  eighteen 
in  this  case,  and  both  set  up  ignorance  of  the  facts  as 
the  excuse  for  laches;  and  in  both  cases,  according  to 
the  averments  of  the  bill  in  each,  the  probate  court 
had  adequate  power  to  afford  relief.  See  also  Ellis  v. 
Davis,  109  U.S.  485.  We  think  the  decision  in  that 
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case  is  applicable  to  the  whole  of  this  case  upon  the 
question  of  fraud,  and  thus  obviates  the  necessity  of 
adverting  any  further  to  the  question  of  the  establish- 
ment of  a  trust,  as  against  the  defendant,  in  favor  of 
the  complainants."   (pp.  459-460) 

It  seems  clear,  first,  that  all  of  the  relief  which  appellant 
seeks  on  account  of  the  alleged  missing  will  can  be  obtained 
in  the  probate  court,  and  second,  that  in  such  a  situation 
the  Federal  courts  cannot  intervene. 

10.    Effect  of  Acts  Transferring  Probate  Jurisdiction  to  the 
Circuit  Courts 

Beginning  in  1919,  the  Oregon  Legislature  inaugurated 
a  series  of  Acts,  each  applicable  to  judicial  districts  of  a 
particular  class  (based  on  population,  etc.)  ,  which  resulted 
in  the  transfer  (a)  of  all  probate  powers  to  the  circuit 
courts  in  certain  judicial  districts,  and  (b)  particular  pro- 
bate powers  to  the  circuit  courts  in  certain  other  judicial 
districts.  See  Appendix  B. 

The  important  feature  of  each  of  these  transfers  of  juris- 
diction is  that  the  probate  powers  thereby  vested  in  the 
circuit  courts  were  kept  separate  and  distinct  from  the 
general  jurisdiction  of  the  circuit  courts.  As  observed  by 
the  Supreme  Court  of  Oregon  in  a  case  transferred  under 
§13-502,  O.C.L.A.    (now  ORS  5.050,  App.  B)  : 

"*  *  *  Whenever  a  probate  matter  is  transferred 
from  a  county  court  to  a  circuit  court  under  §13-502, 
O.C.L.A.,  the  circuit  court  merely  acquires  a  new  duty, 
or,  to  put  it  otherwise,  the  proceeding  acquires  a  new 
judge  whose  powers  and  jurisdiction  in  the  transferred 
proceedings  are  identical  with  and  no  greater  than 
those  which  could  have  been  exercised  in  the  premises 
by  the  county  court  whence  the  matter  came,  if  the 
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subject  of  the  contest  was  within  the  jurisdiction  of 
the  county  court  and  had  been  tried  therein.  Such 
transfer  resuUs  only  in  a  change  of  forum  without 
enhancement  of  judicial  power."  {Estate  of  Ott,  193 
Or  262,  273;  238  P2d  269,  273) 

In  that  case  the  court  quoted  its  earlier  observation  in  Van 
Vlack  V.  Van  Vlack  (1947)  ,  181  Or  646,  666;  182  P2d  969, 
977,  that  "a  probate  court,  whether  sitting  in  its  ancient 
home  or  in  the  courtroom  of  our  circuit  court,  is  one  of 
limited  jurisdiction."  (193  Or  272;  238  P2d  273).  And 
the  same  quotation  was  again  repeated  with  approval  in 
a  case  appealed  from  the  Circuit  Court  for  Multnomah 
County,  Probate  Department,  to  which  probate  jurisdiction 
was  transferred  by  ORS  3.340.  Arnold  v.  Arnold,  193  Or 
490,  500;  237  P2d  963,  968.  The  case  last  cited  contains 
a  comprehensive  review  of  the  prior  cases  on  the  same 
subject  and  makes  it  unnecessary  for  us  to  cite  them  here. 

Appellant's  argument  that  ORS  3.340  supports  his  con- 
tention that  the  Circuit  Court  for  Multnomah  County  has 
general  equity  powers  while  sitting  as  a  court  of  probate 
(Op.  Br.  71-72)  is  answered  by  the  following  quoted  from 
the  opinion  in  the  Arnold  case: 

"*  *  *  The  County  Court,  sitting  in  probate,  had 
the  exclusive  jurisdiction,  in  the  first  instance,  per- 
taining to  a  court  of  probate  (Sec.  13-501,  O.C.L.A.) , 
and  was  a  court  of  general  jurisdiction  in  exercising 
probate  powers.  In  re  Stromafi's  Estate,  supra,  178  Or. 
109.  See  cases  cited  in  notes  to  Sec.  13-501,  O.C.L.A., 
Vol.  2,  p.  440.  The  mode  of  proceeding  was  in  the 
nature  of  a  suit  in  equity  as  distinguished  from  an 
action  at  law  (Sec.  19-101,  O.C.L.A.),  although  the 
county  courts  were  not  'vested  with  general  equity 
powers.'  In  re  Elder's  Estate,  160  Or.  Ill,  115,  83  P. 
2d  477,  119  A.L.R.  302.  Nor  does  this  statute  vest  the 
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Circuit  Court  with  general  equity  powers,  but  only 
with  such  powers  in  matters  'pertaining  to  a  court  of 
probate',  and  these,  as  we  have  seen,  do  not  include 
controversies  of  the  kind  with  which  we  are  here 
dealing."   (193  Or  501-502;  237  P2d  968-969) 

PART  II— THE  SUBSIDIARY  CLAIMS 

As  explained  above  (p.  5)  ,  these  subsidiary  claims  con- 
sist of  what  appellant  pleaded  as  two  separate  claims  —  the 
First  and  the  Second. 

The  First  claim  alleged  that  the  trust  set  up  by  Article 
VI  is  invalid  "because  the  purposes  of  the  proposed  char- 
itable trust  are  so  indefinte  and  uncertain  that  the  same 
cannot  be  executed  and  carried  out,  and  because  the  dis- 
cretion accorded  the  trustees  therein  is  so  wide  and  indefi- 
nite that  their  consciences  cannot  be  held  to  the  carrying 
out  of  a  definite  and  certain  purpose  under  the  supervision 
of  a  court  of  equity."  (R.  58;  Op.  Br.  15) 

The  Second  claim  alleged  that  the  charitable  trust  actu- 
ally has  for  its  purpose  only  the  result  of  avoiding  taxes  and 
of  creating  a  perpetuity  whereby  a  group  of  persons  may 
use  the  trust  property  for  their  personal  profit  with  charity 
as  a  secondary  and  subordinate  incident.  (R.  60;  Op.  Br. 
15-16) 

These  claims,  it  will  be  noted,  are  based  entirely  on 
grounds  appearing  on  the  face  of  the  will.  They  are  di- 
rected solely  at  Article  VL  and  they  present  only  questions 
of  law. 

Judge  Mathis  in  his  Memorandum  of  Decision  indicated 
that  his  court,  though  without  jurisdiction  of  the  will  con- 
test, would  have  jurisdiction  of  these  susidiary  claims  if  no 
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will  contest  were  involved.  Appellant,  on  filing  his  amended 
complaint,  did  not  eliminate  the  will  contest;  instead,  he 
reasserted  it  as  set  out  in  his  original  complaint.  And  on 
this  appeal,  appellant  is  continuing  his  contention  that 
Article  VI  is  not  the  will  of  the  decedent,  and  that  the  court 
below  had  the  right  to  so  determine.  In  short,  appellant 
at  all  times  has  been  and  still  is  unwilling  to  eliminate  his 
"no  will"  claim  from  the  case. 

We  shall  asssume  that  the  court  below  would  have  had 
jurisdiction  to  decide  the  subsidiary  claims  if  the  writing 
on  which  they  are  based  were  not  being  challenged  by 
appellant  on  the  ground  that  it  was  not  the  will  of  Mrs. 
Jackson  but  of  others.  That,  of  course,  is  not  the  situation 
presented  here.  Appellant  is  asking  the  court,  sitting  in 
equity,  to  determine  as  a  matter  of  law  the  legal  effect  of 
v/hat  he  claims  to  be  merely  a  combination  of  words  having 
no  legal  significance  in  any  event.  There  are  a  number  of 
reasons  why,  we  contend,  there  is  no  basis  for  such  a  request. 

1.  While  a  contest  of  a  will  is  in  prospect,  the  courts  will 
not  entertain  a  proceeding  to  determine  the  construc- 
tion, validity  or  effect  of  particular  provisions  in  the  will. 

It  is  axiomatic  that  courts  will  not  decide  hypothetical 
or  moot  questions;  and  the  rule  applies  as  well  to  questions 
which  may  become  moot  as  to  those  already  known  to  be  so. 

Accordingly,  the  courts  have  been  careful  to  segregate 
the  probate  of  a  will,  on  the  one  hand,  from  questions  as 
to  its  construction  or  validity  on  the  other.  And  they  have 
been  just  as  careful  to  avoid  determination  of  questions 
of  interpretation  or  validity  until  after  the  will  has  been 
finally  proved  and  established  as  the  decedent's  will.    The 
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general  trend  of  the  decisions  is  indicated  by  the  following 

excerpts  from  the  authorities: 

"In  determining  whether  an  instrument  proffered 
for  probate  is  or  is  not  a  will,  the  court  cannot  ordin- 
arily enter  into  any  consideration  of  the  construction  of 
the  will,  resolve  inconsistencies  in  the  disposition  of 
the  property,  or  construe  the  provisions  of  the  instru- 
ment. These  are  matters  which  may  properly  arise 
only  after  the  probate  of  the  will."  (1  Bancroft's  Pro- 
bate Practice,  2nd  Ed.,  Sec.  132,  p.  324) 

"Equity  will  not  construe  a  will  which  has  not  been 
admitted  to  probate,  or  while  proceedings  for  a  rehear- 
ing of  probate  are  pending."  (4  Page  on  Wills,  Life- 
time Ed.  Sec.  1603,  p.  574) 

"Equity  will  not  entertain  a  suit  to  construe  a  will 
in  order  to  answer  merely  moot,  experimental  or  ab- 
stract questions."    (Idem.  p.  575) 

"Probate  logically  precedes  construction,  for  other- 
wise there  is  no  will  to  construe."  (Davis'  Will  (CCA 
NY) ,  75  NE  530,  533) 

In  discussing  the  power  of  equity  courts  to  construe 
wills,  Pomeroy,  Equity  Jurisprudence  (5th  Ed.) ,  Vol.  4, 
Sec.  1157A,  466,  states: 

"It  is  well  settled  that  a  court  will  never  entertain 
a  suit  to  give  a  construction  or  declare  the  rights  of 
parties  upon  a  state  of  facts  which  has  not  yet  arisen, 
nor  upon  a  matter  which  is  future,  contingent  and 
uncertain;  *  *  *=" 

Borchard,  Declaratory  Judgment  (Sec.  Ed.)  ,  pp.  702-703, 
states: 

"In  view  of  the  predominant  rule  that  declaratory 
judgments  constitute  alternative  remedies  and  are 
regulated  by  the  ordinary  rules  of  procedure,  it  is  not 
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surprising  to  find  that  the  tests  which  have  been  set 
up  as  a  criteria  for  a  cause  of  action  in  a  proceeding  for 
a  declaratory  judgment  construing  a  will,  do  no  vio- 
lence to  the  conventional  concept  of  a  cause  of  action. 
Thus,  courts  have  carefully  scrutinized  will  cases  to 
determine  whether  or  not  they  have  jurisdiction  of 
the  cause  of  action  before  entertaining  the  suit.  They 
have  refused  to  consider  cases  in  which  there  was  no 
'controversy',  in  which  the  facts  were  not  ripe  for  de- 
termination, or  in  which  the  declaration  proposed  was 
looked  upon  as  futile.  They  have  carefully  avoided 
suits  designed  to  receive  general  advise,  and  have  on 
occasions  been  reluctant  to  accept  suits  requiring  the 
determination  of  complicated  facts.  They  have  refused 
to  consider  suits  relating  to  rights  which  could  vest 
only  in  the  future  and  for  whose  determination  there 
is  no  immediate  need."   (pp.  702-703) 

One  illustrative  case  is  Ball  v.  Cooler  (Tenn;  1947) , 
207  SW2d  340.  The  executrix  under  a  will  filed  suit 
against  the  defendants,  as  legatees  and  devisees  under  the 
will,  to  obtain  an  interpretation  or  construction  of  the  will. 
In  the  argument  on  appeal  it  developed  that  a  will  contest 
was  pending.  The  court  said: 

"Since  the  interests  of  the  executrix  is  wholly  depend- 
ent upon  the  establishment  of  the  will  she  has  at  present 
no  interest  that  justifies  her  in  filing  the  bill,  nor  is 
there  'a  present  controversy'  which  the  court  can  finally 
settle  by  making  the  declaration  sought.  *  *  *  The 
construction  of  the  document  is  at  present  'not  jus- 
ticiable' *  *  *.  A  judgment  in  the  circuit  court  ad- 
verse to  the  will,  would  render  any  decree  of  this  Chan- 
cery cause  purely  theoretical.  The  court  will  make  no 
declaration  in  such  circumstances.  *  *  *  The  declara- 
tion must  be  a  final  determination  of  rights  and  will 
not  be  given  in  aid  of  another  proceeding  *  *  *". 
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"For  these  reasons  courts  in  other  states  have  expressly 
held  that  a  declaration  will  not  be  made  to  construe 
a  will  'when  another  suit  is  pending  on  the  same 
problem'  *  *  ^".    (pp.  341-342) 

On  rehearing  the  court  said: 

"However,  according  to  the  petition  for  rehearing, 
counsel  for  both  sides  agreed  that  the  lawsuit  should 
be  held  in  abeyance  until  our  decision  of  this  Chancery 
case.  By  their  agreement,  we  think  for  the  reasons  fully 
set  forth  in  our  original  opinion,  counsel  agreed  to 
put  the  cart  before  the  horse,  and  that  the  agreement 
should  have  been  to  hold  the  Chancery  suit  in  abeyance 
until  the  final  determination  of  the  suit  at  law.  If  that 
final  determination  of  the  lawsuit  is  to  the  effect  that 
the  will  is  invalid,  no  construction  of  the  instrument 
will  be  necessary,  and  if  the  will  be  held  valid  and  there 
remain  matters  requiring  a  declaration  by  the  Chan- 
cellor, doubtless,  then  the  pleadings  in  the  present  suit 
may  be  amended  to  meet  the  situation."  (207  SW2d 
343) 

So  far  as  we  can  determine,  there  is  no  conflict  of  author- 
ity on  this  proposition.  Not  one  of  the  cases  cited  by  appel- 
lant holds  to  the  contrary.  In  some  of  them  the  court  was 
careful  to  point  out  that  no  will  contest  was  involved.  With- 
out reviewing  them  all,  we  point  to  the  following  as 
examples. 

One  is  Spencer  v.  Watkins  (CCA  8th;  1909)  ,  169  F  378, 
heavily  relied  upon  by  appellant  (Op.  Br.  32,  36,  37,  52,  57, 
62,  63).  The  facts  have  been  stated  above  (p.  19).  The 
court  said: 

"The  suit  of  the  heirs  was  not  a  will  contest  in  the  cus- 
tomary acceptation  of  that  phrase.  No  question  xvas  in- 
volved that  ivould  properly  arise  at  the  presentation 
of  a  will  for  admission  to  probate.    The  heirs  did  not 
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seek  to  annul  the  probate  of  the  ivill  in  question.  They 
did  not  challenge  the  testamentary  capacity  of  the  tes- 
tatrix or  the  sufficiency  as  to  authentication  or  form 
of  the  written  expression  of  her  testamentary  purposes. 
On  the  contrary,  it  was  averred  in  their  bill  of  com- 
plaint and  admitted  in  the  answer  that  the  instruments 
in  question  had  been  duly  admitted  to  probate  as  the 
last  will  and  testament  of  the  deceased,  and  that  letters 
testamentary  had  been  duly  issued  to  the  defendant 
executors."  (p.  382) 

Another  example  is  Waterman  v.  Canal-Louisiana  Bank 
Co.  (1909) ,  215  US  33,  also  strongly  relied  upon  by  appel- 
lant (Op.  Br.  25,  42,  46,  53,  57,  62,  63,  72) .  The  issues 
presented  were  much  like  those  involved  in  Spencer  v. 
Watkins,  supra.  The  Waterman  case  was  a  suit  by  heirs  to 
obtain  a  determination  that  certain  legacies  had  lapsed 
because  of  the  non-existence  or  inadequate  identification 
of  the  legatees.  In  holding  that  the  case  was  within  Federal 
jurisdiction,  the  Supreme  Court  pointed  out: 

"The  complaint,  it  is  to  be  noted,  does  not  seek  to 
set  aside  the  probate  of  the  will  which  the  bill  alleges 
was  duly  established  and  admitted  to  probate  in  the 
proper  court  of  the  State."   (215  US  46)  . 

Gebhard  v.  Lenox  Library  (1907) ,  74  NH  416,  68  Atl 
540,  cited  and  quoted  by  appellant  (Op.  Br.  54-55) ,  clearly 
supports  our  position;  and  we  submit  that  this  appears  from 
appellant's  quotation  from  the  opinion  (Op.  Br.  55)  . 

The  basic  error  in  appellant's  reasoning  on  this  point,  as 
we  view  it,  is  his  assumption  that  (1)  contesting  the  will, 
and  (2)  challenging  the  validity  of  its  provisions,  are  not 
only  alternative,  but  also  concurrent,  remedies.  But  that 
is  not  true.  The  two  remedies  cannot  be  pursued  concur- 
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rently,  but  only  successively,  and  then  only  in  the  order  of 
succession  indicated  above. 

The  probate  of  the  Jackson  will  in  common  form  will  not 
become  final  until  (1)  it  is  reprobated  in  solemn  form,  or 
(2)  the  time  allowed  for  contest  expires,  or  (3)  the  party 
or  parties  entitled  to  contest  it  renounce  that  right.  None  of 
these  events  has  happened.  That  appellant  intends  to  con- 
test the  will  if  Article  VI  is  found  to  be  valid  on  its  face,  is 
obvious  from  the  allegations  in  his  complaint.  He  has  at  all 
times  carefully  reserved  that  right,  and  his  intent  to  exercise 
it  in  so7ne  court  is  clear  from  his  own  pleadings. 

Even  in  the  title  to  the  amended  complaint,  appellant 
referred  to  the  defendant  Davies  and  the  Bank  as  "Execu- 
tors under  the  purported  will  and  testament  of  Maria  C. 
Jackson,  deceased",  and  to  the  defendants  Davies,  Knight 
and  the  Bank  as  "purported  Trustees  appointed  by  said 
purported  last  will  and  testament".  He  treats  Article  VI,  not 
as  the  will  of  Mrs.  Jackson,  but  merely  as  her  "purported" 
will. 

This  case  therefore  is  clearly  distinguishable  from  those 
wherein  a  court  of  general  jurisdiction  undertakes  to  con- 
strue a  will  which  has  been  proved  and  established  as  such. 
In  all  such  cases,  the  final  decree  of  the  court  will  put  an 
end  to  the  controversy  for  all  time.  Here,  the  decree  of  the 
court,  if  for  the  appellees,  will  not  settle  the  controversy;  it 
will  merely  result  in  another  proceeding  in  another  court 
to  obtain  a  determination  that  the  Federal  courts  in  this 
case  had  wasted  their  time  because  the  instrument  on  which 
their  adjudication  was  based  never  had  any  legal  existence 
anyway.  Plaintiff  has  cited  no  authority  to  justify  this  or  any 
other  court  in  undertaking  to  make  such  a  contingent,  hypo- 
thetical and  inconclusive  determination. 
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2.  A  Federal  court  in  a  diversity  case  will  not  undertake 
to  decide  claims  within  its  jurisdiction  when  mingled 
with  related  claims  outside  its  jurisdiction  if  they  all  are 
within  the  jurisdiction  of  the  state  court. 

In  both  Broderick's  Will,  supra,  and  Simmons  v.  Saul, 
supra,  the  complainant  sought  not  only  to  set  aside  a  will 
but  also  other  relief  which  was  within  the  jurisdiction  of 
the  Federal  courts  under  the  diversity  statute.  In  each  case, 
the  Supreme  Court  sustained  or  directed  dismissal  of  the 
entire  suit.  The  reasons  are  indicated  in  the  above  quoted 
parts  of  the  opinions,  (pp.  8-9;  46-48) 

Haines  v.  Carpenter  (1875),  91  US  (1  Otto)  254,  was 
a  suit  brought  in  the  Federal  court  seeking  the  determina- 
tion of  a  variety  of  questions  arising  under  a  will  (including 
a  claim  that  the  will  was  "null  and  void")  for  the  purpose  of 
avoiding  a  multiplicity  of  suits.  The  lower  court  sustained 
a  demurrer  to  the  bill  and  dismissed  the  suit.  The  Supreme 
Court  affirmed,  saying: 

"A  mere  statement  of  the  bill  is  sufficient  to  show 
that  it  cannot  be  sustained.  Whilst  it  undoubtedly  pre- 
sents some  matters  of  equitable  consideration,  they  are 
so  mixed  up  with  others  of  a  different  character,  or 
which  cannot  be  entertained  by  the  Circuit  Court  of 
the  United  States,  and  which  constitute  the  main  ob- 
ject and  purpose  of  the  suit,  as  to  make  the  bill  essen- 
tially bad  on  demurrer."   (pp.  256-257) 

Ellis  V.  Davis   (1883),  109  US  485,  cited  above    (p.  9) 
was  a  suit  brought  by  next  of  kin  in  the  Federal  Court  to 
set  aside  a  will,  to  recover  possession  of  certain  lands,  to  ob- 
tain an  accounting  of  rents  and  profits,  and  to  cancel  a  deed 
made  by  the  decedent  during  her  lifetime.  The  Supreme 
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Court,  after  holding  that  there  was  no  jurisdiction  over  the 
will  contest,  referred  to  the  other  requested  relief  and  said: 
"There  is  nothing  left,  therefore,  as  a  ground  of 
support  for  the  present  bill,  except  so  much  of  the  case 
made  by  it  as  rests  upon  the  prayer  for  the  cancella- 
tion of  the  sale  and  conveyance  of  the  Beauvoir  estate 
by  Mrs.  Dorsey  in  her  lifetime.  That  relief  is  claimed 
in  part  on  the  ground  of  a  constructive  fraud,  growing 
out  of  the  defendant's  relation  to  her  at  the  time  as  a 
confidential  agent;  but  we  see  nothing  in  the  circum- 
stances as  detailed  to  forbid  such  a  transaction  between 
the  parties,  and  the  charges  of  actual  fraud  and  undue 
influence  applicable  to  this  sale,  considered  as  detached 
from  the  rest  of  the  case,  are  not  of  such  character,  even 
when  admitted  by  the  demurrer,  as  in  law  would  justify 
a  recission.  And  as  the  case  for  relief  as  to  this  sale  is 
not  made  independently,  but  only  as  part  of  the  whole 
case  intended  to  be  presented  by  the  bill,  ive  conclude 
that  it  must  fail  with  the  rest."   (pp.  503-504) 

In  Sutton  V.  English  (1918),  246  US  109,  cited  above 
(p.  11) ,  the  complaint  prayed  not  only  that  a  will  be  set 
aside  but  also  for  other  relief,  some  of  which  was  within  the 
jurisdiction  of  the  Federal  court.  In  dismissing  the  suit,  the 
Supreme  Court  held  that  the  Federal  court  had  no  juris- 
diction to  set  aside  the  will,  and  that  while  it  had  jurisdic- 
tion to  grant  the  other  relief  sought,  it  should  not  do  so  for 
reasons  stated  as  follows: 

"It  will  be  seen  that  the  contention  must  be  over- 
ruled at  once,  so  far  as  concerns  the  equitable  jurisdic- 
tion of  the  county  court,  because  in  the  case  before  us 
the  title  to  land  is  involved  and  the  matter  in  contro- 
versy exceeds  $1,000.  The  jurisdiction  of  the  district 
court  is  not  thus  limited,  and,  under  local  decisions 
{Japhet  V.  Pullen,  63  Tex.  Civ.  App.  157,  and  cases 
cited)   it  may  be  assumed  that  an  independent  suit  in 
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equity  could  be  entertained  by  that  court,  and  there- 
fore—under the  decisions  of  this  court  to  which  refer- 
ence has  been  made— might  be  brought  in  the  United 
States  District  Court,  for  the  purpose  of  construing  the 
joint  will  of  Moses  and  Mary  Jane  Hubbard  as  ineffica- 
cious to  dispose  of  the  community  property,  and  to  set 
aside,  for  fraud  or  on  other  grounds,  the  judgment  re- 
covered by  the  defendants  English  and  others  against 
Mary  Jane  Hubbard  establishing  their  title  to  that 
property;  and  that,  if  the  title  of  complainants  as  heirs- 
at-law  of  Mary  Jane  Hubbard  could  thus  be  shown,  the 
jurisdiction  to  partition  the  property  would  follow  as 
of  course.  BiU,  as  already  pointed  out,  even  could  com- 
plainants succeed  in  showing  that  Mary  Jane  Hubbard 
at  the  time  of  her  death  was  entitled  to  the  community 
property,  her  will  giving  all  the  residue  of  her  pro- 
perty to  Cora  D.  Spencer  still  stands  in  the  way  of  their 
succeeding  to  it  as  heirs-at-law,  and  hence  their  prayer 
to  have  that  will  annulled  with  respect  to  the  residuary 
clause  is  essential  to  their  right  to  any  relief  in  the  suit," 
(pp.  206-207) 

There  are  several  special  reasons,  plainly  indicated  in 
appellant's  complaint,  for  applying  here  the  rule  stated  in 
proposition  2  above.  The  complaint  shows  that  the  sub- 
sidiary claims  were  brought  into  the  case  as  mere  incidents 
of  the  will  contest.  They  are  pleaded  as  part  of  the  alleged 
over-all  fraudulent  scheme.  These  claims,  when  read  in 
connection  with  cross  references  to  other  allegations,  were 
framed  so  that  they  could  be  used  as  further  evidence  of  the 
undue  influence  which,  appellant  claims,  induced  the  testa- 
trix to  include  Article  VI  in  her  will. 

Appellant  was  not  content  to  say,  as  he  needed  only  to 
say,  that  the  trust  provisions  were  fatally  indefinite  and  that 
they  violated  public  policy  in  the  respects  claimed;  but  he 
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went  further  and  alleged  that  those  provisions  were  fraudu- 
lently designed  by  Mrs.  Jackson's  advisers  to  gain  advantages 
for  themselves.  All  these  charges  can  be  made,  and  doubtless 
will  be,  on  the  will  contest.  The  court  below  was  not  re- 
quired to  seperate  these  subsidiary  claims  from  the  rest  of 
the  will  contest  and  decide  them  in  advance  of  the  contest. 
Appellant  has  cited  no  case  in  which  such  a  course  has  been 
approved  by  any  Federal  court. 

3.  It  was  within  the  loiuer  court's  discretion  to  decline, 
under  the  rules  of  comity,  to  decide  the  subsidiary 
claims  in  advance  of  a  determination  of  the  will  coritest. 

Appellant  seems  to  admit  that  a  probate  proceeding  is  one 
in  rem,  that  it  takes  control  of  the  res,  and  that  the  probate 
court  has  exclusive  possession  and  administration  of  the 
property  of  the  estate  (Op.  Br.  61) . 

On  the  other  hand,  appellees  recognize  that  courts  of 
general  jurisdiction,  including  Federal  courts  in  diversity 
cases,  normally  have  jurisdiction  to  hear  and  decide  such 
questions  as  those  involved  in  the  subsidiary  claims  when 
such  determinations  do  not  interfere  with  the  administra- 
tion of  the  estate  in  the  probate  court.  Appellants  agree 
also  that  the  decision  of  the  Federal  court  in  such  a  case  is 
binding  upon  the  state  probate  court. ^ 

But  the  mere  fact  that  Federal  courts  may,  in  some  cases 
arising  out  of  the  administration  of  estates,  have  concurrent 
jurisdiction  with  the  state  courts,  does  not  mean  that  they 


Appellant  charges  Judge  Mathis  with  making  the  "amazing"  suggestion  that 
the  Oregon  court  might  refuse  to  recognize  the  decision  of  the  Federal  court 
in  such  a  situation  (Op.  Br.  31-32;  44).  We  think  appellant  has  misread 
Judge  Mathis'  Memorandum.  All  that  he  said,  as  we  read  the  Memoran- 
dum, was  that  mIuIc  this  action  is  still  pending  in  the  Federal  court,  the 
Oregon  state  court  might  refuse  to  consider  the  will  contest  or  related 
questions.  Certainly,  the  Oregon  court  would  have  that  right. 
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will  in  all  cases  exercise  that  jurisdiction.  Certain  rules  of 
comity  have  developed  under  which  a  Federal  court  may 
stay  its  hand,  even  in  cases  where  it  would  have  jurisdiction 
to  act. 

The  principle  of  comity  has  been  described  by  the  Su- 
preme Court  in  a  habeas  corpus  case  as: 

"a  doctrine  which  teaches  that  one  court  should  defer 
action  on  causes  properly  within  its  jurisdiction  until 
the  courts  of  another  sovereignty  with  concurrent 
powers,  and  already  cognizant  of  the  litigation,  have 
had  an  opportunity  to  pass  upon  the  matter."  {Darr 
V.  Burjord,  339  US  200,  204,  94  L  Ed  761,  70  S  Ct  587.) 

In  Kelleam  v.  Maryland  Cas.  Co.,  312  US  377,  85  L  Ed 
899,  61  S  Ct  595,  an  administrator's  surety  brought  suit  in 
the  Federal  court  for  exoneration  (while  a  separate  action 
was  pending  to  set  aside  an  order  of  distribution  on  grounds 
of  fraud)  and  obtained  the  appointment  of  a  receiver  to 
conserve  the  decedent's  property  pending  the  outcome  of 
the  dispute  between  the  heirs.  The  Supreme  Court  held  that 
the  receiver  should  not  have  been  appointed,  since  it  was 
not  auxiliary  to  other  relief,  and  made  the  following  obser- 
vations pertinent  to  our  present  inquiry: 

"And  even  if  the  bill  be  contrued  as  drawing  in  issue 
the  merits  of  the  controversy  between  the  heirs  which 
the  federal  court  had  jurisdiction  to  adjudicate  within 
the  rule  of  Arrozvsmith  v.  Gleasoji,  129  U.S.  86,  and 
Sutton  V.  English,  246  U.S.  199,  205,  that  court  could 
not  with  propriety  proceed.  A  case  involving  that  very 
controversy  was  pending  in  the  Oklahoma  court.  That 
case  did  not  involve  simply  an  in  personam  action.  Cf. 
Kline  v.  Burke  Construction  Co.,  260  U.S.  226.  It  in- 
volved an  adjudication  of  rights  to  specific  property 
distributed  pursuant  to  a  probate  decree.  Cf.  Penn 
General  Casualty  Co.  v.  Pennsylvania,  supra  at  p.  195. 
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The  federal  court  therefore  should  not  have  asserted 
its  authority.  In  such  a  case  it  is  'in  the  public  interest 
that  federal  courts  of  equity  should  exercise  their  dis- 
cretionary power  with  proper  regard  for  the  rightful 
independence  of  state  governments  in  carrying  out 
their  domestic  policy.'  Pennsylvania  v.  Williams,  supra, 
p.  185."  (312  US  at  p.  382) 

The  principles  thus  stated  are  familiar  ones,  and  sup- 
ported by  authorities  too  numerous  to  cite  in  this  brief. 
We  think  they  are  peculiarly  applicable  here.  The  subject 
matter  of  this  action  (i.e.,  the  will)  is  already  within  the 
jurisdiction  of  the  state  probate  court.  That  court  will  be 
required  to  determine  whether  Article  VI  is,  or  is  not,  the 
will  of  Mrs.  Jackson.  The  issues  of  fraud  and  undue  influ- 
ence will  be  decided  in  the  normal  way  by  the  only  court 
authorized  to  decide  them.  The  decision  of  such  issues  may 
determine,  to  a  considerable  extent,  the  course  of  adminis- 
tration of  the  estate  thereafter.  There  is  no  good  reason 
why  the  Federal  court  should  at  this  time  intervene  and 
take  over  a  part  of  the  basic  controversy.  Since  appellant 
is  a  minor  he  is  not  barred  by  the  six-months'  provision  in 
the  statute  providing  for  will  contests.  Accordingly  it  was 
proper  for  the  lower  court,  in  the  exercise  of  a  decent 
respect  for  the  functions  of  a  co-ordinate  tribunal,  to  with- 
hold action,  even  if  the  subject  matter  were  within  the 
jurisdiction  of  the  Federal  court. 

Respectfully  submitted, 

Roy  F.  Shields, 
James  G.  Smith, 

Maguire,  Shields,  Morrison,  Bailey 
&  Kester, 

A  ttorneys  for  Appellees. 
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APPENDIX  A 

Oregon  Constitutional  Provisions 

The  Judicial  Department  of  the  State  of  Oregon  is  set 
up  in  Article  VII  of  the  State  Constitution.  That  Article, 
as  originally  adopted  by  the  people  of  Oregon  in  1857 
contained  the  following  provisions: 

"Sec.  1.  The  judicial  power  of  the  state  shall  be 
vested  in  a  supreme  court,  circuit  courts,  and  county 
courts,  which  shall  be  courts  of  record,  having  general 
jurisdiction,  to  be  defined,  limited  and  regulated  by 
law  in  accordance  with  this  constitution.   *   *   *" 

"Sec.  6.  The  supreme  court  shall  have  jurisdiction 
only  to  revise  the  final  decisions  of  the  circuit  courts; 

"Sec.  9.  All  judicial  power,  authority  and  jurisdic- 
tion not  vested  by  this  constitution,  or  by  laws  con- 
sistent therewith  exclusively  in  some  other  court, 
shall  belong  to  the  circuit  courts;  and  they  shall  have 
appellate  jurisdiction  and  supervisory  control  over 
the  county  courts,  and  all  other  inferior  courts,  officers 
and  tribunals." 

"Sec.  12.  The  county  courts  shall  have  the  jurisdic- 
tion pertaining  to  probate  courts,  and  boards  of  county 
commissioners,  and  such  other  powers  and  duties,  and 
such  civil  jurisdiction  not  exceeding  the  amount  of 
value  of  five  hundred  dollars,  and  such  criminal  juris- 
diction not  extending  to  death  or  imprisonment  in  the 
penitentiary  as  may  be  prescribed  by  law.  *  *  *" 
(General  Laws  of  Oregon,  1845-1864,  M.  P.  Deady, 
pp.  112-114;  ORS,  Vol.  5,  pp.  1018-1020) 

Article  VII  of  the  Constitution  of  Oregon  w^as  amended 
by  vote  of  the  people  in  November,  1910.  The  amended 
Article  contained  the  following  provisions: 

"Section  1.  The  judicial  power  of  the  State  shall  be 
vested  in  one  Supreme  Court  and  in  such  other  courts 
as  may  from  time  to  time  be  created  by  law.   *   *   *" 
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"Section  2.  The  courts,  jurisdiction,  and  judicial 
system  of  Oregon,  except  so  far  as  expressly  changed 
by  this  amendment,  shall  remain  as  at  present  con- 
stituted until  otherwise  provided  by  law.  But  the 
Supreme  Court  may,  in  its  own  discretion,  take  original 
jurisdiction  in  inandamus,  quo  warranto  and  habeas 
corpus  proceedings."  (General  Laws  of  Oregon,  1911, 
p.  7;  ORS  Vol.  5,  pp.  1016-1020) 

The  above  quoted  provisions  of  sections  9  and  1 2  of  the 
original  Constitution  were  not  "expressly  changed"  by  the 
1910  amendment  but  have  remained  in  effect  except  as 
otherwise  indicated  in  this  brief. 

APPENDIX  B 

Oregon  Statutes 
I.  PROBATE  JURISDICTION  OF  OREGON  COURTS 

(a)  ORS  5.040— County  Courts  generally. 

County  courts  having  judicial  functions  shall  have  ex- 
clusive jurisdiction,  in  the  first  instance,  pertaining  to  a 
court  of  probate;  that  is,  to 

(1)  Take  proof  of  wills. 

(2)  Grant  and  revoke  letters  testamentary  of  adminis- 
tration and  of  guardianship. 

(3)  Direct  and  control  the  conduct,  and  settle  the  ac- 
counts of  executors,  administrators  and  guardians. 

(4)  Direct  the  payment  of  debts  and  legacies,  and  the 
distribution  of  the  states  of  intestates. 

(5)  Order  the  sale  and  disposal  of  the  property  of  de- 
ceased persons.   *   *   * 

(b)  ORS  3.340— Circuit   Court   for  Multnomah    County 

(Portland). 

There  also  is  conferred  upon,  and  vested  in,  the  circuit 

court  of  a  judicial  district  described  in  ORS  3.310  full, 

complete,  general  and  exclusive  jurisdiction,  authority  and 

power  in  equity,  in  the  first  instance,  in  all  matters  what- 
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soever  pertaining  to  a  court  of  probate,  including  the  con- 
struing of,  and  declaration  of  rights  under,  wills  and  codi- 
cils, and  therein  the  determining  of  question  of  title  to 
real,  personal  or  mixed  properties;  and  in  a  probate  pro- 
ceeding in  which  a  claim  is  rejected  by  the  executor  or  ad- 
ministrator, the  claimant  may  present  such  claims  to  the 
circuit  court,  or  a  judge  thereof,  for  allowance,  as  pro- 
vided by  ORS  1 16.525  and  1 16.530,  or  he  may,  and  if  such 
executor  or  administrator  demand  it  in  writing,  he  shall, 
in  the  first  instance  bring  a  separate  plenary  action  or  suit 
against  such  executor  or  administrator  on  the  claim.  (Codi- 
fication of  section  11,  Chapter  530,  Oregon  Laws,  1949) 
Note:  This  was  the  statute  construed  by  the  Supreme  Court 

of  Oregon  in  Arnold  v.  Arnold,  193  Or  490;  237  P. 

(2d)   963.  See  Appendix  C  to  this  brief. 
(c)    ORS  3.130— Particular  circuit  courts  other  than   the 
circuit  court  for  Multnomah  Comity. 

(1)  All  judicial  jurisdiction,  authority,  powers,  func- 
tions and  duties  of  the  county  courts  and  the  judges  thereof, 
except  the  jurisdiction,  authority,  powers,  functions  and 
duties  exercisable  in  the  transaction  of  county  business,  are 
transferred  to  the  circuit  courts  and  judges  thereof:  (here 
follows  a  list  of  four  different  classifications  of  judicial  dis- 
tricts based  upon  population  and  number  of  counties  in 
the  district.) 

(2)  All  matters,  causes  and  proceedings,  except  those 
relating  to  county  business,  pending  in  a  county  court  at  the 
time  a  county  or  district  comes  within  the  scope  of  this  sec- 
tion, shall  be  transferred  to  the  circuit  court  for  that  county. 
(Codification  of  Section  4,  Chapter  677,  Oregon  Laws, 
1955) 

ORS  3.140-S^me  subject  as  ORS  3.130. 

(1)  The  circuit  courts  and  the  judges  thereof  in  each 
of  these  districts  or  counties  described  in  ORS  3.130,  shall 
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be  governed  by  the  existing  laws  relating  to  the  exercise  of 
the  transferred  judicial  jurisdiction,  authority,  powers, 
functions  and  duties  of  the  county  courts  and  the  judges 
thereof,  in  so  far  as  they  may  be  applicable,  as  though  the 
circuit  courts  and  the  judges  thereof  had  originally  been 
referred  to  in  the  existing  laws;  except  that  the  circuit 
courts  and  the  judges  thereof  shall  have  in  the  first  in- 
stance exclusive  jurisdiction  in  equity  in  all  matters  per- 
taining to  probate,  including  the  construction  and  declara- 
tion of  rights  under  wills  and  the  determination  of  ques- 
tions of  title  to  real,  personal  or  mixed  property  thereunder, 
and  in  a  probate  proceeding  in  which  a  claim  is  rejected  by 
the  executor  or  administrator,  the  claimant  may  present  the 
claim  to  the  circuit  court  for  allowance  as  provided  in 
ORS  116.525  and  116.530,  or  he  may,  and  the  executor  or 
administrator  demands  it  in  writing,  he  shall,  in  the  first 
instance  bring  a  separate  plenary  action  or  suit  against  the 
executor  or  administrator  on  the  claim. 
(d)  ORS  5 .050— Jurisdiction  of  Circuit  Courts,  other  than 
those  referred  to  in  (b)  and  (c)  above,  over  particu- 
lar contested  matters  transferred  from  the  County 
Courts. 
Any  contested  probate  matter  in  the  county  court,  other 
than  upon  a  creditor's  claim  for  less  than  $500,  shall,  on 
motion  made  and  filed  by  any  party  in  interest,  or  on  motion 
of  the  county  court,  at  any  time  prior  to  the  commence- 
ment of  the  trial  of  an  issue  of  fact,  forthwith  be  trans- 
ferred by  the  county  court,  by  order  entered  in  its  pro- 
bate journal,  to  the  circuit  court  for  the  county  in  which 
is  pending  the  probate  proceeding  out  of  which  such  con- 
test arose,  and  it  shall  therein  proceed  to  be  tried  and  de- 
termined in  the  same  manner  and  with  like  effect,  except 
as  in  this  section  otherwise  provided,  as  though  it  were  in 
the  county  court.  To  that  end,  the  circuit  court  shall  have 


exclusively,  as  to  such  contested  probate  matters,  all  the 
jurisdiction  and  powers  pertaining  to  a  court  of  probate 
possessed  in  the  first  instance  by  the  county  court.  Upon  the 
final  determination  of  such  contested  probate  matter,  the 
county  court  shall  resume  jurisdiction  thereof,  and  pending 
such  determination,  the  county  court  shall  proceed  with  all 
uncontested  matters  in  the  probate  proceeding.  =^  *  *  An 
appeal  shall  lie  to  the  Supreme  Court  from  the  decree  or 
other  appealable  determinative  order  of  the  circuit  court 
in  such  contested  matter,  the  same  as  from  a  decree  or 
other  determinative  order  of  the  circuit  court  in  a  suit  in 
equity. 
II.  PROBATE  PROCEDURE  GENERALLY 

ORS  1 1 5 .0 1 0— Pleadings  and  mode  of  procedure.  No  par- 
ticular pleadings  or  forms  thereof  are  required  in  the  exer- 
cise of  jurisdiction  of  probate  courts,  and  the  mode  of  pro- 
cedure in  the  exercise  of  such  jurisdiction  is  in  the  nature 
of  a  suit  in  equity  as  distinquished  from  an  action  at  law, 
except  as  otherwise  provided  by  statute.  The  proceedings 
must  be  in  writing  and  upon  the  petition  of  a  party  in 
interest  or  the  order  of  the  court.  All  petitions,  reports  and 
accounts  shall  be  verified  by  the  person  or  at  least  one  of  the 
persons  making  the  same.  The  court  exercises  its  powers 
by  means  of: 

(1)  A  citation  to  a  party. 

(2)  A  verified  petition  of  a  party  in  interest. 

(3)  A  subpena  to  a  witness. 

(4)  Orders  and  decrees. 

(5)  An  execution  or  warrant  to  enforce  its  orders  and 

decrees. 

ORS  115.020— Contents  of  petition  to  prove  will  or  to 

appoint  executor  or  achninistrator.  A  petition  to  prove  a 

will  or  for  the  appointment  of  an  executor  or  administrator 

shall  set  forth  the  facts  necessary  to  give  the  court  jurisdic- 
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tion  and  also  state  whether  the  deceased  left  a  will  or  not 
and  the  names,  age  and  residence,  so  far  as  known,  of  his 
heirs. 

ORS  115.120— Persons  entitled  to  petition  for  proof  of 
a  will.  Any  executor,  devisee  or  legatee  named  in  any  will, 
or  any  other  person  interested  in  the  estate,  may,  at  any 
time  after  the  death  of  the  testator,  petition  the  court  hav- 
ing jurisdiction  to  have  the  will  proved,  whether  the  same 
is  in  his  possession  or  not,  or  is  lost  or  destroyed  or  beyond 
the  jurisdiction  of  the  state  or  is  a  nuncupative  will. 
(Emphasis  ours) 

ORS  113.130— Order  for  production  of  ivill.  If  it  is  alleged 
in  any  petition  that  any  will  is  in  possession  of  a  third  per- 
son and  the  court  is  satisfied  that  the  allegation  is  correct, 
an  order  must  be  issued  and  served  upon  the  person  having 
possession  of  the  will,  requiring  him  to  produce  it  at  a 
time  and  place  named  in  the  order. 

ORS  115.170— Testimony  of  attesting  witnesses;  affida- 
vits; depositions.  (1)  Upon  the  hearing  of  a  petition  for 
the  probate  of  a  will  ex  parte  and  before  contest  is  filed,  an 
affidavit  of  an  attesting  witness  may  be  used  in  lieu  of  the 
personal  presence  of  the  witness  testifying  in  open  court. 
If  an  attesting  witness  is  outside  the  reach  of  a  subpena  of 
the  court  having  jurisdiction  of  the  probate  of  the  will  such 
witness  may  give  evidence  of  the  execution  of  the  will  by 
attaching  to  his  affidavit  a  photographic  or  photostatic  copy 
of  the  will,  and  may  identify  the  signature  of  the  testator 
and  witnesses  to  the  will  by  the  use  of  the  photographic  or 
photostatic  copy.  The  affidavit  so  made  shall  be  received 
in  court  and  have  the  same  force  and  effect  as  to  the  mat- 
ters contained  therein  as  if  such  testimony  were  given  in 
open  court. 

(2)    However,  upon  motion  of  any  person  interested  in 
the  estate  within  30  days  after  the  order  admitting  the  will 
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to  probate  is  made,  or  upon  the  discretion  of  the  court  with- 
in that  time,  the  court  may  require  that  the  witness  making 
the  affidavit  be  produced  before  the  court  for  further  ex- 
amination, or  if  the  witness  is  outside  the  reach  of  a  sub- 
pena,  the  court  may  prescribe  that  the  deposition  of  such 
witness  may  be  taken,  and  after  the  order  is  obtained  the 
deposition  may  then  be  taken,  after  notice  to  the  pro- 
ponent or  his  attorney,  in  the  manner  provided  in  this 
state  for  the  taking  of  depositions. 

(3)  However,  in  case  of  contest  of  a  will  or  the  probate 
thereof  in  solemn  form,  the  proof  of  any  or  all  material  or 
relevant  facts  shall  not  be  made  by  affidavit,  but  in  the  same 
manner  as  such  questions  of  fact  are  proved  in  a  suit  in 
equity. 

ORS  115.180-Co?itest  of  luilL  (1)  When  a  will  has  been 
admitted  to  probate,  any  person  interested  may,  at  any  time 
within  six  months  after  the  date  of  the  entry  in  the  court 
journal  of  the  order  of  court  admitting  such  will  to  pro- 
bate, contest  the  same  or  the  validity  of  such  will;  but,  if  a 
person  entitled  to  contest  the  probate  of  a  will  or  the  vali- 
dity thereof  is  laboring  under  any  legal  disability,  the  time 
in  which  he  may  institute  such  contest  shall  be  extended 
six  months  from  and  after  the  removal  of  such  disability. 
(2)  Any  will  made  pursuant  to  ORS  114.060  may  be 
contested  and  annulled  within  the  same  time  and  in  the 
same  manner  as  wills  executed  and  proven  in  this  state. 
{Note:  ORS  114.060  relates  to  wills  of  non-residents  with 
respect  to  property  in  Oregon.) 

ORS  115340— Proceedings  when  will  fonnd  after  admin- 
istration granted.  If,  after  administration  has  been  granted 
upon  an  estate,  a  will  of  the  deceased  is  found  and  proven, 
the  letters  of  administration  shall  be  revoked  and  letters 
testamentary  or  of  administration  with  the  will  annexed 
shall  be  issued. 
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III.  PROOF  OF  WILLS 

ORS  114.010— Term  "will"  includes  codicil.  The  term 
"will",  as  used  in  this  chapter  includes  all  codicils. 

ORS  114.020— Who  may  make  wills;  limitations.  Every 
person  of  21  years  of  age  and  upward,  or  who  has  attained 
the  age  of  majority  as  provided  in  ORS  109.520,  of  sound 
mind,  may,  by  will,  devise  and  bequeath  all  his  or  her  es- 
tate, real  and  personal,  saving  to  the  widow,  if  any,  her 
dower,  and  to  the  widower,  if  any,  his  curtesy.  (Amended 
by  1955  c.  69  Sec.  1) 

ORS  114.110— Express  revocation  or  alteration.  A  writ- 
ten will  cannot  be  revoked  or  altered  otherwise  than  by 
another  written  will,  or  another  writing  of  the  testator, 
declaring  such  revocation  or  alteration  and  executed  with 
the  same  formalities  required  by  law  for  the  will  itself;  or 
unless  the  will  is  burnt,  torn,  canceled,  obliterated  or  de- 
stroyed, with  the  intent  and  for  the  purpose  of  revoking 
the  same,  by  the  testator  himself,  or  by  another  person,  in 
his  presence,  by  his  direction  and  consent;  and  when  so 
done  by  another  person,  the  direction  and  consent  of  the 
testator,  and  the  fact  of  such  injury  or  destruction,  shall  be 
proved  by  at  least  two  witnesses. 

ORS  116.305— Publication  of  notice  by  executor  or  ad- 
ministrator. Every  executor  or  administrator  shall,  im- 
mediately after  his  appointment,  publish  a  notice  thereof, 
in  some  newspaper  published  in  the  county,  if  there  is  one, 
or  otherwise  in  such  paper  as  may  be  designated  by  the 
court  or  judge  thereof,  as  often  as  once  a  week,  for  four 
successive  weeks,  and  oftener  if  the  court  or  judge  shall  so 
direct.  Such  notice  shall  require  all  persons  having  claims 
against  the  estate  to  present  them,  with  the  proper  vouchers 
within  six  months  from  the  date  of  such  notice,  to  the 
executor  or  the  administrator,  at  a  place  within  the  county 
therein  specified.  Before  the  expiration  of  such  six  months 
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a  copy  of  the  notice  as  published  with  the  proper  proof  of 
publication  shall  be  filed  with  the  clerk. 

IV.  RES  ADJUDICATA 

ORS  43.130— Judicial  orders  that  are  conclusive.  The 
effect  of  a  judgment,  decree  or  final  order  in  an  action,  suit 
or  proceeding  before  a  court  or  judge  of  this  state  or  of  the 
United  States,  having  jurisdiction  is  as  follows: 

(1)  In  case  of  a  judgment,  decree  or  order  against  a 
specific  thing  or  in  respect  to  the  probate  of  a  will  or  the 
administration  of  the  estate  of  a  deceased  person  or  in  re- 
spect to  the  personal,  political,  or  legal  condition  or  rela- 
tion of  a  particular  person,  the  judgment,  decree  or  order 
is  conclusive  upon  the  title  to  the  thing,  the  will  or  admin- 
istration, or  the  condition  or  relation  of  the  person. 

(2)  In  other  cases,  the  judgment,  decree  or  order  is,  in 
respect  to  the  matter  directly  determined,  conclusive  be- 
tween the  parties,  their  representatives  and  their  successors 
in  interest  by  title  subsequent  to  the  commencement  of 
the  action,  suit  or  proceeding,  litigating  for  the  same  thing, 
under  the  same  title  and  in  the  same  capacity. 

APPENDIX  C 

Act  of  1893  relatifig  to  the  production  and  contest  of  wills. 

(Laws  of  Oregon,  1893,  pp.  31-32) 
AN  ACT  [H.B.  36] 

To  Require  Custodians  of  Wills  to  Deliver  the  Same  for 
Record  and  to  Provide  the  Time  Within  Which  the  Pro- 
bate of  Wills  may  be  Contested. 

Be  it  enacted  by  the  Legislative  Asse?nbly  of  the  State  of 
Oregon: 

Section  1.  Every  custodian  of  a  will,  within  thirty  days 
after  receipt  of  information  that  the  maker  thereof  is  dead, 
must  deliver  the  same  to  the  county  court  having  jurisdic- 
tion of  the  estate,  or  to  the  executor  named  therein,  and  any 
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such  custodian  who  shall  fail  or  neglect  to  comply  with  the 
provisions  of  this  section,  shall  be  held  responsible  for  any 
damages  sustained  by  any  person  injured  thereby. 

Section  2.  Any  executor,  devisee,  or  legatee  named  in  any 
will,  or  any  other  person  interested  in  the  estate,  may,  at 
any  time  after  the  death  of  the  testator,  petition  the  court 
having  jurisdiction  to  have  the  will  proved,  whether  the 
same  be  in  his  possession  or  not,  or  is  lost  or  destroyed,  or 
beyond  the  jurisdiction  of  the  estate,  or  is  a  nuncupative 
will. 

Section  3.  If  it  is  alleged  in  any  petition  that  any  will  is  in 
possession  of  a  third  person,  and  the  court  is  satisfied  that 
the  allegation  is  correct,  and  [an]  order  must  be  issued  and 
served  upon  the  person  having  possession  of  said  will,  re- 
quiring him  to  produce  it  at  a  time  and  place  named  in  the 
order.  If  said  third  person  has  possession  of  the  will,  and 
refuses  or  neglects  to  produce  it  in  obedience  to  the  said 
order,  he  may  be  punished  for  contempt  as  in  other  cases 
of  disobedience  of  the  order  of  the  court. 

Section  4.  When  a  will  has  been  admitted  to  probate, 
any  person  interested  may,  at  any  time  within  one  year  after 
such  probate,  contest  the  same  or  the  validity  of  such  will; 
and  in  case  a  will  has  been  heretofore  admitted  to  probate, 
such  contest  may  be  made  at  any  time  within  one  year  from 
the  taking  effect  of  this  act;  and 

APPENDIX  D 
List  of  All  Oregon  Cases  Involving  Will  Contests 

(Note:  In  all  cases  marked  by  an  asterisk,  the  ground,  or 
one  of  the  grounds,  of  contest  was  fraud  or 
undue  influence.) 
Greenivood  v.  Cline   (1879),  7  Or  17— Marion* 
Hubbard  v.  Hubbard  (1879),  7  Or  43-Marion* 
Clark  V.  Ellis  (1881),  9  Or  128-Union* 
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Chrisman  v.  Chrisman  (1888),  16  Or  127,  18  Pac  6— Lane* 
Luperv.  Wertz  (1890),  19  Or  122,  23  Pac  850-Linn* 
Potter  V.  Jones  (1891),  20  Or  239,  25  Pac  769-Clackamas* 
Franke  v.  Shipley   (1892),  22  Or  104,  29  Pac  268-Clacka- 

mas 
Rothreek  v.  Rothreek    (1892),  22  Or  551,   30  Pac  453- 

Umatilla 
Cline's  Will    (June  1893),  24  Or  175,  33  Pac  542-Mult- 

nomah* 
Johns  Will  (1896),  30  Or  494,  47  Pac  341-Multnomah 
Darst's  Will  (1898),  34  Or  58,  54  Pac  947-Marion* 
Booth's  Will  (1901),  40  Or  154,  61  Pac  1135-Marion 
Ames'  Will  (1902),  40  Or  495,  67  Pac  925-Linn* 
Skinner's  Will  (1902),  40  Or  571,  62  Pac  523-Polk 
Hohnans    Will    (1902),   42    Or   345,   70   Pac   908-Mult- 

nomah'* 
Mendenhall's  Will   (1903),  43  Or  542,  72  Pac  318-Mult- 

nomah 
Buren's  Will  (1906),  47  Or  307,  83  Pac  530-Marion 
Miller's  Will  (1907),  49  Or  452,  90  Pac  1002-Union 
Pickett's  Will  (1907),  49  Or  127,  89  Pac  377-Lane* 
McCoy's  Will  (1907),  49  Or  579,  90  Pac  1105-Douglas 
Turner's  Will  (1908),  51  Or  1,  93  Pac  461 -Umatilla* 
Young's  Estate  (1911),  59  Or  348,  116  Pac  95-Umatilla 
Stevens  v.  Myers   (1912),  62  Or  372,  121   Pac  434-Mult- 

nomah 
Hart's  Will  (1913),  65  Or  263,  132  Pac  526-Malheur* 
Burke's  Estate  (1913),  66  Or  252,  134  Pac  11-Douglas 
Simpson  V.  Durbin   (1914),  68  Or  518,  136  Pac  347- 

Marion* 
Wendl  V.  Fuerst  (1913),  68  Or  283,  136  Pac  1-Marion 
Ely's  Estate  (1915),  74  Or  561,  146  Pac  89-Clackamas 
Diggin's  Estate  (1915),  76  Or  341,  149  Pac  73-Wallowa* 
Darby  v.  Hindman  (1916),  79  Or  223,  153  Pac  56-Baker 
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RoweU's  Estate  (1916),  80  Or  617,  157  Pac  1064-Lincoln 
Will  of  King  (1918),  87  Or  236,  170  Pac  319-Multnomah 
Melhase  v.  Melhase    (1918),  87   Or  590,   171    Pac  216- 

Klamath 
Dunns  Will  (1918),  88  Or  416,  171  Pac  1173-Yamhill* 
Sullivan  v.  Murphy   (Apr.  1919),  92  Or  52,  179  Pac  680- 

Multnomah 
Dale's  Estate   (Apr.  1919),  92  Or  57,  179  Pac  274-Mult- 

nomah* 
Sturtevant's  Estate   (1919),  92  Or  269,  178  Pac  192-Uma- 

tilla* 
Collins  V.  Long  (1920),  95  Or  63,  186  Pac  1038-Linn* 
Rice  V.  Rice  (1920),  95  Or  559,  188  Pac  181-Wasco* 
Gault's  Will  (1921),  99  Or  621,  196  Pac  254-Multnomah* 
Johnsons  Estate   (1921),  100  Or  142,  196  Pac  385-Mult- 

nomah 
Pittock's   Will    (1921),    102  Or   159,   199   Pac  633-Mult- 

nomah^ 
Failing's   Will    (1922),   105   Or  365,   208   Pac  715-Mult- 

nomah 
Phillips'  Will  (1923),  107  Or  612,  213  Pac  627-Clackamas 
McCracken  v.  McCracken  (1923),  109  Or  83,  219  Pac  196- 

Washington 
Estate  of  Neil  (1924),  111  Or  282,  226  Pac  439-Jackson 
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No.  16,175 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Barbara  Luella  Rivers, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


Upon  Appeal  from  the  District  Court  for  the 
District  of  Alaska,  First  Division. 

BRIEF  OF  APPELLEE. 


JURISDICTIONAL  STATEMENT. 

Appellant  was  convicted  after  a  jury  trial  and  a 
verdict  of  guilty  in  the  District  Court  for  the  District 
of  Alaska,  First  Division,  at  Jimeau,  the  Honorable 
Raymond  J.  Kelly  presiding,  of  one  coimt  of  murder 
in  the  first  degree.  Appellant  was  sentenced  to  life 
imprisonment.  Appellant  filed  notice  of  appeal  from 
the  judgment  and  commitment  and  from  the  order 
denying  a  new  trial. 

Jurisdiction  below  was  based  on  48  U.S.C.  §101, 
and  in  this  court  is  based  on  28  U.S.C.  §1291. 


STATEMENT  OF  CASE. 

Appellant  was  convicted  of  murdering  her  husband, 
Paul  Rivers,  on  the  night  of  December  3rd  or  early 
morning  of  December  4th  of  1957.  She  and  her  hus- 
band had  arrived  in  Sitka,  Alaska,  on  November  27, 
1957,  and  were  living  in  Room  No.  10  in  the  Alaskan 
Hotel  (R.  156). 

On  December  5,  1958,  at  about  11 :30  p.m.  appellant 
made  an  "anonymous"  telephone  call  to  the  Sitka 
police  department  from  the  pay  station  in  the  Alaskan 
Hotel,  stating  that  a  man  had  been  murdered,  his  body 
dismembered,  and  the  parts  thrown  into  the  ocean 
(R.  4-5,  50-52,  158,  533-534).  A  search  was  made  by 
the  police  officers  on  duty,  and  portions  of  a  human 
body  were  found  in  a  place  where  the  tide  had  gone 
out  (R.  10-12,  53-56).  The  parts  found  at  that  time 
were  two  lower  legs,  with  toes  cut  off,  one  lower  arm 
with  fingertips  missing,  and  a  head  in  a  pillowcase 
with  the  scalp,  eyebrows,  and  lips  removed,  and  a 
severed  torso  (R.  12,  55).  Other  help  was  summoned 
(R.  12),  and  investigation  continued.  About  an  hour 
after  the  telephone  call  appellant  was  seen  near  the 
Alaskan  Hotel  and  upon  being  asked  whether  she  had 
made  a  call  to  the  police  at  11:30,  said  that  she  had 
not  (R.  13-14).  Shortly  after  that  she  stopped  some 
other  officers  and  said  that  she  had  made  a  call  about 
a  dog,  and  questioned  the  officers  about  what  had  hap- 
pened (R.  79,  81-82,  109-110). 

At  about  2 :30  a.m.,  December  6th,  the  law  enforce- 
ment officers  went  to  appellant's  room  in  the  Alaskan 


Hotel.  She  consented  to  them  looking  over  the  room 
and  at  that  time  the  officers  saw  no  demonstrative  evi- 
dence that  appeared  to  be  of  value.  When  asked  about 
her  husband,  Paul  Rivers,  appellant  said  that  she 
had  not  seen  him  since  December  3rd,  about  10 :00  at 
night,  when  he  had  left  after  having  an  argument 
(R.  16-20,  57-59,  83-85).  Appellant  later  stated  to  wit- 
ness Dankworth  that  she  had  last  seen  her  husband 
at  9:30  a.m.  on  December  4th  (R.  118-119).  When  the 
officers  told  appellant  that  a  body  had  been  found  she 
volunteered  to  go  to  the  morgue  to  see  whether  it 
might  be  her  husband,  and  became  quite  insistent 
upon  doing  so  (R.  19-20,  59,  85-86).  When  she  got  to 
the  morgue  and  viewed  the  remains  she  became  quite 
hysterical  so  that  it  was  necessary  to  obtain  medical 
attention  for  her.  While  waiting  for  the  doctor  appel- 
lant related  some  of  the  marks  on  her  husband  which 
would  establish  identification  (R.  27-30,  60-63,  87-89). 
At  7:00  a.m.  she  was  arrested  for  disorderly  conduct 
(R.  93).  She  was  arraigned  on  this  charge  at  3:00  p.m. 
December  6th  and  again  at  3:45  p.m.  December  7th 
(R.  94). 

In  the  meantime  the  investigation  continued.  Addi- 
tional pieces  of  the  body  were  found,  and  a  nmnber 
of  articles  were  found  in  Room  10  of  the  Alaskan 
Hotel,  as  well  as  in  the  surrounding  area  (R.  32-38, 
42-43,  63-70,  111-113,  130,  140-144,  160-161). 

A  pathologist  arrived  in  Sitka  on  December  7tli, 
examined  the  remains  that  had  been  found  (R.  213- 
221),  and  established  the  cause  of  death  as  an  acute 
sudden  asphyxiation  (R.  222-227). 


At  2:00  a.m.  December  8th,  the  appellant,  upon 
being  confronted  with  some  of  the  findings  and  hemg 
interrogated  in  the  presence  of  several  persons,  made 
an  oral  statement  that  she  had  killed  Paul  Rivers, 
that  she  had  put  a  string  around  his  neck  (R.  124-129, 
198-199,  241-242),  and  that  when  she  woke  up  on  the 
morning  of  December  4th  she  found  him  dead.  On 
December  9th  at  2 :00  p.m.  appellant  was  charged  with 
first  degree  murder,  and  was  advised  of  her  rights  by 
the  United  States  Commissioner  (R.  95).  On  Decem- 
ber 10th  she  signed  a  written  statement  (R.  150-152, 
155-159,  202-203),  entered  in  evidence  as  Exhibit  No. 
32. 

At  the  trial  the  above  matters  were  all  brought  out 
in  the  testimony  of  the  witnesses.  It  was  also  shown 
that  the  victim,  Paul  Rivers,  had  been  attended  by 
a  Dr.  Knoll  on  the  night  of  December  3rd,  and  the 
drugs  given  to  him  were  explained  (R.  257-273,  279- 
281,  299-303,  305-306,  361-366). 

It  was  shown  that,  contrary  to  her  story  that  she 
had  been  asleep  from  the  late  night  of  December  3rd 
till  the  morning  of  the  4th,  she  was  in  fact  very  active 
around  the  hotel,  and  her  activities  the  next  day  were 
related  (R.  423,  424-425,  429-432). 

The  head  of  the  deceased,  found  with  other  large 
dismembered  parts  of  the  body,  and  the  severed  fin- 
gertips found  behind  the  Alaskan  Hotel  were  proved 
to  be  those  of  Paul  Rivers  (R.  35-38,  66-67,  205,  354- 
356,  79,  366,  370,  417).  It  was  shown  that  stocking- 
shoes  with  stains  on  them  and  particles  of  blood, 
meat,  and  hairs  were  found  below  the  window  of  the 


room  occupied  by  appellant  (R.  32-33).  One  loose 
clothing  label  was  found  m  her  room  (R.  141,  143). 
Articles  of  clothing  were  found  in  the  water  behind 
the  Alaskan  Hotel,  some  of  which  had  stains  on  them 
and  some  of  which  had  the  labels  and  laundry  marks 
cut  out  of  them  (R.  67-70).  Numerous  objects  were 
found  in  appellant's  room  indicating  that  a  dismem- 
berment of  the  body  had  taken  place  there  (R.  42-43, 
63-64,  111-113,  130,  140-144,  160-161). 

Wet  sheets  with  blood  stains  on  them  were  thrown 
down  the  clothes  chute  in  the  hotel  the  day  after  the 
homicide  (R.  113,  392-394,  395-398,  399-405).  She  was 
seen  carrying  clothes  out  of  the  hotel  after  the  homi- 
cide (R.  384).  When  asked  by  hotel  employees  about 
throwing  the  wet  sheets  down  the  clothes  chute  she 
said  that  her  husband  had  had  a  bowel  movement  on 
the  sheets  and  she  had  washed  them  out  for  that  rea- 
son (R.  397-398,  404-405). 

It  was  shown  that  she  bought  a  cleaver  type  of  fish 
knife  at  the  hardware  store  the  afternoon  of  Decem- 
ber 4th  (R.  379-381).  Appellant  later  directed  the 
officers  to  the  place  where  she  had  thrown  the  knife 
in  the  water,  and  it  was  recovered  (R.  95-99,  71-73). 

One  witness  testified  that  appellant  told  him  on  the 
4th  and  again  on  the  5th  of  December  that  Paul  Riv- 
ers was  sick  in  bed  (R.  373-375,  375-377).  She  told 
another  witness  the  same  thing  on  December  5th  (R. 
367-368). 

Psychiatric  testimony  bearing  on  appellant's  sanity 
was  adduced  (R.  330-352). 


Appellant  testified  at  length  about  various  marital 
troubles  that  had  taken  place  between  her  and  Paul 
Rivers,  and  stated  that  she  had  tied  a  piece  of  string- 
around  his  neck  in  the  late  night  of  December  3rd 
because  she  was  afraid  he  would  wake  up  during  the 
night  and  harm  her,  that  she  went  to  bed  and  did  not 
wake  up  mitil  morning,  whereupon  she  found  her  hus- 
band dead,  and,  that  being  frightened  because  it  might 
appear  that  she  had  intentionally  killed  him,  she  dis- 
membered the  body  and  disposed  of  it  (R.  437-521), 

Medical  testimony  was  also  jDresented  on  behalf  of 
appellant  (R.  568-595). 


SUMMARY  OF  ARGUMENT. 

I.  It  was  not  error  for  the  court  to  foreclose  ap- 
pellant's counsel  from  asking  a  particular  question 
of  the  prospective  jurors  on  voir  dire  examination. 

II.  It  was  not  error  for  the  court  to  admit  into 
evidence  Exhibits  Nos.  14,  18,  and  Exhibits  Nos.  35 
through  41. 

III.  The  verdict  is  fully  supported  hy  the  evi- 
dence. 

IV.  The  length  of  the  court  sessions  during  appel- 
lant's trial  did  not  constitute  error. 

V.  The  trial  court  properly  excluded  testimony 
concerning  the  character  of  the  deceased  and  was 
justified  in  instructing  the  jury  not  to  consider  the 
doctrine  of  self-defense. 


VI.  It  was  not  error  for  the  court  to  give  Instruc- 
tion No.  12. 

VII.  The  court's  Instruction  No.  25  that  evidence 
of  prior  inconsistent  statements  of  the  accused  are  not 
sufficient  of  themselves  to  prove  guilt  was  a  correct 
and  proper  statement  of  the  law. 

VIII.  The  admission  of  testimony  about  oral  state- 
ments made  by  appellant  was  not  error. 

IX.  There  was  no  reversible  error  in  admitting 
into  evidence  various  articles  taken  from  Room  No. 
10  of  the  Alaskan  Hotel. 


ARGUMENT. 

I.  IT  WAS  NOT  ERROR  FOR  THE  COURT  TO  FORECLOSE  AP- 
PELLANT'S COUNSEL  FROM  ASKING  A  PARTICULAR  QUES- 
TION OF  THE  PROSPECTIVE  JURORS  ON  VOIR  DIRE 
EXAMINATION. 

The  court  did  not  foreclose  appellant's  counsel  from 
questioning  the  prospective  jurors  about  their  possible 
racial  prejudice  as  it  might  aft'ect  their  consideration 
of  the  case.  What  coimsel  is  complaining  of  is  the 
denial  of  the  right  to  ask  the  particular  question  put. 
The  question,  "Would  you  object  to  a  negro  living  in 
an  apartment  next  to  yours,"  was  one  which  the  court 
in  its  sound  discretion  had  the  power  to  control. 

All  voir  dire  questioning  is  under  the  control  of  the 
court  by  \4rtue  of  Rule  24,  P.R.Cr.P.,  and  consider- 
able discretion  is  vested  in  the  trial  judge  as  to  the 
extent  of  such  questioning.  Fredrick  v.  United  States, 
163  F.2d  536,  550  (9  Cir.  1947),  cert.  den.  332  U.S. 
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775;  Speak  v.  United  States,  161  F.2d  562,  563; 
United  States  v.  Dennis,  183  F.2d  201,  226-228  (2 
Cir.  1950),  affirmed  341  U.S.  494;  Butler  v.  United 
States,  191  F.2d  433,  435  (4  Cir.  1951) ;  Hamer  v. 
United  States,  259  F.2d  274  (9  Cir.  1958).  It  is  pos- 
sible, in  fact  not  unlikely,  that  a  juror  might  object 
to  a  negro  living  next  to  him  in  an  apartment  but 
would  still  be  able  to  afford  a  negro  a  fair  trial.  It 
should  not  be  presumed  that  jurors  who  in  every  re- 
spect have  been  adequately  examined  on  voir  dire  will 
violate  their  oaths  and  the  instructions  of  the  court. 

The  cases  cited  by  the  appellant  do  not  apply  to 
the  situation  at  bar.  In  Aldridge  v.  United  States,  283 
U.S.  308  (1931)  ;  State  v.  McAfee,  64  N.C.  339  (N.C. 
1870),  and  State  v.  Higgs,  120  A.2d  152  (Conn.  1956), 
the  defendants'  convictions  were  reversed  because 
they  had  been  entirely  foreclosed  from  inquiring  into 
the  possible  racial  prejudice  of  prospective  jurors. 
Appellant  states  that  the  extent  of  the  voir  dire  ex- 
amination concerning  racial  prejudice  is  subject  to 
considerable  variation  (p.  16  of  appellant's  brief),  but 
he  cites  no  case  and  our  research  reveals  none  in 
which  a  conviction  was  reversed  for  any  restriction 
of  the  voir  dire  examination  short  of  a  complete  de- 
nial of  questioning  on  that  subject.  See  54  ALR  2nd 
1204. 

Appellant's  comisel  is  not  claiming  that  he  was  in 
any  other  respect  hmdered  from  conducting  a  proper 
and  searching  voir  dire  examination,  or  that  the  court 
excluded  any  other  form  of  question  relating  to  pos- 
sible race  prejudice.   It  is  difficult  to  see  how  the 


exclusion  of  this  one  question,  without  more,  could 
constitute  reversible  error. 


IL  IT  WAS  NOT  ERROR  FOR  THE  COURT  TO  ADMIT  INTO 
EVIDENCE  EXHIBITS  NOS.  14,  18,  AND  EXHIBITS  NOS. 
35  THROUan  41. 

The  burden  of  appellant's  argument  is  that  the 
above-mentioned  exhibits  should  not  have  been  ad- 
mitted ill  evidence  because  (1)  they  were  inflamma- 
tory and  gruesome,  (2)  they  were  irrelevant,  and  (3) 
defense  counsel  was  willing  at  trial  to  stipulate  to 
many  of  the  facts  that  the  exhibits  were  used  to  dem- 
onstrate. 

A  considerable  part  of  appellant's  brief  on  these 
points  consists  of  matters  that  would  be  proper  jury 
argument  but  which  have  little  to  do  with  the  ques- 
tions of  law  arising  in  the  case.  For  convenience,  the 
three  forms  of  demonstrative  evidence  objected  to  will 
be  taken  up  below,  although  the  arguments  tend  to 
overlap  in  certain  instances. 

A.    Exhibit  No.  18 :  The  jar  containing  severed  fingertips  of  the 
deceased. 

During  the  search  to  recover  parts  of  the  dismem- 
bered body  of  the  deceased  some  fingertips  were  found 
behind  the  Alaskan  Hotel  iii  Sitka  (R.  35-38,  66-67, 
205),  which  had  been  occupied  by  the  defendant  and 
the  deceased  until  the  killing.  Witness  Dankworth 
testified  that  he  obtained  fingerprints  from  these  parts 
by  rolling  them  on  a  standard  fingerprint  card  (R. 
119-122)  and  transmitted  it  to  his  superiors  (R.  161). 
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The  fingerprint  card  was  admitted  in  evidence  as 
Exhibit  No.  17,  which  was  later  connected  uj^  by  wit- 
nesses Mayfield  (R.  209)  and  Hippensteel,  the  FBI 
fingerprint  examiner  (R.  354).  The  examiner  testified 
(R.  354-356)  to  the  identity  of  the  prints  with  those 
found  on  Exhibit  No.  42  (also  No.  23  for  identifica- 
tion), which  was  a  fingerprint  card  of  the  deceased 
already  on  file  with  the  FBI,  containing  a  photograph 
of  Paul  Rivers.  The  photograph  on  Exhibit  No.  42 
showed  a  mole  on  the  face  which  corresponded  with 
a  mole  visible  in  several  of  the  photographs  of  the 
dismembered  head  of  the  body  found  by  the  enforce- 
ment officers.  The  person  whose  photograph  appeared 
on  Exhibit  No.  42  was  identified  by  four  witnesses  as 
the  Paul  Rivers  they  knew  in  Sitka,  Alaska,  during 
the  week  before  the  dismembered  body  was  found  (R. 
79,  366,  370,  417). 

The  fingertips  were  thus  an  integral  part  of  a  chain 
of  evidence  leading  to  the  identification  of  the  victim, 
proving  also  that  a  dismeml^erment  of  the  victim  had 
occurred,  and  that  certain  of  the  dismembered  parts 
had  been  disposed  of  behind  the  hotel  occupied  by  the 
appellant.  The  exhibit  was  relevant  in  that  it  aided 
in  the  establishing  of  both  the  corpus  delicti  and  iden- 
tity, the  burden  of  proving  which  rested  squarely  on 
the  government.  Exhibit  No.  18  supported  the  testi- 
mony of  the  witnesses  that  the  fingertips  were  in  fact 
foimd,  and  that  they  were  the  very  fingertips  from 
which  fingerprints  were  obtained.  Like  most  demon- 
strative evidence,  it  gave  authenticity  to  the  oral  testi- 
mony. Without  the  exhibit  the  testimony  could  have 
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been  attacked  on  the  grounds  that  the  fingertips  and 
the  prints  taken  from  them  were  fictitious,  that  there 
was  uncertainty  about  the  custody  of  the  fingertips 
after  they  were  found,  or  that  the  fingertips  were  in 
such  condition  that  fingerprints  could  not  have  been 
obtained  from  them. 

The  fact  that  the  fingertips,  preserved  in  formalin 
in  a  glass  jar,  were  part  of  the  deceased's  body  is  no 
ground  for  their  exclusion.  In  addition  to  the  cases 
cited  later  in  this  brief  dealing  with  the  problem  of 
inflammatory  photographs,  the  following  homicide 
cases  are  ones  in  which  the  reception  in  evidence  of 
parts  of  the  human  body  has  been  upheld:  Thrawley 
V.  State,  55  NE  95  (Ind.  1889)  ;  Savary  v.  State,  87 
NW  34  (Neb.  1901);  State  v.  Gaines,  258  P.  508 
(Wash.  1927),  writ  of  error  dismissed  and  cert.  den. 
277  U.S.  81;  State  v.  Rodriguez,  167  P.  426  (N.M. 
1917)  ;  State  v.  Byrne,  199  P.  262  (Mont.  1921),  hold- 
ing it  proper  to  submit  the  skull  of  the  deceased  to 
the  jury;  State  v.  Wieners,  m  Mo.  13,  29  (Mo.  1877) ; 
Tiirner  v.  State,  15  SW  838  (Tenn.  1891),  holding  it 
permissible  to  introduce  vertebral  bones  and  ribs.  In 
State  V.  Vincent,  24  Iowa  570  (Iowa  1868),  when  the 
victim's  body  was  found  the  head  had  been  severed 
from  it.  A  physician  preserved  the  head  in  alcohol, 
and  at  the  trial  the  head  was  exhibited  to  the  jury. 
Various  witnesses  identified  the  head  as  that  of  the 
deceased.  The  court  apparently  felt  that  no  impro- 
priety was  involved  in  that  procedure. 

In  the  case  at  bar  it  is  highly  unlikely  that  the 
jury  would  disregard  the  instructions  of  the  court 
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and  find  appellant  guilty  because  of  the  introduction 
of  this  exhibit.  Its  role  was  a  minor  one,  but,  like  all 
circumstantial  evidence,  important  in  its  relation  to 
the  other  facts  in  the  case. 

It  should  be  noted  that  appellant's  counsel  made  no 
motion  to  strike  the  exhibit  at  the  close  of  the  evi- 
dence, a  procedure  which  was  open  to  him  if  he  felt 
that  the  exhibit  was  irrelevant  or  prejudicial  to  the 
appellant. 

B.    Exhibit  No.  14,  the  box  of  clothing. 

Witness  Greenhalgh  testified  that  a  few  days  after 
the  homicide  he  found  assorted  articles  of  clothing  in 
the  water  on  the  beach  behind  the  hotel  occupied  by 
appellant  (R,  67).  Some  of  the  clothes  had  stains  on 
them,  and  some  had  the  labels  and  laimdry  marks 
apparently  cut  out  of  them  (R.  68-70). 

Appellant's  argiunent  seems  to  go  to  the  e\'iden- 
tiary  weight  to  be  given  to  the  exhibit  rather  than 
its  admissibility.  A  trier  of  fact  might  have  attached 
no  significance  to  the  clothing  with  the  labels  removed. 
But  it  could  also  be  rationally  inferred  that  such 
clothing,  f  omid  where  other  portions  of  the  body  were 
found,  had  been  diunped  in  the  water  by  appellant  in 
an  effort  to  destroy  evidence  of  a  crime  having  been 
committed.  As  such  it  was  entitled  to  be  considered 
by  the  jury. 

When  the  exhibit  is  considered  with  the  other  evi- 
dence in  the  case  it  is  an  understatement  to  say  that 
it  had  some  materiality.  Stocking-shoes  with  stains  on 
them  and  particles  of  blood,  meat,  and  hairs  were 
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found  below  the  window  of  the  room  occupied  by  ap- 
pellant (R.  32-33).  One  loose  clothing  label  was  found 
in  her  room  (R.  141,  143).  Fingertips,  a  toe,  and  an 
upper  arm  were  found  on  the  beach  behind  the  hotel 
(R.  35-38,  66-67).  Numerous  objects  were  fomid  in 
appellant's  hotel  room  indicating  that  a  dismember- 
ment of  the  body  took  place  there  (R.  42-43,  63-64, 
111-113,  130,  140-144,  160-161).  She  was  seen  carrying 
some  clothes  out  of  the  hotel  after  the  homicide  (R. 
384).  Wet  sheets  with  blood  stains  on  them  were 
thrown  down  the  clothes  chute  in  the  hotel  the  day 
after  the  homicide  (R.  113,  392-394,  395-398,  399-405). 

Appellant  now  complains  that  the  clothing  was  not 
shown  to  have  belonged  to  the  deceased.  It  was  open 
to  defense  coimsel  to  hand  this  clothing  to  appellant 
when  she  took  the  witness  stand  and  have  her  testify 
concerning  it,  if  that  was  desired,  but  this  was  not 
done.  Coimsel  objected  to  the  introduction  of  the  ex- 
hibit but  failed  to  state  any  recognizable  reason  for 
its  exclusion,  the  objection  in  its  entirety  reading  as 
follows : 

"Well,  your  Honor,  I  am  going  to  object  to  that. 
It  seems  to  me  that  by  searching  a  quarter  of  a 
mile  of  beach  they  could  have  picked  up  almost 
anything  aromid  that  area."  (R.  71.) 

It  is  unfair  to  the  trial  court  to  claim  error  when 
the  court  has  not  been  apprised  by  a  proper  objection 
of  the  grounds  upon  which  the  e^ddence  is  claimed  to 
l^e  inadmissible.  Finnegan  v.  United  States,  204  F.  2d 
105  (C.A.  8th  1953),  cert.  den.  346  U.S.  821;  Krein- 
bring  v.  United  States,  216  F.  2d  671  (C.A.  8th  1954). 
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C.    Exhibits  Nos.  35  through  41,  photographs  of  the  dismembered 
body  of  the  homicide  victim. 

Api)ellant  claims  that  there  was  no  necessity  to  in- 
troduce these  exhibits,  which  show  various  portions  of 
the  body  of  Paul  Rivers  during  the  post-mortem  ex- 
amination conducted  by  a  pathologist  who  testified  at 
trial,  because  either  the  facts  proven  by  the  photo- 
graphs were  not  in  dispute  or  counsel  was  willing  to 
stipulate  to  the  facts  shown  in  them. 

Defense  counsel's  offer  to  stipulate  is  of  little  con- 
sequence. A  criminal  trial  becomes  meaningless  if  the 
defendant  can  stipulate  to  all  facts  he  does  not  want 
to  have  shown  in  evidence  against  him.  The  govern- 
ment is  in  no  position  in  a  criminal  trial  to  stipulate 
to  difficult  fact  patterns,  nor  can  it  very  well  deter- 
mine in  advance  what  quantum  of  proof  will  satisfy 
a  jury  beyond  a  reasonable  doubt. 

''Evidence  of  facts  which  in  themselves  are  rele- 
vant to  the  guilt  of  the  accused  are  not  inadmis- 
sible because  he  admits,  or  offers  to  admit,  that 
such  facts  are  true.  The  right  of  the  state  to  offer, 
and  to  have  received,  evidence  which  is  relevant 
and  material  to  the  issue  can  not  be  taken  away 
by  such  offer  or  admission."  State  v.  Morgan,  176 
NW  35  (S.D.  1920),  at  36. 

Dean  Wigmore's  penetrating  analysis  of  this  prob- 
lem is  particularly  helpful : 

''Nevertheless,  a  colorless  admission  by  the  oppo- 
nent may  sometimes  have  the  effect  of  depriving 
the  party  of  the  legitimate  moral  force  of  his 
evidence;  furthermore,  a  judicial  admission  may 
be  cleverly  made  with  grudging  limitations   or 
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evasions  or  insinuations  (especially  in  criminal 
cases),  so  as  to  be  technically  but  not  practically 
a  waiver  of  proof.  Hence,  there  should  be  no  ab- 
solute rule  on  the  subject;  and  the  trial  Court's 
discretion  should  determine  whether  a  particular 
admission  is  so  plenary  as  to  render  the  first 
party's  evidence  wholly  needless  under  the  cir- 
cmnstances."  9  Wigmore,  Evidence,  3rd  Ed., 
§2591,  \).  589.   (Emphasis  in  the  original.) 

One  of  the  leading  cases  on  the  admission  of  grue- 
some photographs  is  Hawkins  v.  State,  37  NE  2d  79 
(Ind.  1941),  a  murder  case.  The  objects  shown  in  the 
admitted  photographs  were  (1)  the  taxicab  in  which 
the  crime  had  been  committed,  showing  blood  on  the 
floor,  (2)  the  decomposed  body  of  the  victim,  lying  in 
grass  or  weeds,  with  the  hands  tied  behind  the  back, 
and  (3)  the  skull  of  the  victim,  with  skin  and  flesh 
removed,  showing  a  hole  and  fracture  in  the  skull. 
The  defense  counsel  had  offered  to  admit  that  the 
body  was  that  of  the  alleged  victim,  and  objected  to 
the  photographs  on  the  grounds  that  they  did  not  por- 
tray the  taxicab  or  body  in  the  condition  they  were  in 
at  the  time  of  the  crime,  that  they  were  admitted  in 
evidence  to  prove  that  which  was  admitted  by  the 
defense,  and  that  the  gruesomeness  of  the  pictures 
prejudiced  the  jury. 

The  court  stated  that  the  relevancy  of  such  exhibits 
is  determined  by  the  inquiry  as  to  whether  or  not  a 
witness  would  be  permitted  to  describe  the  objects 
photographed.  Because  there  was  no  objection  made 
to  the  testimony  of  all  the  facts  shown  in  the  photo- 
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graphs,  tlie  court  held  that  there  was  no  error  in  their 
admission.  The  court  found  no  reason  why  a  party 
should  be  limited  in  its  presentation  of  facts.  A  wit- 
ness may  describe  in  words  what  he  saw  and  also 
supplement  his  testimony  with  photographs,  which 
frequently  give  a  more  accurate  picture  than  the 
verbal  description. 

The  fact  that  the  defense  had  offered  to  stipulate 
the  corpus  delicti  illustrated  by  the  photos  was  also 
held  not  to  be  a  ground  for  reversal.  With  the  burden 
resting  on  the  government  of  proving  every  element 
of  its  case,  it  is  important  for  the  government  to  be 
able  to  make  its  case  in  its  own  way.  The  evidence 
may  be  important  in  proving  matters  beyond  the 
scope  of  the  stipulation.  The  court  also  noted  that  at 
the  time  the  defense  counsel  offered  to  stipulate  no 
element  of  the  crime  was  admitted  by  the  defense.  An 
admission  of  the  corpus  delicti  was  not  an  admission 
that  the  defendant  was  the  person  who  had  committed 
the  offense. 

On  the  issue  of  gruesomeness  the  court  found  no 
error.  It  pointed  out  that  details  more  repulsive  than 
those  shown  in  the  photos  might  legitimately  have 
been  told  by  witnesses,  such  as  the  stench  of  human 
flesh  putrefying  under  a  hot  May  sim. 

There  are  many  similarities  between  the  Hawkins 
case  and  the  case  at  bar.  In  the  instant  case  the  photo- 
graphs went  to  prove  identity,  the  concealing  of  a 
crime,  the  state  of  mind  of  the  defendant,  and  the 
environment  and  pattern  of  the  crime.  Likewise,  the 
admissions  tendered  by  appellant's  counsel  at  trial 
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were  not  admissions  that  the  defendant  had  cut  the 
body  ui),  or  that  she  did  it  to  escape  justice,  or  that 
it  was  the  victim  who  was  cut  up,  or  that  defendant 
was  sane  when  she  did  such  acts.  Appellant's  counsel 
did  not  object  to  the  testimony  about  the  dismembered 
body,  but  only  the  photographs  that  illustrated  that 
testimony. 

Instead  of  operating  as  a  foundation  for  the  ex- 
hibits, appellant  claims  that  the  testimony  about  the 
dismembered  body  eliminated  the  necessity  for  the 
introduction  of  the  pictures.  But  it  is  interesting  to 
see  what  other  courts  have  said  in  similar  situations. 
In  State  v.  Nelson,  92  P.  2d  182  (Ore.  1939),  although 
an  eminent  pathologist  had  already  described  a  bullet 
womid  in  the  back  of  deceased,  using  charts,  plates 
and  diagrams  to  illustrate  his  testimony,  a  x^hotograph 
of  the  wound  was  admissible,  despite  its  gruesome 
character.  In  State  v.  Lantzer,  99  P.  2d  73  (Wyo. 
1940),  a  photograph  of  a  murdered  wife  lying  on  her 
back  in  a  pool  of  blood  was  held  properly  admitted, 
even  assuming  that  the  defendant  would  not  contest 
the  facts  shown  in  the  photograph.  State  v.  Woods, 
220  P.  215  (Utah  1923),  was  a  prosecution  for  wife 
murder  in  which  it  was  held  that  a  photograph  of  a 
bedroom  showing  the  burned  body  of  the  wife  on  a 
bed  was  admissible,  even  though  it  was  a  repetition 
of  the  oral  testimony  and  was  gruesome  in  nature. 

Appellant  complains  that  the  photographs  did  not 
directly  establish  the  cause  of  death,  because  they  de- 
picted a  dismemberment  that  took  place  after  death, 
and  thus  they  were  irrelevant.  But  the  authorities 
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support  the  proposition  that  the  other  conduct  of  the 
accused  accompanying  the  commission  of  a  crime  may 
be  shown  so  that  the  jury  will  have  an  adequate 
understanding  of  what  took  place.  In  Hicks  v.  State, 
11  NE  2d  171  (Ind.  1937),  reh.  den.  12  NE  2d  501, 
cert.  den.  304  U.S.  564,  the  court  found  no  error  in 
admitting  a  photograph  of  the  head  and  hands  of  de- 
ceased which  had  been  cut  off  the  body  with  a  meat 
cleaver.  The  hands  and  head  had  been  thrown  in  a 
pond  far  away  from  the  torso  in  effort  to  destroy 
identity.  The  head  had  been  badly  beaten,  bruised, 
and  crushed.  The  nose  was  broken  off  and  was  barely 
attached  to  the  face.  The  forehead  was  mashed  and 
crushed  in.  There  was  a  hole  in  the  temple  and  one 
between  the  eyes. 

In  Commomvealth  v.  Sydlosky,  158  A.  154  (Pa. 
1931),  it  was  held  proper  to  admit  a  photograph  of 
a  murdered  baby  which  had  been  killed  by  garrotting, 
after  which  the  hands  and  feet  w^ere  cut  off  to  pre- 
vent identification.  The  picture  was  in  aid  of  the  oral 
testimony  in  the  case  and  also  helped  establish  iden- 
tity of  the  victim.  State  v.  Williams,  192  NW  901 
(Iowa  1923),  was  a  prosecution  of  a  negro  for  the 
murder  of  a  woman  school  teacher.  The  body  of  the 
victim  had  been  violated  after  death,  and  photographs 
of  the  body  and  head  of  the  deceased  were  held  ad- 
missible to  show  the  environment  of  the  offense  and 
the  motive  for  the  crime. 

State  V.  Fiyie,  164  A.  433  (N.J.  1933),  was  a  murder 
in  which  the  body  was  stuffed  inside  a  trimk  and 
shipped  by  express  from  Atlantic  City  to  Philadel- 
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phia.  The  body  was  identified  and  it  was  imdenied 
that  death  had  been  caused  by  strangulation,  a  rope 
having  been  used  for  that  purpose.  A  series  of  photo- 
graphs showing  the  trunk  and  the  body  were  put  in 
evidence  over  the  objection  of  counsel.  The  coui-t  said: 
"The  fact  that  counsel  could  not  see  the  purpose 
naturally  does  not  make  the  photograph  incompe- 
tent. We  think  it  was  both  relevant  and  compe- 
tent, as  a  question  of  identification  and  part  of 
the  evidence  to  establish  the  corpus  delicti.  It  is 
true  that  there  was  other  testimony  as  to  whose 
body  it  was  and  how  death  had  been  caused,  but 
the  fact  that  this  evidence  w^as  cumulative  does 
not  render  it  incompetent,  nor  does  the  fact  that 
it  happens  to  be  gruesome  and  injects  an  element 
of  horror  into  the  case."  164  A.  at  434. 

It  is  certainly  not  the  horror  conjured  up  by  such 
exhibits  that  renders  them  inadmissible.  In  State  v. 
Smith,  83  P.  2d  749  (Wash.  1938),  a  photogTaph  of 
deceased's  head,  taken  when  the  body  was  exhumed 
four  months  after  death,  was  held  proper.  The  danger 
in  excluding  evidence  on  the  mere  ground  that  it  is 
inflammatory  is  that  the  more  horrible  the  murder  the 
more  hampered  would  be  the  prosecution  of  those  re- 
sponsible. See  People  v.  Saenz,  195  P.  442  (Cal.  App. 
1920).  As  the  court  in  State  v.  Aeschbach,  153  A.  505 
(N.J.  1931),  in  which  an  inflammatory  photograph  of 
the  murder  scene  was  held  admissible,  so  aptly  said: 
"Carrying  this  contention  to  its  logical  conclu- 
sion, a  court  of  first  instance,  on  trial  of  an  in- 
dictment for  murder,  is  barred  from  admitting 
proof  of  any  material  fact  which  would  tend  to 


20 


inject  an  element  of  horror  into  the  case,  and  so 
embitter  and  inflame  a  jury  against  the  defend- 
ant, although  without  such  proof  the  state  would 
be  miable  to  support  the  charge  laid  in  the  indict- 
ment. We  conclude  that  this  contention  is  without 
merit."  153  A.  at  506. 

In  the  case  at  bar  the  government  had  the  burden 
of  proving  the  identity  of  the  dismembered  body. 
The  photographs  show  a  mole  on  the  face  as  well  as 
other  physical  characteristics  that  match  the  victim. 
The  mole  on  the  face  is  also  visible  in  Exhibit  No.  42, 
the  FBI  fingerprint  sheet  on  Paul  Rivers,  and  this 
photo  was  declared  by  four  witnesses  (R.  79,  366,  370, 
417)  to  be  that  of  the  Paul  Rivers  who  lived  in  Sitka 
before  the  murder.  Prom  a  mere  verbal  description 
of  the  mole  on  the  dismembered  head  the  jury  w^ould 
have  had  a  greater  foundation  for  doubt  about  the 
identity  of  the  victim. 

The  exhibits  demonstrated,  together  with  all  the 
other  evidence,  an  attempt  by  appellant  to  destroy 
the  identity  of  the  deceased  in  an  effort  to  escape 
detection.  That  is  positive  evidence  of  conduct  show- 
ing guilty  knowledge  which  the  jury  was  entitled  to 
consider.  The  evidence  also  showed  that  the  large 
pieces  of  the  body  were  disposed  of  in  one  area,  while 
the  portions  relating  to  identity,  such  as  eyebrows, 
scalp,  fingertips  and  toes,  were  found  in  a  place  al- 
most a  half-mile  away.  The  photographs  went  to  the 
proof  of  that  very  important  fact. 

The  exhibits  bore  upon  the  issue  of  sanity.  They 
show  a  crude  but  effective  dismemberment  for  the 
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purpose  of  escaping  detection.  When  taken  with  the 
other  evidence  they  lead  to  an  inference  of  a  cold- 
blooded disposition  of  the  body  and  not  an  insane 
mutilation. 

The  photographs  are  corroborative  of  the  fact  that 
a  cleaver  was  used  to  cut  up  the  body.  They  also  show 
what  the  pathologist  had  to  work  with  in  establishing 
the  cause  of  death,  and  thus  they  explain  why  his 
findings  were  made  as  they  were.  They  show  that  it 
was  physically  possible  for  the  appellant  to  take  these 
parts  of  the  body  out  of  the  hotel  room  and  dispose 
of  them  without  being  detected. 

This  catalog  of  reasons  for  the  admission  of  these 
exhibits  should  suffice,  but  there  are  additional  rea- 
sons why  it  was  not  error  for  the  court  to  so  act. 
Counsel  for  appellant  did  not  move  to  strike  the  evi- 
dence at  the  close  of  trial.  The  court  eliminated  the 
possibility   of  the   jury  finding   appellant   guilty   of 
murder  because  of  the  mere  fact  of  dismemberment 
by  giving  Instruction  No.  15,  which  reads  as  follows: 
"The  dismemberment  of  the  body  may  be  con- 
sidered by  you  as  bearing  upon  the  question  of 
malice,  intent,  and  in  connection  with  the  possible 
consciousness  of  guilt,  but  the  defendant  is  not 
charged  here  with  any  crime  in  comiection  with 
the  act  of  dismembering  the  body." 

If  anything,  there  is  too  much  fear  of  juries  being 
inflamed  by  various  types  of  demonstrative  evidence. 
A  murder  trial  as  lengthy  as  this  one  is  conducted  in 
an  orderly  fashion,  and  the  gruesome  details  of  the 
crime  are  developed  and  considered  in  what  might 
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best  be  described  as  a  clinical  atmosphere,  not  one  of 
muckraking.  The  jury  was  admonished  throughout  to 
consider  the  case  on  its  merits  and  according  to  the 
evidence. 

Apparently  appellant  believes  that  the  more  ghoul- 
ish the  crime  and  the  more  cimningly  it  is  perpe- 
trated, the  greater  is  the  immunity  from  proof.  It  is 
submitted  that  such  a  principle  is  fundamentally 
wrong  and  erroneous. 


III.    THE  VERDICT  IS  FULLY  SUPPORTED  BY  THE  EVIDENCE. 

Reference  is  made  here  to  appellee's  statement  of 
the  case.  As  pointed  out  there,  the  jury  had  before  it 
the  evidence  of  the  dismemberment  of  the  body,  the 
locations  in  which  the  body  parts  were  found,  the 
removal  of  identifying  marks  from  the  body,  the  con- 
flicting stories  told  by  the  appellant  after  the  killing, 
the  written  statement  of  appellant,  medical  evidence 
that  the  cause  of  death  was  sudden  acute  asphyxia- 
tion, psychiatric  testimony  on  the  issue  of  sanity, 
considerable  circumstantial  evidence  of  the  appear- 
ance of  the  crime  scene,  evidence  of  the  identity  of 
the  dismembered  corpse,  and  the  benefit  of  appellant's 
own  testimony  and  demeanor  on  the  witness  stand. 

Appellant  claims  that  deceased  might  have  died 
from  drugs  administered  to  the  deceased  shortly  be- 
fore his  death.  But  these  matters  were  fully  developed 
during  the  trial  and  were  resolved  by  the  jury  in 
favor  of  guilt. 
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IV.    THE  LENGTH  OF  THE  COURT  SESSIONS  DURING  APPEL- 
LANT'S TRIAL  DID  NOT  CONSTITUTE  ERROR, 

Appellant  claims  that  lengthened  court  sessions  and 
a  night  session  during  the  trial  deprived  her  of  a  fair 
trial.  The  cases  cited  in  appellant's  brief  do  not  sup- 
port the  proposition  put  forth.  State  v.  Belknap,  19 
SE  507  (W.Va.  1894),  cited  by  appellant,  holds  that  it 
was  not  error  to  have  a  night  session  during  a  criminal 
trial  because  there  was  no  showing  of  how  it  preju- 
diced the  rights  of  the  accused.  State  v.  Smart,  262 
P.  158  (Mont.  1927),  cited  by  appellant,  held  it  error 
for  the  judge  to  refuse  to  correct  a  serious  misstate- 
ment about  the  evidence  in  the  case  in  the  final  argu- 
ment of  the  prosecuting  attorney,  and  noted  that  the 
length  of  the  court  session  (which  ran  from  8  a.m. 
till  noon,  from  1:15  p.m.  till  6  p.m.,  and  from  7:15 
p.m.  till  10  p.m.)  made  the  error  more  serious.  The 
other  citation  given  by  appellant,  22  CJS  732-734, 
deals  with  the  time  to  prepare  in  advance  of  trial  and 
is  clearly  inapplicable. 

A  trial  court  in  the  exercise  of  its  discretion  may 
hold  longer  sessions  than  is  customary,  if  the  rights 
of  the  accused  are  not  prejudiced  thereby.  State  v. 
Evans,  25  SE  2d  492  (S.C.  1943).  In  a  murder  case, 
Bingham  v.  State,  165  P.  2d  646  (Okla.  1946),  the 
court  said  that  before  a  verdict  should  be  set  aside 
because  of  night  sessions  during  trial  it  must  be 
clearly  shown  that  such  action  resulted  prejudicially 
to  the  defendant  and  constituted  an  abuse  of  discre- 
tion. 

It  is  submitted  that  in  the  case  at  bar  there  is  noth- 
ing, with  the  exception  of  the  assertions  of  comisel 
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made  in  their  briefs,  to  indicate  prejudice  to  the  de- 
fendant arising  from  this  cause.  The  objection  of 
coimsel  (R.  510)  is  nebulous  and  states  no  concrete 
reasons  why  a  night  session  should  not  be  held,  and 
no  statement  or  showing  of  the  harm  resulting  to 
counsel  can  be  f omid  in  the  record.  It  is  patently  un- 
fair to  the  trial  court  to  claim  error  on  appeal  by 
statements  dehors  the  record  when  the  court  was  not 
given  an  adequate  opportunity  to  perceive  the  claimed 
error. 


V.  THE  TRIAL  COURT  PROPERLY  EXCLUDED  TESTIMONY 
CONCERNING  THE  CHARACTER  OF  THE  DECEASED  AND 
WAS  JUSTIFIED  IN  INSTRUCTING  THE  JURY  NOT  TO  CON- 
SIDER THE  DOCTRINE  OF  SELF-DEFENSE. 

Error  is  claimed  in  the  exclusion  of  evidence  con- 
cerning the  character  of  Paul  Rivers  and  the  court's 
instruction  that  the  doctrine  of  self-defense  was  not 
applicable.  For  convenience  these  related  topics  will 
be  treated  as  one. 

A.    The  doctrine  of  self-defense  did  not  apply. 

The  court's  definition  of  the  doctrine  of  self-defense 
in  Instruction  No.  14  is  clearly  in  accord  with  the 
authorities  in  Alaska  and  throughout  the  United 
States.  Compare  Owens  v.  United  States,  130  F.  279, 
280-283  (9  Cir.  1904),  an  appeal  from  the  Third  Judi- 
cial Division  of  the  District  of  Alaska;  26  Am.  Jur., 
Homicide,  §126;  and  Moreland,  The  Law  of  Homicide, 
p.  259  (1952),  with  the  language  used  by  the  trial 
judge: 
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"The  doctrine  of  self-defense  may  be  invoked  by 
one  who,  having  been  assaulted  by  another,  rea- 
sonably l^elieves  himself  to  be  in  inmiinent  danger 
of  death  or  of  receiving  great  bodily  harm,  and 
who  uses  whatever  force  is  necessary  to  prevent 
such  harm." 

It  is  equally  clear  that  the  doctrine  had  no  appli- 
cation in  this  case.  Mrs.  Rivers  testified  that  a  fight 
took  place  in  their  room  on  the  night  of  the  killing, 
and  after  describing  the  manner  in  which  she  placed 
her  husband  on  the  bed  and  his  final  abusive  remarks 
to  her  (R.  488),  she  stated: 

*'I  was  afraid  he  would  wake  up  before  me. 

"So,  aroimd  this  pasteboard  box  in  the  room 
was  some  string  that  he  had  wrapped  the  boxes 
to  take  to  Juneau,  to  take  to  Sitka  from  Jmieau. 
These  pieces  of  string  I  had  put  in  the  dresser 
drawer,  and  I  thought  to  tie  his  hands  so,  if 
he  did  awaken,  he  wouldn't  kill  me,  and  I  was 
scared  to  death.  Then  I  thought  that,  if  I  didn't 
tie  him  otherwise,  he  would  probably  raise  up 
and  untie  his  hands,  so  I  got  a  short  piece  of 
string  and  I  brought  it  aromid  his  neck  and  I 
crossed  it  here,  and  it  was  an  iron  bed  and  it  had 
round  rods  in  it,  like  that,  and  I  took  it  and  tied 
it  around  the  back  of  the  rod,  and  I  tied  his 
hands  together." 

Therefore  it  was  affirmatively  shown  that  the  deceased 
had  committed  no  overt  act  from  which  the  appellant 
could  have  reasonably  apprehended  imminent  danger 
to  herself. 

An  analogous  case  is  Morrell  v.  State,  34  So.  208 
(Ala.   1903),  wherein  the   deceased,   angered   by  his 
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wife's  failure  to  have  dinner  prepared  when  he  ar- 
rived home,  loaded  a  gun  in  the  wife's  presence  and 
directed  her  to  finish  attending  to  their  child,  after 
which  he  intended  to  kill  her  and  himself.  The  hus- 
band lay  down  on  a  pallet  on  the  floor  with  the  gun 
beside  him  and  continued  to  abuse  her  verbally.  Later, 
after  he  had  fallen  asleep,  the  wife  picked  up  the  gim, 
stepped  back  and  shot  her  husband  fatally.  In  affirm- 
ing the  wife's  conviction  of  first  degree  murder  the 
court  said: 

"The  undisputed  evidence  shows  the  deceased, 
when  shot,  was  either  asleep,  or  was  lying  down 
quietly;  that  he  was  then  making  no  hostile  dem- 
onstration toward  the  defendant;  and  that  the 
defendant  had  opportunity  to  escape  from  any 
immediate  danger  she  may  have  had  reason  to 
apprehend.  Under  such  evidence  no  question  of 
self-defense  arose  .  .  ."  34  So.  at  p.  208. 

In  addition,  the  theory  of  the  defense  was  that  Paul 
Rivers'  death  was  accidental  (R.  488-493),  and  this 
court  held  such  a  theory  to  be  inconsistent  with  self- 
defense  in  Itotv  V.  United  States,  223  F.  25  (9  Cir. 
1915),  appeal  dismissed  233  U.S.  581. 

The  present  case  is  similar  in  some  respects  to  the 
case  of  State  v.  Ratvley,  74  SE,  2d  620  (N.Car.  1953). 
The  defendant,  while  engaged  in  a  fight  with  her  boy 
friend,  seized  a  knife  and  killed  him.  She  testified 
that  she  did  not  consider  the  danger  grave  enough 
that  it  was  necessary  for  her  to  ''cut  him,"  but  that 
he  had  accidentally  fallen  on  the  knife.  The  trial 
court's  instruction  that  the  doctrine  of  self-defense 
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had  no  application  under  the  facts  of  that  case  was 
approved. 

In  view  of  the  testimony  of  the  appellant,  which 
precludes  any  claim  of  self-defense  in  this  case,  the 
court  properly  stated  in  Instruction  No.  14  that  the 
doctrine  of  self-defense  was  not  to  be  considered  by 
the  jury. 

B.    Evidence  of  the  deceased's  character  was  inadmissible. 

Initially  it  should  be  pointed  out  that  even  if  the 
appellant  were  correct  on  the  substantive  question  of 
law  involved,  the  offer  of  proof  was  inadequate  to 
enable  the  trial  court  or  this  court  to  make  a  deter- 
mination w^hether  the  offered  testimony  was  admis- 
sible. 

In  Wigmore  on  Evidence,  3rd  Ed.,  1940,  it  is  stated 
that 

''The  general  principle  is  that  the  offer  must  be 
judged  exchisively  hy  its  specific  contents  re- 
garded as  a  whole.  This  principle  leads  to  several 
consequences : 

(1)  If  the  evidentiary  fact  desired  to  be  offered 
is  in  itself  apparently  irrelevant,  or  otherwise 
dependent  on  other  facts  for  its  admissibility,  the 
offer  must  contain  a  statement  of  the  specific  pur- 
pose, or  of  all  the  other  facts  necessary  to  admis- 
sibility  "  Vol.  I,  §17,  p.  319.   (Emphasis  in  the 

original.) 

Even  in  the  absence  of  the  other  reasons  for  exclud- 
ing evidence  of  the  deceased's  character,  appellant 
would  certainly  be  obliged  to  show  specifically  how 
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the  evidence  bears  on  the  issue  of  intent,  and  that  the 
incidents  were  not  so  remote  as  to  have  no  probative 
value.  But  the  only  indication  of  what  the  evidence 
would  have  been  was  counsel's  statement  that  it  would 
"consist  of  evidence  of  assaults  upon  her,  evidence  of 
showing  her  degree  of  her  fear  toward  him,  and 
evidence  of  that  particular  sort,  threats  made  against 
her"  (R.  538,  539).  Not  even  the  approximate  date 
of  these  incidents  is  suggested.  We  contend  that  the 
offer  was  therefore  insufficient  to  enable  appellant  to 
allege  error  in  its  rejection. 

But  more  importantly,  the  trial  court  correctly 
ruled  that  evidence  such  as  that  which  was  offered 
would  be  inadmissible  in  any  event,  in  view  of  the 
facts  of  this  case.  The  authorities  on  evidence  are  in 
accord  that  the  character  of  the  deceased  in  a  homi- 
cide prosecution  is  immaterial  unless  a  claim  of  self- 
defense  is  made  and  (1)  there  is  a  dispute  as  to 
whether  the  deceased  or  the  defendant  was  the  ag- 
gressor, or  (2)  evidence  of  such  character  would  tend 
to  establish  the  defendant's  reasonable  apprehension 
of  imminent  danger,  based  upon  some  overt  act  of  the 
deceased.  Wigmore,  op.  cit.  §63  and  §246 ;  McCormick 
on  Evidence,  §160,  1954;  3  UnderhilVs  Criminal  Evi- 
dence, 5th  Ed.,  1957,  §647;  1  Wharton's  Criminal  Evi- 
dence, 12th  Ed.,  1955,  §217.  See  also  Andersen  v. 
United  States,  170  U.S.  481  (1897)  ;  Morrell  v.  State, 
supra,  34  So.  at  pp.  208,  209;  and  State  v.  Baivley, 
supra,  74  SE  2d  at  pp.  623,  624.  Since  self-defense 
was  not  available  to  the  appellant  in  this  case,  the 
trial  court  properly  excluded  evidence  of  Paul  Rivers ' 
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bad  character.  Wigmore  states  the  reason  for  the  fore- 
going rule  as  follows : 

''.  .  .  the  unconditional  and  indiscriminate  admis- 
sion of  such  evidence  is  dangerous.  The  danger  is, 
not  only  that  the  deceased's  reputed  character, 
once  in  evidence,  will  be  appealed  to  as  justifying 
the  deliberate  destruction  by  private  hands  of  a 
detested  malefactor,  but  also  that,  though  no 
plausible  situation  of  self-defense  is  otherwise 
evidenced,  this  evidence  will  be  improperly  used 
to  confuse  the  issue  as  if  there  were  real  doubt 
about  the  necessity  for  defense  and  the  apprehen- 
sion of  danger."  Vol.  II,  §246,  pp.  46,  47. 

Furthermore,  even  if  a  self-defense  situation  had 
existed,  we  believe  that  the  proposed  testimony  was 
inadmissible  because  it  was  to  consist  of  specific  acts 
of  misconduct  of  the  deceased  rather  than  his  repu- 
tation for  violence  (R.  538,  539).  There  are  no  deci- 
sions from  Alaskan  courts  definmg  the  manner  in 
which  the  deceased's  character  may  be  shown,  but  the 
weight  of  authority  confines  evidence  of  that  nature 
to  the  reputation  of  the  deceased  for  violence.  The 
reasons  for  the  rule  are  that  (1)  evidence  of  reputa- 
tion is  less  likely  to  divert  the  jury's  attention  from 
the  essential  issues,  (2)  specific  acts  are  not  always 
typical  of  the  deceased's  conduct,  and  (3)  the  burden 
of  refuting  incorrect  evidence  of  specific  misconduct 
is  often  insui-mountable.  See  Burton  v.  State,  163  SW 
2d  160,  162  (Ark.  1942)  ;  New  some  v.  State,  20  So.  2d 
708  (Miss.  1945)  ;  Andretvs  v.  State,  43  SE  852,  853 
(Ga.  1903)  ;  State  v.  Ronk,  98  NW  334,  339  (Miim. 
1904);  People  v.  Gaimari,  68  NE  112,  116  (N.Y. 
1903). 
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Even  in  the  absence  of  the  general  rule  excluding 
evidence  of  the  deceased's  character,  the  offered  testi- 
mony would  be  objectionable  on  the  ground  of  imma- 
teriality. The  probative  value  of  such  evidence  would 
indeed  be  slight,  and  when  weighed  against  the  possi- 
bility that  it  would  confuse  the  jury,  we  submit  that 
the  latter  consideration  should  prevail  and  the  evi- 
dence should  be  held  inadmissible.  Similar  offers 
of  evidence  have  been  rejected  in  Simms  v.  United 
States,  248  F.  2d  626  (D.C.  €ir.  1957),  cert.  den.  355 
U.S.  875,  and  Sanford  v.  State,  47  SE  2d  268  (Ga. 
1948). 

In  the  former  case  the  defendant  and  two  accom- 
plices administered  a  fatal  beating  to  the  defendant's 
husband,  and  error  was  claimed  in  the  exclusion  of  a 
hospital  record  which  reflected  that  five  months  prior 
to  the  killing  the  defendant  told  a  doctor  or  a  nurse 
that  her  husband  had  pushed  her  through  a  window. 
The  court  stated: 

"Whether  or  not  her  husband  pushed  her  through 
a  window  in  October  is  totally  immaterial  to  the 
issue  of  his  death  resultant  to  a  beating  at  her 
hands  the  following  March."  248  F.  2d  at  p.  630. 

In  the  Sanford  case,  the  deceased  struck  the  defend- 
ant on  the  head  with  a  milk  bottle  during  an  argu- 
ment. Later  the  defendant  returned  to  the  deceased's 
house  and  killed  him  with  a  shotgun.  He  claimed  to 
have  been  carrying  the  gim  merely  to  protect  himself 
in  case  of  further  violence.  Following  a  conviction  of 
murder,  the  defendant  alleged  error  in  the  exclu- 
sion of  evidence  that  he  usually  walked  by  the  de- 
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ceased 's  house  on  his  way  to  a  cafe  where  he  bought 
dinner  for  his  invalid  wife.  The  court  stated: 

^'It  is  insisted  that  the  exclusion  of  this  evidence 
was  hurtful  and  prejudicial  to  the  defendant  be- 
cause it  w^ould  show  that  he  was  on  lawful  busi- 
ness when  passing-  near  the  home  of  the  deceased 
and  would  tend  to  disprove  the  contentions  of  the 
State  that  the  defendant  went  to  the  home  of  the 
deceased  for  the  purpose  of  committing  homicide. 

''If  the  witness  had  been  allowed  to  testify  and 
if  she  had  testified  as  claimed  by  the  defendant, 
her  testimony  would  not  have  proved  the  conten- 
tions of  the  defendant.  The  fact  that  it  was  the 
usual  custom  of  the  defendant  to  pass  by  the 
home  of  the  deceased  on  his  way  to  procure  food 
for  his  invalid  wife  would  not  have  been  sufficient 
to  show  that  he  was  near  the  home  of  the  de- 
ceased on  this  particular  occasion,  armed  with  a 
shotgun,  for  that  purpose."  47  SE  2d  at  p.  269. 

For  the  foregoing  reasons  the  trial  court's  ruling 
that  evidence  of  the  deceased's  character  was  inadmis- 
sible should  be  upheld. 


VI.     IT  WAS  NOT  ERROR  FOR  THE  COURT  TO 
GIVE  INSTRUCTION  NO.  12. 

The  court  gave  Instruction  No.  12,  which  reads  as 
follows : 

"Every  person  is  presmned  to  be  of  sound  mem- 
ory and  discretion,  and  this  presumption  must  be 
given  effect  by  you  mitil  the  contrary  is  shown  or 
until  after  a  consideration  of  all  the  evidence  you 
have  a  reasonable  doubt  as  to  the  defendant's 
sanity. ' ' 
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After  the  instructions  had  been  given  to  the  jury, 
appellant  objected  to  this  instruction  in  the  following 
language : 

''Objection  as  to  Instruction  No.  12,  that,  when 
evidence  of  insanity  is  put  into  issue,  it  is  up  to 
the  prosecution  to  prove  sanity."  (R.  601.) 

Now  in  the  briefs  of  appellant  the  claim  is  shifted 
and  it  is  said  that  the  language  "until  the  contrary 
is  shown"  amounts  to  prejudicial  error.  The  objection 
at  trial  did  not  state  distinctly  the  matter  to  which 
the  appellant  now  objects,  or  the  groimds  of  the  ob- 
jection as  required  by  Rule  30,  F.R.Cr.P.,  and  accord- 
ingly the  trial  court  was  not  given  an  opportunity  to 
perceive  the  claimed  error. 

Irrespective  of  the  fact  that  appellant's  objection 
was  inadequate,  the  jury  was  correctly  informed  that 
if  it  had  a  reasonable  doubt  of  the  defendant's  sanity 
after  a  consideration  of  all  the  evidence  they  were 
boimd  to  return  a  verdict  of  not  guilty.  Instruction 
No.  12  must  be  read  in  context  with  the  other  instruc- 
tions. Instruction  No.  1  admonished  the  jury  to  con- 
sider the  instructions  as  a  whole,  while  Instruction 
No.  4  defined  the  burden  resting  on  the  prosecution 
of  proving  beyond  a  reasonable  doubt  every  element 
of  the  crime  charged.  Instruction  No.  8  charged  sanity 
as  an  element  of  first  degree  murder,  and  in  the  last 
paragraph  of  the  instruction  the  court  said : 

"Therefore,  if  you  find  from  the  evidence  beyond 
a  reasonable  doubt  (1)  that  the  defendant  on  or 
about  the  time  and  place  charged  in  the  indictment 
killed  Paul  Rivers,  and   (2)   that  she  was  then 
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and  there  of  sound  memory  and  discretion,  and 
(3)  that  such  killing  was  done  purposely  and 
with  deliberate  and  premeditated  malice,  you 
should  find  her  guilty  of  murder  in  the  first  de- 
gree. On  the  other  hand,  if  you  do  not  so  find, 
or  if  all  the  foregoing  elements  have  not  been 
proved  beyond  a  reasonable  doubt,  you  cannot 
convict  the  defendant  of  murder  in  the  first  de- 
gree and  you  should  then  proceed  to  consider 
whether  she  may  be  guilty  of  murder  in  the  sec- 
ond degree."  (Emphasis  supi^lied.) 

There  is  nothing  in  Instruction  No.  12  which  ne- 
gates the  prosecution's  burden  of  proof.  It  is  conso- 
nant with  the  principles  laid  down  in  Davis  v.  United 
States,  160  U.S.  469  (1895),  cited  by  appellant.  It  is 
submitted  that  the  court  did  not  err  in  giving  this 
instruction. 


VII.  THE  COURT'S  INSTRUCTION  NO.  25  THAT  EVIDENCE  OF 
PRIOR  INCONSISTENT  STATEMENTS  OF  THE  ACCUSED 
ARE  NOT  SUFFICIENT  OF  THEMSELVES  TO  PROVE  GUILT 
WAS  A  CORRECT  AND  PROPER  STATEMENT  OF  THE  LAW. 

Instruction  No.  25  concerning  the  appellant's  prior 
inconsistent  statements  was  taken  substantially  from 
California  Jury  Instructions,  Criminal,  No.  30-A,  and 
it  has  received  judicial  sanction  in  that  state  for  a 
niunber  of  years. 

As  indicated  in  the  Statement  of  Case,  Mrs.  Rivers 
made  a  number  of  inconsistent  statements  concerning 
her  husband  and  the  circumstances  surromiding  his 
death,  and  these  were  admitted  into  evidence  for  the 
purpose  of  showing  a  consciousness  of  guilt.  Wigmore, 
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op.  cit.,  Vol.  II,  §278;  People  v,  Wilkes,  284  P.  2d 
481,  484  (Cal.  1955) ;  People  v.  Moore,  160  P.  2d  857, 
860  (Cal.  App.  1945)  ;  People  v.  Gibson,  149  P.  2d  25, 
26  (Cal.  App.  1944).  If  it  is  conceded  that  inconsistent 
statements  are  admissible  against  a  defendant  it  is 
difficult  to  understand  how  the  restrictive  language, 
"but  it  is  not  sufficient  of  itself  to  prove  guilt,"  could 
be  prejudicial.  The  language  which  the  appellant  ob- 
jects to  is  actually  entirely  favorable  to  her,  and  the 
government  submits  that  appellant's  interpretation  is 
unreasonable. 


Vni.     THE  ADMISSION  OF  TESTIMONY  ABOUT  ORAL  STATE- 
MENTS MADE  BY  APPELLANT  WAS  NOT  ERROR. 

Appellant,  in  one  of  the  briefs  filed  on  her  behalf, 
claims  error  in  the  admission  of  testimony  about  oral 
statements  made  by  her  aroimd  the  hour  of  2 :00  a.m., 
December  8th  (R.  124-129,  198-199,  241-243).  In  the 
first  place  these  statements  are  not  a  confession.  The 
mere  phrase,  ''I  killed  him,"  does  not  amount  to  a 
complete  or  even  partial  acknowledgment  of  guilt  by 
appellant.  That  is  the  only  way  in  which  the  oral 
admissions  attributed  to  her  on  that  occasion  vary 
materially  from  the  written  statement  admitted  in 
evidence  as  Exhibit  No.  32  without  objection  (R.  155). 
Secondly,  no  objection  to  this  testimony  was  made  at 
trial. 

Appellant  suggests  now  that  the  circumstances 
mider  which  the  admissions  were  obtained  were  sus- 
picious and  that  undue  advantage  may  have  been 
taken  of  her.  The  record  shows  what  took  place  dur- 
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ing  the  interview  by  Officer  Daiikworth.  Appellant 
had  requested  to  see  Dr.  Beirne,  the  pathologist,  when 
he  returned  from  making  his  post-mortem  examina- 
tion (R.  124).  He  did  not  return  until  1:30  a.m., 
shortly  after  which  appellant  was  brought  into  the 
United  States  marshal's  office.  A  deputy  marshal,  an 
officer  of  the  Territorial  Police,  an  agent  of  the 
United  States  Fish  and  Wildlife  Service,  and  Dr. 
Beirne,  an  independent  physician  not  connected  with 
law  enforcement,  were  present  the  whole  time  (R.  125, 
241-243).  She  acknowledged  that  she  had  obtained 
advice  from  counsel  (R.  125).  The  total  interrogation 
did  not  consume  over  an  hour  (R.  198).  Taken  al- 
together, there  is  nothing  legally  or  factually  in  the 
record  to  support  a  conclusion  that  the  admission  of 
this  testimony  was  error,  and  this  court  should  so 
rule. 


IX.  THERE  WAS  NO  REVERSIBLE  ERROR  IN  ADMITTING  INTO 
EVIDENCE  VARIOUS  ARTICLES  TAKEN  FROM  ROOM  NO. 
10  OF  THE  ALASKAN  HOTEL. 

This  point  is  raised  in  one  of  appellant's  briefs. 
It  should  be  noted  that  no  motion  for  the  return  or 
suppression  of  any  of  the  items  objected  to  was  made 
before  trial  under  Rule  41,  F.R.Cr.P.  Other  than  a 
passing  reference  made  by  counsel  in  the  course  of  a 
colloquy  with  the  court  (R.  145),  there  is  nothing  in 
the  record  indicating  a  necessity  for  a  motion  or  hear- 
ms:  to  determine  whether  this  evidence  should  have 
been  suppressed  during  the  trial  itself.  Appellant 
did  not  include  this  claim  of  error  in  the  statement 
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of  points  on  which  appellant  intended  to  rely  on 
appeal,  nor  is  it  included  in  the  specification  of  errors 
in  either  brief  filed  by  appellant,  as  required  by  Rule 
17  (6)  and  Rule  18  (2)  (d)  of  this  court. 

But   if   this   court   feels   inclined   to   consider   the 

claim,  an  analysis  of  the  record  should  be  of  help. 

The  first  objection  to  the  introduction  of  the  evidence 

taken  from  Room  10  of  the  Alaskan  Hotel  was  made 

to  Exhibit  No.  16,  a  broken  knife  found  in  the  room. 

The  objection  was  on  the  ground  that  no  foundation 

had  been  laid  that  the  article  had  been  legally  seized: 

"Object  to  it,  your  Honor.     I  don't  believe  this 

should  be  introduced  in  evidence  until  the  proper 

foundation  has  been  made  that  this  was  legally 

seized.     There  was  no  arrest  at  this  time,  only 

an  investigation."    (R.  92.) 

This  objection  was  overruled  and  the  exhibit  was  ad- 
mitted into  evidence  (R.  92).  Before  this  time  Ex- 
hibits No.  12  and  No.  13,  a  throw  rug  and  a  piece  of 
linoleum  taken  from  the  room,  had  been  received  in 
evidence  without  objection  (R.  43). 

A  two-foot-seven-inch  piece  of  string  taken  from 
the  room  was  later  offered  in  evidence  (R.  130).  De- 
fense counsel  objected  as  follows: 

"Your  Honor,  I  object  to  the  string  being  re- 
ceived on  the  grounds  that  the  string  itself — Mrs. 
Rivers  was  so  distraught  at  the  time  she  couldn't 
have  positively  identified  it  at  that  time."  (R. 
131.) 

This  objection  was  overruled  and  the  string  was  ad- 
mitted as  Exhibit  No.   19.     Subsequently  a   13-foot 
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piece  of  string,  a  pair  of  scissors,  a  ball  of  string,  a 
tablecloth,  a  clothing  label,  and  a  handkerchief  were 
all  identified  as  having  been  removed  from  the  room 
(R.  140-144).  When  these  items  were  offered  in  evi- 
dence appellant's  counsel  stated  that  there  was  no 
objection  to  any  of  them  except  the  13-foot  piece  of 
string  (R.  144-146).  During  the  course  of  his  objec- 
tion appellant's  comisel  stated  that  he  moved  to  sup- 
press any  of  the  evidence  concerning  the  string  taken 
from  the  room,  but  this  was  coupled  with  a  statement 
that  the  defendant  would  admit  on  the  stand  (as  she 
did  in  fact,  R.  488-490)  that  she  used  the  string. 
Counsel  did  not  apprise  the  court  at  that  or  any  other 
time  that  he  desired  a  hearing  in  order  that  the 
propriety  of  the  seizure  of  any  articles  in  Room  10 
could  be  determined.  The  13-foot  piece  of  string  was 
admitted  as  Exhibit  No.  25  (R.  144).  The  lack  of 
objection  on  the  grounds  of  search  and  seizure  to  the 
other  items  taken  from  the  room  and  admitted  in 
evidence  (Exhibits  Nos.  12, 13,  19,  26,  27,  28,  29,  and 
30),  would  make  the  harm  to  defendant  minimal  at 
best. 

Finally,  any  error  that  might  have  arisen  by  ad- 
jnitting  either  Exhibits  No.  16  or  No.  25  was  rendered 
harmless  and  was  cured  by  the  testimony  of  appel- 
lant and  the  witness  Gladys  Maxwell.  Appellant  testi- 
fied to  the  string  being  in  the  room  (R.  488-490),  that 
she  put  deceased's  body  in  a  box  and  took  it  to  a 
bridge  (R.  494,  514),  that  she  bought  Exhibit  No.  31, 
a  cleaver  (R.  495,  529),  that  the  broken  butcher  knife. 
Exhibit  No.  16,  was  in  the  room  and  had  already  been 
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broken  by  Paul  Rivers  (R.  495),  that  she  remembered 
carrying  a  box  down  to  the  beach  (R.  496),  that  she 
remembered  some  parts  of  the  body  being  on  the  floor 
of  the  room  and  awakening  beside  them  (R.  528),  and 
that  she  had  told  the  police  where  to  find  the  dis- 
membered body  (R.  534).  All  of  this  supported  the 
conclusion  that  she  had  used  the  string  on  her  hus- 
band and  that  she  had  done  something  in  connection 
with  the  disposal  of  the  body  in  the  room. 

Appellant  called  Gladys  Maxwell  as  a  witness  and 
she  testified  that  appellant  told  her  in  jail  shortly 
after  her  arrest  that  she  had  used  a  string  to  tie  her 
husband's  hands  and  neck  (R.  547-548)  and  that  she 
had  used  the  broken  knife,  Exhibit  No.  16,  in  dis- 
membering the  deceased's  body  (R.  548). 

In  Paddy  v.  United  States,  143  F.  2d  847  (CCA  9th 
1944),  this  court  had  before  it  the  same  question. 
This  was  a  homicide  case  in  which  it  was  claimed  that 
a  holster  and  two  bottles  of  whiskey  admitted  into 
evidence  over  objection  were  obtained  by  an  imlawful 
search  and  seizure.  This  court  held  that  even  if  it 
were  assumed  that  the  evidence  should  not  have  been 
admitted,  the  appellant's  later  voluntary  testimony 
concerning  the  exhibits  made  their  introduction  harm- 
less error.  143  F.  2d  at  853.  To  the  same  effect  are 
Libera  v.  United  States,  299  F.  300  (CCA  9th  1924), 
and  Temperani  v.  United  States,  299  F.  365  (CCA 
9th  1924). 

It  follows  that  in  the  case  at  bar  no  reversible 
error  was  committed  in  respect  to  the  introduction 
of  the  complained  about  exhibits. 
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CONCLUSION. 

Appellant  has  had  a  trial  free  from  prejudicial 
error.  She  was  proved  guilty  beyond  a  reasonable 
doubt.  The  judgment  of  the  court  below  should  be 
affirmed. 

Dated,   Juneau,   Alaska, 
December  22,  1958. 

Respectfully  submitted, 

Roger  G.  Connor, 

United  States  Attorney, 

Jerome  A.  Moore, 

Assistant  United  States  Attorney, 

Attorneys  for  Appellee. 
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No.  16176 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Louis  Fiano, 

Appellant, 
vs. 
United  States  of  America, 

Appellee. 


APPELLEE'S  BRIEF. 


I. 
JURISDICTIONAL  STATEMENT. 

This  is  an  appeal  from  a  judgment  of  the  United  States 
District  Court  for  the  Southern  District  of  California 
adjudging  the  appellant  guilty  of  a  one  count  indictment 
charging  the  sale  and  facilitation  of  17  ounces,  150  grains 
of  heroin  in  violation  of  Title  21,  United  States  Code, 
Section  174. 

The  jurisdiction  of  the  District  Court  was  based  upon 
Section  3231  of  Title  18,  United  States  Code.  This  Court 
has  jurisdiction  to  entertain  this  appeal  and  to  review  the 
judgment  in  question  under  the  provisions  of  Sections 
1291  and  1294  of  Title  28,  United  States  Code. 
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IT. 
STATUTE  INVOLVED. 

Unfortunately  appellant  has  misstated  Section  174  of 
Title  21,  United  States  Code.  That  statute  provides  in 
pertinent  part  as  follows: 

"Whoever  .  .  .  knowingly  .  .  .  receives,  conceals 
.  ,  .  sells,  or  in  any  manner  facilitates  the  trans- 
portation, concealment,  or  sale  of  any  .  .  .  narcotic 
drug  after  being  imported  or  brought  in,  knowing  the 
same  to  have  been  imported  or  brought  into  the 
United  States  contrary  to  law  .  .  .  shall  be  im- 
prisoned not  less  than  five  or  more  than  twenty  years 
and,  in  addition,  may  be  fined  not  more  than  $20,000. 

"Whenever  on  trial  for  a  violation  of  this  subsec- 
tion, the  defendant  is  shown  to  have  or  to  have  had 
possession  of  the  narcotic  drug,  such  possession  shall 
be  deemed  sufficient  evidence  to  authorize  conviction 
unless  the  defendant  explains  the  possession  to  the 
satisfaction  of  the  jury." 

III. 
STATEMENT  OF  FACTS. 

The  events  in  this  case  properly  begin  in  the  early 
part  of  March  of  1958  when  Federal  Narcotics  Agent 
Stephan  F.  Giorgio,  using  the  assumed  name  of  Louis  Di 
Stephano,  entered  Lucy's  Restaurant  in  Los  Angeles,  Cali- 
fornia with  a  special  employee  and  was  introduced  to 
Fiano  by  one  Jeanne  Haddad.  [R.  48-49.]*  After  this 
meeting  the  agent  returned  to  the  restaurant  on  a  number 
of  occasions  during  which  he  became  friendly  with  appel- 
lant. Giorgio  and  the  appellant,  who  was  employed  at 
Lucy's,  engaged  in  "general  conversations"  [R.  49]  about 


*The  abbreviation  "R."  refers  to  the  Printed  Record. 
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"the  weather  in  New  York"  and  "the  old  neighborhood" 
[R.  90]  during  the  agent's  visit  to  the  restaurant,  but  they 
did  not  discuss  anything  pertaining  to  narcotics  until 
March  26  of  1958.  [R.  110.]  On  the  last-named  date 
Giorgio  arrived  at  Lucy's  in  the  early  afternoon,  had  his 
car  parked  by  the  attendant,  entered  the  restaurant,  and 
met  the  defendant.  [R.  50.]  The  two  men  sat  down  at  a 
table  in  the  back  of  the  restaurant  and  engaged  in  a  gen- 
eral conversation.  [R.  51.]  Fiano  then  asked  the  agent  if 
he  was  interested  in  buying  a  woman's  cocktail  watch  for 
his  wife.  [R.  51,  96-97.]  The  defendant  informed  Giorgio 
that  the  watch  was  valued  at  $900,  but  that  he  was  willing 
to  sell  it  for  $200.  To  this  Giorgio  replied  that  the  watch 
was  very  nice,  but  that  he  wanted  to  keep  his  money  for 
his  "action."  [R.  51.]  After  much  persistence  on  the  de- 
fendant's part  in  asking  Giorgio  what  his  "action"  was,  the 
agent  finally  told  defendant  that  he  was  a  "pusher."  [R. 
52.]  An  inquiry  was  made  by  Fiano  as  to  how  much 
narcotics  Giorgio  could  "push,"  and  when  the  agent  said 
"half  a  kilo  a  week,"  the  defendant  told  him  not  to  bother 
with  it  unless  he  could  push  at  least  one  kilo  per  week. 
[R.  52-53.]  The  defendant  did,  however,  discuss  prices 
of  the  commodity  with  Giorgio,  informing  the  latter  that 
a  kilo  would  cost  $15,000— $14,000  for  Fiano's  "people" 
and  $1,000  for  himself.  [R.  53.]  The  two  men  haggled 
over  this  price  for  a  few  minutes  before  Giorgio  left  the 
restaurant  with  the  parting  words  to  Fiano  that  he  would 
consult  "his  (Giorgio's)  people"  about  the  price.  [R.  54.] 

The  next  day,  Giorgio  received  a  telephone  call  from 
appellant,  who  asked  Giorgio  to  come  to  the  restaurant. 
After  arriving  at  Lucy's  at  approximately  3:00  p.m. 
Giorgio  was  escorted  by  Fiano  to  a  table  where  the  latter 
informed  the  agent  that  he  was  going  to  check  him  out 
before    dealing.    [R.    56.]      The    defendant    then    queried 
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Giorgio  about  his  background  in  New  York,  his  acquaint- 
ances, and  his  relationship  with  the  special  employee, 
"Teddy."  [R.  56-57.]  The  conversation  again  turned  to 
the  proposed  sale  of  narcotics  when  Fiano  asked  the  agent 
how  much  money  he  could  raise  and  when  he  could  raise 
it.  After  telling  the  defendant  that  he  could  raise  $7,500 
in  a  few  days,  Giorgio  left  the  restaurant.  [R.  58,  60.] 

Agent  Giorgio  again  received  a  telephone  call  on  March 
28  from  appellant  and  shortly  thereafter  drove  to  Lucy's 
to  meet  Fiano,  [R.  61.]  After  arriving  at  the  restaurant 
Fiano  and  Giorgio  walked  out  to  the  parking  lot  where 
the  defendant  once  again  queried  the  agent  about  his 
background,  his  neighborhood,  and  also  asked  him  if  he 
knew  various  racketeers  in  New  York.  [R.  63.]  It  was 
on  this  occasion  that  Giorgio  gave  Fiano  the  name  and 
telephone  number  of  Bobby  Childs  so  that  the  defendant 
could  check  up  on  Giorgio.  [R.  64-65.]  After  two  un- 
successful attempts  by  Fiano  to  reach  Childs  in  New  York 
via  telephone,  Giorgio  left  with  the  defendant's  instruction 
to  return  that  evening.  When  Giorgio  did  return  at  ap- 
proximately 7:00  p.m.,  he  was  observed  to  enter  the 
restaurant  by  officers  Jackson  [R.  144-145]  and  Jones. 
[R.  151-152.]  During  the  time  he  was  inside  the  restau- 
rant both  Giorgio  and  Fiano  were  seen  talking  together  by 
Agent  Lang  to  whom  Fiano  offered  some  barbecued 
shrimp.  [R.  130.]  On  this  occasion  the  defenedant  again 
tried  unsuccessfully  to  reach  Bobby  Childs  in  New  York. 
[R.  69.]  After  assuring  Fiano  that  he  had  the  money  for 
the  narcotics,  Giorgio  left  the  restaurant.  [R.  70,  131, 
152.] 

The  next  contact  Agent  Giorgio  had  with  Fiano  was  on 
April  2,  1958  when  the  defendant  telephoned  Giorgio  at 
approximately  12:30  p.m.  The  defendant  told  Giorgio  to 
come  to  Lucy's  later  that  evening  and  to  bring  the  money 
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for  the  narcotics.  [R.  71.]  Pursuant  to  these  instructions 
Giorgio  drove  to  Lucy's  [R.  71]  and  was  seen  entering  the 
restaurant  at  9:00  p.m.  by  surveilHng  officers.  [R.  119, 
145-146.]  Once  again  Agent  Lang  was  stationed  inside 
Lucy's  and  observed  Agent  Giorgio  enter  the  restaurant, 
meet  Fiano,  and  walk  out  of  sight  to  the  rear  of  the 
restaurant  with  the  defendant  for  about  ten  minutes.  [R. 
131-132.]  During  the  period  of  time  Fiano  and  Giorgio 
were  alone  together  at  the  back  of  Lucy's,  the  defendant 
told  Giorgio  that  Fiano's  people  had  warned  him  about 
Giorgio,  but  that  he  had  finally  spoken  to  Bobby  Childs 
and  that  he  would  do  business  with  Giorgio  anyway. 
[R.  72.]  After  being  threatened  by  the  defendant,  Giorgio 
handed  him  the  sum  of  $7,500  for  the  narcotics.  Fiano 
did  not  transfer  the  heroin  to  Giorgio  at  that  time,  how- 
ever, but  told  Giorgio  to  "sit  tight"  and  expect  a  telephone 
call  within  two  weeks.  [R.  73.]  Though  Giorgio  ex- 
pressed dissatisfaction  at  this  arrangement  he  finally  left 
the  restaurant  to  await  further  communications  from 
Fiano.  [R.  74.] 

The  expected  telephone  call  from  Fiano  came  on  the 
morning  of  April  7,  1958.  Fiano  told  Giorgio  to  come  to 
the  restaurant  because  he  wanted  to  introduce  him  to  some- 
one. [R.  74.]  Giorgio  immediately  drove  to  Lucy's  and 
for  the  first  time  in  all  his  visits  to  the  restaurant  parked 
his  car  himself.  Since  he  was  in  a  hurry  he  parked  the 
car  in  a  rather  odd  angle  across  the  white  parking  lines 
in  Lucy's  lot.  [R.  75-76.]  At  this  time — approximately 
10:30  a.m. — Giorgio  was  seen  by  surveilling  officers  to 
enter  the  parking  lot  at  Lucy's.  [R.  119,  147,  153.]  The 
agent  was  greeted  by  the  defendant,  who  was  standing 
near  the  kitchen  door,  and  then  the  two  men  entered  the 
restaurant  where  they  sat  down  at  a  table  and  again  dis- 
cussed the  proposed  transaction.     Fiano  told  Giorgio  that 
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"his  (Piano's)  people"  were  going  to  take  the  agent's  car 
and  that  the  heroin  would  "be  under  the  front  seat  on  the 
driver's  side."  [R.  78.]  Fiano  then  left  the  agent's  pres- 
ence for  about  fifteen  minutes.  During  this  absence  from 
Giorgio,  Fiano  was  observed  by  Agent  Jones  to  come  out 
of  the  restaurant  into  the  parking  lot  and  to  approach  the 
direction  of  Giorgio's  car,  which  was  parked  behind  a  wall 
which  obstructed  Jones'  view.  [R.  154,  163.]  Fiano  was 
lost  from  view  for  about  two  minutes,  after  which  time 
he  reappeared  and  carefully  scanned  the  entire  area.  [R. 
154.]  Fiano  then  re-joined  Giorgio  in  the  restaurant 
and  asked  the  agent  what  he  used  to  "cut"  narcotics. 
[R.  78-79.]  After  discussing  this  for  a  few  minutes, 
the  defendant  told  Giorgio  that  his  car  had  been  returned 
and  that  the  narcotics  were  under  the  front  seat  on  the 
driver's  side.  [R.  79.]  Both  the  defendant  and  Giorgio 
walked  into  the  parking  lot  where  the  agent  noticed  that 
his  car  was  parked  in  the  same  position  in  which  he  had 
parked  it.  [R.  80.]*  He  entered  the  vehicle  and  drove 
off,  leaving  the  defendant  who  was  observed  by  other 
agents  to  carefully  look  up  and  down  the  street  before 
reentering  the  restaurant.  [R.  80,  154-156.]  When  Giorgio 
reached  his  apartment  he  found  the  narcotics  under  the 
front  seat  of  his  automobile  on  the  driver's  side  and 
carried  the  package  into  his  apartment.  [R.  81.]  Agent 
Garberson  arrived  shortly  thereafter  and  conducted  a  field 
test  which  indicated  the  package  contained  heroin.  [R.  83.] 
A  more  thorough  analysis  by  a  chemist  at  a  later  date 
established  that  package  contained  approximately  17 
ounces  of  pure  heroin.  [R.  44-45.] 


*Surveilling  officers  testified  that  the  automobile  was  not  observed 
to  have  left  the  lot  between  the  times  Giorgio  arrived  and  departed 
on  April  7.     [R.  147,  163.] 


Agent  Giorgio's  next  meeting  with  Fiano  was  at  Lucy's 
Restaurant  on  May  12,  1958  at  which  time  and  place 
Fiano  informed  Giorgio  that  he  was  leaving  town.  [R. 
84-85.] 

After  his  arrest  on  May  14,  Fiano  identified  Giorgio  as 
Lou  Di  Stephano,  one  of  his  customers  at  Lucy's,  when 
the  latter  confronted  him  at  the  Office  of  the  Bureau  of 
Narcotics.  [R.  86.]  Prior  to  his  admission  regarding 
Giorgio,  Fiano  had  been  fully  advised  of  his  constitutional 
rights  by  other  agents.   [R.  134-135.] 

IV. 
ARGUMENT. 

A.  The  Alleged  Error  in  Disqualifying  Witnesses 
Blackburn  and  Fiano  as  Proponents  of  Certain 
Hotel  Records. 

The  initial  weakness  in  appellant's  argument  that  the 
disqualification  of  John  Blackburn  and  the  defendant  as 
proper  custodians  of  hotel  records  constituted  reversible 
error,  is  that  the  facts  supposedly  contained  in  such  rec- 
ords were  placed  before  the  jury  by  the  admission  of 
other  evidence  of  the  same  facts.  In  such  cases,  if  there 
is  error  in  exclusion  of  certain  evidence,  it  is  uniformly 
held  that  such  errors  are  cured  by  admission  of  other 
evidence  of  the  same  facts. 

Barshop  v.  United  States,  192  F.  2d  699,  701  (5th 

Cir.,  1951),  cert.  den.  342  U.  S.  920; 
Finn  V.   United  States,  219  F.  2d  894,  901    (9th 

Cir.,  1955); 
Furlong  v.  United  States,  10  F.  2d  492,  494  (8th 

Cir.,  1926) ; 
De  Camp  v.  United  States,  10  F.  2d  984,  985  (D. 

C.  Cir.,  1926)  ; 
Strada  v.  United  States,  281  F.  2d  143  (9th  Cir., 

1922). 
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In  the  instant  case,  testimony  that  Fiano  was  in  Las  Vegas 
on  March  28,  1958  was  suppHed  by  the  defendant  him- 
self [R.  204-207],  and  by  Major  A.  Riddell  who  testified 
not  only  that  the  defendant  was  in  Las  Vegas  on  March 
28,  1958,  but  also  as  to  the  time  and  place  he  saw  the 
defendant  in  Las  Vegas  on  that  date.  [R.  238-239.]  In 
addition  Riddell  testified  that  appellant  gave  him  a  "betting 
marker"  in  Las  Vegas  on  the  week-end  of  March  28, 
1958.  [R.  241,  246.]  Another  witness,  Jeanne  Haddad, 
testified  that  the  defendant  was  not  in  Lucy's  restaurant 
on  March  28.  [R.  179,  184,  185.] 

Another  glaring  weakness,  in  appellant's  allegation  of 
error  regarding  the  disqualification  of  witness  Blackburn, 
is  that  no  offer  of  proof  was  tendered  by  appellant  regard- 
ing the  evidence  which  Blackburn  sought  to  introduce. 
Under  such  circumstances  the  question  cannot  properly  be 
brought  before  an  appellate  court  because 

"in  absence  of  an  offer  of  proof,  the  ruling  of  the 
trial  court  is  not  reviewable." 

Goldstein  v.  United  States,  63  F.  2d  609  (8th  Cir., 

1933) ; 
Cf.  Hunt  V.  United  States,  231  F.  2d  784,  787-788 

(8th  Cir.,  1956)  ; 
MacDonald  v.  United  States,  246  F.  2d  727  (10th 

Cir.,  1957); 
Elder  v.  United  States,  202  F.  2d  465   (9th  Cir., 

1953). 

It  should  also  be  noted  that  not  only  was  no  offer  of 
proof  made,  but  on  the  contrary,  the  exhibit  was  with- 
drawn by  the  appellant   [R.  237.] 

The  question  involved  in  the  Court  below  was  not  quali- 
fications of  the  records,  but  rather  the  competency  and 
qualifications  of  the  witness  to  introduce  them.     The  de- 


fendant,  who  had  been  to  Las  Vegas  the  week  before  the 
trial  to  procure  such  records  [R.  227]  obviously  could  not 
qualify  as  a  proper  custodian  since  he  did  not  even  work 
at  the  Tropicana  Hotel.  The  Court's  determination  that 
Blackburn  could  not  qualify  as  a  proper  custodian  of  the 
records  in  question  was  based  upon  the  questions  addressed 
to  the  witness,  his  hesitancy  in  answering  the  questions, 
and  his  general  demeanor  when  he  was  testifying.  Though 
Title  28,  United  States  Code,  Section  1732  does  not  outline 
the  qualifications  of  proponents  of  business  records,  the 
case  law  indicates  that  a  witness  must  have  some  special 
qualifications  to  introduce  such  records. 

Turner  v.  United  States,  202  F.  2d  523,  525  (9th 
Cir.,  1953)  (where  "quaHfied  officers"  were  pro- 
ponents of  the  records)  ; 

United  States  v.  Conquest,  148  Fed.  Supp.  62,  64 
(E.  D.  Pa.,  1957)  (witness  was  an  officer  of  a 
corporation  and  the  records  were  kept  in  his 
custody  and  control) ; 

Jolley  V.  United  States,  232  F.  2d  83  (5th  Cir., 
1956)  (two  witnesses  who  introduced  business 
records  had  custody  of  such  records). 

Appellee  submits  that  even  though  a  proponent  of  busi- 
ness records  is  not  technically  an  expert  witness,  he  is  at 
least  analogous  to  an  expert  witness  in  that  he  should  have 
qualifications  an  ordinary  witness  does  not  have.  Thus, 
he  must  be  able  to  testify  to  such  procedures  in  preparing 
business  records  as  to  show  that  the  records  were  made  in 
the  ordinary  course  of  business  and  that  it  is  part  of  the 
ordinary  course  of  business  to  make  such  records  (28  U. 
S.  C.  Sec.  1732).  It  would  seem  that  the  proper  person  to 
give  such  testimony  is  a  so-called  ''custodian,"  a  person 
under  whose  custody  and  control  such  records  are  kept. 
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The  qualifications  of  such  *'quasi-experts"  or  "skilled" 
witnesses,  it  is  submitted,  is  a  matter  to  be  determined  by 
the  trial  judge  in  his  discretion. 

See: 

Henderson  v.  United  States,  218  F.  2d  14,  17  (6th 

Cir,  1955); 
Troutman  v.   United  States,   100  F.  2d  628,  633 

(10th  Cir,  1939). 

Appellant  argued  in  his  brief  that  the  "rejection  of  this 
exhibit  had  more  than  passing  consequences"  because 
Giorgio  paid  the  defendant  the  money  on  March  28,  1958. 
However,  Agent  Giorgio  did  not  testify  that  he  paid  Fiano 
$7,500  on  March  28,  1958,  as  appellant  misstates  on  pages 
3  and  20  of  his  brief.  April  2,  1958  was  the  date  on 
which  Giorgio  gave  Fiano  $7,500  for  the  narcotics  and 
April  7,  1958  was  the  date  on  which  the  narcotics  were 
placed  in  Giorgio's  car.  [R.  73,  80-81.]  When  the  evi- 
dence is  thus  viewed  correctly  the  significance  which  appel- 
lant attaches  to  this  evidence  diminishes  appreciably. 

In  any  event  it  would  seem  that  it  is  not  even  necessary 
for  the  Court  to  reach  the  merits  of  appellant's  contention 
on  this  issue,  in  view  of  the  admission  of  other  evidence 
covering  the  same  facts  and  appellant's  failure  to  make  an 
offer  of  proof  regarding  the  proferred  hotel  records. 

B.     The  Trial  Court  Did  Not  Err  in  the  Admission  of 
Evidence  During  the  Course  of  the  Trial. 

It  is  almost  too  elementary  for  the  citation  of  authority 
that  an  objection  to  an  allegedly  improper  question  is  neces- 
sary to  preserve  any  claimed  error  on  appeal. 

Alvarado  v.  United  States,  9  F.  2d  385,  386  (9th 

Cir.,  1925); 
Olender  v.  United  States,  210  F.  2d  795,  800  (9th 
Cir.,  1954). 
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All  of  the  testimony  of  which  appellant  now  complains 
went  into  the  record  without  objection.  Apparently  appel- 
lant saw  nothing  harmful  in  such  evidence  at  the  time  of 
trial.  He  cannot  now  complain,  when  he  gave  the  trial 
court  no  opportunity  to  rule  on  the  admissibility  of  those 
matters  he  now  claims  prejudiced  his  cause.  As  was 
succintly  stated  by  the  Court  in  United  States  v.  De  Marie, 
226  F.  2d  783,  788  (7th  Cir.,  1955) : 

".  .  .  in  absence  of  a  valid  objection  made  at  the 
proper  time,  a  party  may  not  on  appeal  claim  that  the 
introduction  of  such  evidence  was  error." 

Cf.  Anthony  v.  United  States,  256  F.  2d  50  (9th 
Cir.,  1958). 

This  rule  is  especially  true  of  hearsay  evidence,  which  the 
appellant  has  singled  out  as  chief  object  of  attack  in  his 
discussion  concerning  the  admission  of  certain  testimony. 
In  United  States  v.  Costello,  221  F.  2d  668,  678  (2d  Cir., 
1954),  the  Court  in  a  general  discussion  of  hearsay  evi- 
dence said  that 

".  .  .  decisions  .  .  .  have  again  and  again  held 
that  it  may  be  as  dependable  a  reliance  at  a  trial  as 
any  other  evidence;  the  only  condition  upon  its  use 
being  that  the  opposite  party  shall  not  object  to  it." 

And  when  hearsay  is  admitted  without  objection, 

".  .  .  it  is  to  be  considered,  and  accorded  its 
natural  probative  effect,  as  if  it  were  in  law  admis- 
sible." 

Spiller  V.  Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  253  U.  S.  117,  130; 

Cf.  Diaz  V.  United  States,  223  U.  S.  442; 

Rosenberg  v.   United  States,  195   F.  2d  583,  596 
(2d  Cir.,  1952). 
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In  addition  it  might  be  noted  that  on  page  22  of  appel- 
lant's brief  wherein  he  cites  a  number  of  pages  in  the 
transcript  alleged  to  contain  hearsay  testimony,  a  careful 
reading  of  most  of  those  pages  fails  to  reveal  any  hearsay 
recorded  thereon.  In  fact  his  citation  of  error  regarding 
the  admission  of  hearsay  on  page  128  of  the  transcript  is 
somewhat  odd,  since  the  questions  reported  therein  were 
asked  by  his  own  attorney  and  did  not  elicit  any  hearsay 
statements  from  witness  Garberson. 

Since  the  matters  of  which  appellant  complained  were 
more  fully  set  out  under  the  section  of  his  brief  dealing 
with  prosecutor's  misconduct  appellee  will  discuss  such 
matters  more  fully  under  that  heading. 

C.  There  Is  No  Merit  to  Appellant's  Contention  That 
He  Was  Denied  a  Fair  Trial  by  the  Participation 
of  the  Trial  Judge  in  Questioning  Witnesses. 

During  the  course  of  the  trial  the  judge  asked  questions 
of  the  witnesses  of  both  the  plaintiff  and  the  defendant. 
In  doing  so,  he  carried  out  one  of  his  duties  in  seeing  that 
the  jury  was  fully  informed  as  to  all  the  relevant  facts  in 
the  case.  The  Court  in  Batsell  v.  United  States,  217  F.  2d 
257  (8th  Cir.,  1954)  expressed  the  trial  judge's  function  in 
this  regard  in  the  following  language: 

".  .  .  In  the  trial  of  any  case,  the  judge  has  the 
responsibiHty  of  seeing  that  justice  shall  prevail  and 
to  that  end  may  question  the  witnesses  and  may  even 
express  his  opinion  with  reference  to  their  testimony, 
provided,  of  course,  that  he  makes  it  clear  to  the  jury 
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that  they  are  the  ultimate  determiners  of  the  facts  in 
question." 

Cf.  Callahan  v.  United  States,  35  F.  2d  633  ( 10th 
Cir.,  1929) ; 

Goldstein  v.  United  States,  63  F.  2d  609  (8th  Cir.. 
1933); 

Glasser  v.  United  States,  315  U.  S.  60,  82. 

In  the  instant  case,  the  Court  not  only  brought  out  facts 
favorable  to  the  accused  [R.  196,  198,  81],  but  also  pro- 
tected appellant  by  objecting  to  the  admission  of  testimony 
concerning  the  defendant's  statements  made  to  officers 
after  his  arrest.  [R.  127.]  To  guard  against  the  possi- 
bility that  the  jury  might  have  thought  he  held  an  opinion, 
the  trial  judge  instructed  that: 

"Any  opinion  of  the  judge  as  to  the  guilt  or  in- 
nocence of  this  defendant,  if  directly  or  indirectly 
expressed  in  these  instructions  or  otherwise  during 
the  trial,  you  are  at  liberty  to  disregard,  and  it  is  not 
binding  upon  you,  for,  as  stated  in  the  beginning  of 
these  instructions,  to  the  jury  exclusively  belongs  the 
duty  of  determining  the  facts,  but  the  law  you  must 
accept  from  the  court,  as  correctly  given  to  you  in 
these  instructions."  [R.  316-317.] 

D.  The  Court  Did  Not  Deprive  Appellant  of  "A  Full 
and  Fair  Trial  and  Due  Process  of  Law"  by  In- 
structing One  of  the  Jurors  Not  to  Take  Notes. 

Appellant's  failure  to  cite  authority  for  the  position  he 
has  taken  regarding  the  judge's  instruction  to  one  juror 
not  to  take  notes  is  somewhat  indicative  of  the  lack  of 
merit  inherent  in  this  contention.  With  the  reporter  on 
hand  to  read  testimony  back  to  the  jury,  should  a  question 
regarding  proceedings  at  the  trial  arise  during  the  jury's 
deliberations,  it  is  difficult  to  imagine  how  or  in  what  way 
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the  appellant  was  prejudiced  by  the  judge's  remark.  If 
anything  the  judge's  action  was  wise,  since  it  is  not  difficult 
to  conceive  of  a  situation  where  one  juror  might  incor- 
rectly record  testimony  and  during  deliberations  impress 
his  or  her  interpretation  of  the  facts  on  the  other  jurors 
by  virtue  of  the  argument  that  he  or  she  had  recorded  cer- 
tain testimony  contemporaneously. 

''The  trial  judge  has  the  duty  to  supervise,  direct, 
and  control  the  proceedings  in  his  court  and  his  rul- 
ings will  not  be  reversed  in  the  absence  of  a  clear 
abuse  of  discretion." 

Brennan  v.  United  States,  240  F.  2d  253,  262  (8th 
Cir.,  1957). 

E.  There  Was  No  Prejudicial  Misconduct  on  the 
Part  of  the  Prosecutor  During  the  Course  of  Trial 
or  Argument. 

Initially,  one  of  the  great  weaknesses  in  appellant's 
present  position  before  this  Court  is  that  he  himself  did 
not  think  any  of  the  questions  or  remarks  of  the  prosecutor 
were  improper  at  the  time  of  trial,  since  he  did  not  tender 
any  objections  to  such  questions  or  remarks  when  they 
were  made.  It  is,  of  course,  rather  basic  law  that  in  order 
to  preserve  any  alleged  errors  on  appeal  regarding  the  ad- 
mission of  evidence  an  objection  to  such  evidence  is  essen- 
tial. 

Pratt  V.  United  States,  225  F.  2d  23  (D.  C.  Cir., 
1955); 

Self  V.   United  States,  249   F.   2d  32    (5th   Cir., 
1957); 

Cant 071  V.  United  States,  226  F.  2d  313  (8th  Cir., 
1955); 

Olender  v.  United  States,  237  F.  2d  859  (9th  Cir., 
1956). 
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The  immediately  preceding  sentence  may  appear  to  be  a 
mere  restatement  of  the  argument  made  with  regard  to  the 
trial  court's  alleged  errors  in  the  admission  of  evidence 
and,  in  reality,  they  are  part  of  the  same  seamless  web, 
but  appellant  has  dealt  with  the  same  errors  more  fully 
under  this  heading  and  therefore  appellee  will  do  the  same 
for  the  Court's  convenience. 

Upon  examination  of  appellant's  charges  of  misconduct, 
it  would  appear  that  most  of  his  allegations  are  more 
shadow  than  substance.  For  example,  on  lines  19  to  22 
on  page  31  of  his  brief,  appellant  states  that  the  prosecutor 
asked  a  "question  concerning  one  Frank  Sica."  [R.  85.] 
This  allegation  is  incorrect  in  that  it  incorporates  the 
answer  into  the  question.  The  question  was  a  general  one 
which  merely  asked: 

Q.     Did  you  have  a  further  conversation  with  him 
then? 

In  reply  Agent  Giorgio  stated: 

A.     I  did  ask  him  rather  casually  to  introduce  me 
to  Frank  Sica.  [R.  85.] 

Needless  to  say  the  question  did  not  concern  Frank  Sica. 
If  the  testimony  was  objectionable  appellant  should  have 
made  a  motion  to  strike. 

Appellant  also  appears  to  have  made  a  slight  misstate- 
ment when  he  alleges  that  "counsel  for  the  government 
asked  for  and  received  hearsay  evidence."  (App.  Br.,  p. 
31,  lines  13-14.)*  In  some  instances  the  testimony  now 
complained  of  consisted  of  defendant's  conversations  with 
the  agent  during  the  course  of  their  negotiations  regarding 
narcotics.  [R.  73.]     But  most  of  the  pages  cited  reveal  not 


*The  abbreviation  "App.  Br."  refers  to  the  Appellant's  Brief. 
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only  that  the  prosecutor  did  not  ask  for  hearsay  evidence, 
but  that  there  is  no  hearsay  testimony  recorded  on  those 
pages.  [R.  82-83,  109-110,  112,  120-122,  145-146.]  In 
any  event,  and  at  the  risk  of  appearing  repititious,  it  should 
once  again  be  noted  that  there  were  no  objections  to  the 
testimony  recorded  on  the  pages  cited  in  appellant's  brief, 
and  therefore  no  error  can  now  successfully  be  assigned 
to  the  admission  of  such  testimony.  A  rule  of  evidence 
not  invoked  is  waived.  This  is  especially  true  of  hearsay 
evidence. 

United  States  v.  Costello,  221  F.  2d  668,  678  (2d 
Cir.,  1954); 

Byars  v.  United  States,  238  F.  2d  83,  84  (6th  Cir., 
1956) ; 

Rosenberg  v.  United  States,  195  F.  2d  583,  596  (2d 
Cir.,  1952). 

The  questions  about  appellant's  trip  to  Las  Vegas  the 
week  before  the  trial  were  proper  since  they  were  inquiries 
into  appellant's  efforts  to  produce  the  witnesses  who  testi- 
fied he  was  in  Las  Vegas  on  March  28,  1958  [R.  239-240] ; 
and  were  also  further  inquires  into  appellant's  testimony 
which  sought  to  establish  his  presence  in  Las  Vegas  on 
March  28,  1958,  which  he  undoubtedly  expected  would  be 
corroborated  by  certain  hotel  records  and  by  the  testimony 
of  witnesses  Haddad,  who  testified  he  was  not  in  Los 
Angeles  [R.  179],  and  Riddell  who  testified  he  was  in 
Las  Vegas  on  that  date.  The  questions  regarding  his  en- 
counter and  conversations  with  Las  Vegas  Police  were 
part  of  the  same  general  inquiry,  and  if  there  was  any 
error  in  the  wording  of  the  question,  the  defendant's 
answer  fully  cured  it  and  rendered  the  entire  incident 
innocuous.  [R.  226-227.] 

Sistrunk  v.  United  States,  162  F.  2d  188  (5th  Cir.. 
1947) ; 
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Garher  v.  United  States,  145  F.  2d  966  (6th  Cir., 
1944); 

Todorozv  v.  United  States,  173  F.  2d  439,  448  (9th 
Cir,  1949); 

Brennan  v.  United  States,  240  F.  2d  253,  262  (2d 
Cir,  1957) ; 

Alherty  v.   United  States,  91   F.  2d  461,  463-464 
(9th  Cir,  1937) ; 

United  States  v.  Bando,  244  F.  2d  833,  846  (2d 
Cir,  1957). 

In  Watson  v.  United  States,  234  F.  2d  42,  45  (D.  C. 
Cir.,  1956)  (reversed  on  other  grounds)  the  Court  uttered 
the  following  words,  which  might  well  apply  to  the  ques- 
tion here  alleged  as  error : 

".  .  .  The  question  and  answer  here,  however, 
seem  to  have  been  part  of  a  rapid-fire  series  designed 
to  demonstrate  the  falsity  of  appellant's  testimony 
and  thus  to  impeach  his  veracity,  and  not  to  have  been 
intended  to  link  appellant  with  another  charge    ..." 

The  Court  need  not  even  reach  the  merits  of  appellant's 
contention,  however,  since  no  objection  was  interposed  to 
the  questions. 

Reavis  v.  United  States,  106  F.  2d  982,  984  (10th 

Cir,  1939); 
Brennan  v.  United  States,  supra; 
Sistrunk  v.  United  States,  supra. 

The  questions  about  money  taken  from  defendant  at  the 
time  of  his  arrest  [R.  228-229]  were  only  further  in- 
quiries about  matters  to  which  the  defendant  had  already 
testified  on  direct  examination.  [R.  218.] 

The  questions  about  defendant's  other  name  [R.  221, 
229]  were  necessarily  prepatory  to  asking  him  if  he  had 
ever  been  convicted  of  a  felony,  in  view  of  the  fact  that 
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he  was  convicted  under  the  name  of  Louis  Friedman  and 
not  Louis  Fiano. 

Appellant  also  belatedly  alleges  misconduct  by  the  prose- 
cutor in  his  arguments  to  the  jury,  even  though  he  ap- 
parently saw  nothing  improper  at  the  time  such  remarks 
were  made,  inasmuch  as  he  failed  to  voice  any  objections. 
It  is  almost  a  household  saying  in  the  Federal  Courts  that 
an  objection  is  necessary  to  preserve  alleged  error  when 
defendant  thinks  prejudicial  argument  is  being  made,  and 
the  Appellate  Court  will  not  notice  for  the  first  time  on 
appeal  alleged  errors  which  could  not  have  seriously  preju- 
diced the  rights  of  appellant. 

Gage  v.  United  States,  167  F.  2d  122,   125   (9th 

Cir.,  1948); 
Heald  v.  United  States,  175  F.  2d  878  (10th  Cir., 

1949) ; 
Mitchell  V.  United  States,  208  F.  2d  854,  857  (8th 

Cir.,  1954); 
Padron  v.  United  States,  254  F.  2d  574  (5th  Cir., 

1958); 
De  Bonis  v.  United  States,  54  F.  2d  3  (6th  Cir., 
1931). 

In  Alberty  v.  United  States,  91  F.  2d  461,  463  (9th  Cir., 
1937),  this  Court  stated  this  well-estabhshed  rule  thusly: 
".  .  .  Whatever  hesitation  counsel  may  have  re- 
garding a  claim  of  misconduct  of  a  trial  judge,  there 
should  be  none  in  claiming  it  against  the  prosecutor. 
It  should  be  made  at  once.  The  court  should  be 
given  the  opportunity  for  instant  correction  and,  if 
the  offense  be  sufficiently  hurtful,  declare  a  mistrial. 
Counsel  cannot  occupy  the  instruments  of  justice,  the 
court  and  jury,  in  an  extended  trial,  and  without 
objection  or  motion  for  relief,  raise  such  questions  on 
appeal." 
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Perhaps  the  classic  case  deahng  with  this  problem  is 
United  States  v.  Socony-Vacuum  Oil  Company,  310  U.  S. 
150,  237  in  which  Mr.  Justice  Douglas  in  holding  that  no 
prejudicial  error  occurred  in  the  Government's  arguments, 
declared  that: 

".  .  .  counsel  for  the  defense  cannot  as  a  rule 
remain  silent,  interpose  no  objections,  and  after  a 
verdict  has  been  returned  seize  for  the  first  time  on 
the  point  that  the  comments  to  the  jury  were  im- 
proper and  prejudicial."  (P.  239.) 

Nor  should  the  alleged  prejudicial  remarks  be  viewed  out 
of  context,  but  rather  the  argument  should  be  read  as  a 
whole.  {United  States  v.  Socony-Vacuum  Oil  Company, 
supra,  at  p.  342.) 

Reading  the  arguments  in  the  instant  case  in  their  en- 
tirety indicates  that  none  of  the  remarks  quoted  in  appel- 
lant's brief  when  viewed  in  their  proper  context  prejudiced 
the  defendant.  Many  of  these  remarks  were  inferences 
drawn  from  matters  in  the  record.  For  example  the  state- 
ment that  a  person  dealing  in  narcotics  would  not  say  over 
the  telephone  that  he  had  narcotics  to  sell,  but  would  more 
likely  tell  the  purchaser  he  had  someone  to  meet  [R.  236] 
was  proper  when  the  defendant  had  made  substantially  the 
latter  statement  to  Agent  Giorgio  over  the  telephone.  [R. 
74.]  The  statement  that  Mr.  Giorgio  was  a  bit  shaky  and 
raced  into  the  parking  lot  and  parked  at  an  odd  angle  [R. 
266]  was  proper  since  Giorgio  had  testified  that  he  drove 
in  rather  hurriedly  because  he  was  late  and  as  a  conse- 
quence parked  hurriedly  in  an  odd  position  across  the 
white  lines.  [R.  75-76,  111.]  The  comment  on  the  cost 
of  narcotics  [R.  271]  was  proper  in  view  of  the  testimony 
of  Giorgio  that  he  gave  Fiano  $7,500  for  only  17  ounces. 
[R.  72>,  44.]     As  a  matter  of  fact  appellant's  counsel  also 
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made  the  point  that  this  was  a  huge  amount  of  heroin. 
[R.  284.] 

In  like  vein,  the  entire  discussion  regarding  the  identity 
of  the  person  or  persons  who  placed  the  narcotics  in  the 
in  the  car  contained  inferences  drawn  the  testimony  ad- 
duced at  the  trial.  [R.  272-274;  75,  77-80.]  The  closely 
allied  discussions  on  possession  was  properly  based  upon 
the  instructions  to  be  given  by  the  Court.  [R.  272.]  These 
instructions  were  shown  to  both  counsel  before  argument 
[R.  164]  and  later  were  orally  given  to  the  jury.  [R.  314.] 

The  prosecutor's  comment  that  without  a  sale  there 
"undoubtedly  would  have  been  no  prosecution,"  is  a  sent- 
ence taken  out  of  the  context  of  a  paragraph  which  was 
in  answer  to  appellant's  contention  that  no  stealth  was 
shown  by  Fiano  in  deahng  with  Giorgio.  [R.  281-284.] 
In  answer  to  appellant's  argument  it  was  in  turn  argued 
that  stealth  could  be  shown  by  framing  the  sale  as  a  point 
of  reference  rather  than  the  numerous  conversations  pre- 
ceding the  sale.  [R.  303.]  Similarly  the  comment  on  why 
agent  Giorgio  was  willing  to  wait  for  the  narcotics,  was 
in  answer  to  appellant's  argument  that  it  was  improbable 
anyone  would  wait.  [R.  290.]  Such  so-called  retaliatory 
remarks  are  proper. 

Baker  v.  United  States,  115  F.  2d  533  (8th  Cir., 
1941)  cert,  den.,  312  U.  S.  692; 

Ochoa  V.  United  States,  167  F.  2d  341  (9th  Cir., 
1948) ; 

United  States  v.  Achilli,  234  F.  2d  797  (7th  Cir., 
1956)  cert,  den.,  352  U.  S.  1023,  affd.  353  U.  S. 
373; 

See  Lazmi  v.  United  States,  355  U.  S.  339,  359 
(footnote).  • 
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The  reference  to  the  fact  that  someone  was  lying  only 
sought  to  raise  an  issue  of  veracity  between  the  govern- 
ment agents  and  defense  witnesses  and  is  therefore  per- 
missible comment. 

United  States  v.  Marino,  141  F.  2d  771,  774  (2d  Cir., 
1944).  And  counsel  for  appellant  agreed  that  the  credi- 
bility of  witnesses  was  completely  at  issue  regarding 
March  28,  1958.    [R.  287.] 

"Counsel  have  a  right  to  make  any  argument  based 
upon  evidence  proven  in  the  case,  or  which  may  be 
reasonably  inferred  therefrom,  or  to  make  reply  to 
that  made  by  opposing  counsel  .  .  .  Defendants 
trial  counsel  evidently  did  not  regard  the  argument 
as  vicious  or  unfair  as  objection  was  made  to  one 
statement  only.    .    .    ." 

United  States  v.  Doyle,  234  F.  2d  788,  796  (7th 

Cir.,  1956); 
Cf.  United  States  v.  Achilli,  234  F.  2d  797,  802 

(7th  Cir.,  1956); 
Baker  v.  United  States,  115  F.  2d  533  (5th  Cir., 

1941),  cert.  den.  312  U.  S.  692. 

If  there  is  error  in  any  of  the  comments  or  questions 
of  the  prosecutor,  which  appellee  does  not  concede,  it  is 
not  so  serious  as  to  be  prejudicial  in  the  context  of  all  the 
evidence  in  the  case.  Such  evidence  was  clear  and  con- 
vincing. In  such  circumstances  alleged  minor  errors  should 
not  be  noticed  as  grounds  for  reversal  under  Rule  52(b), 
Federal  Rules  of   Criminal  Procedure. 

Lang  ford  v.  United  States,  178  F.  2d  48,  54  (9th 
Cir.,  1949) ; 

Gage  v.  United  States,  supra,  at  125. 

See  also: 

Lawn  V.  United  States,  supra. 


—22— 

F.  The  Defendant  Was  Not  Prejudiced  by  the 
Judge's  Refusal  to  Grant  a  Continuance  of  the 
Trial  Date  in  the  Court  Below. 

After  appellant's  arraignment  on  May  19,  1958,  he 
had  almost  two  months  to  prepare  for  his  trial,  which 
began  on  July  15,  1958.  The  charge  was  contained  in  a 
single  count  indictment  and  was  stated  in  rather  clear 
terms.  The  only  question  presented  was  whether  or  not 
the  defendant  committed  the  acts  charged.  Under  such 
circumstances  it  was  not  an  abuse  of  discretion  to  deny 
a  continuance  and  proceed  with  the  trial  as  scheduled. 

"The  granting  of  a  continuance  is  not  a  matter  of 
right,  but  is  always  within  the  sound  discretion  of 
the  Court.  Nor  will  the  Court's  exercise  of  its 
discretion  be  disturbed  unless  it  is  abused  to  the  preju- 
dice of  the  complaining  party." 

Williams  v.  United  States,  203  F.  2d  85,  86  (9th 
Cir.,  1953); 

Cf.  Sherman  v.  United  States,  241  F.  2d  329,  338; 

United  States  v.  Marzek,  249  F.  2d  941,  943  (7th 
Cir.,  1957) ; 

United  States  v.  Yager,  220  F.  2d  795,  796  (7th 
Cir.,  1955). 

It  is  submitted  that  in  view  of  the  amount  of  time  which 
elapsed  between  the  appellant's  arraignment  and  the  trial 
date,  the  Court  did  not  abuse  its  discretion,  if  the  Court's 
action  is  to  be  equated  with  an  actual  denial  of  appellant's 
motion.  The  motion,  however,  was  ordered  off  calendar 
because  the  defendant  was  not  present.  Since  the  defen- 
dant was  entitled  to  a  speedy  trial,  the  Court  was  correct  in 
ordering  the  matter  off  calendar  when  the  defendant  was 
not  present  to  voice  his  opinion  on  the  continuance.    If 
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the  Court  had  continued  the  trial,  appellant  would  now 
probably  assign  the  Court's  action  as  error  because  he 
was  not  present  and  was  denied  a  speedy  trial. 

G.  The  Trial  Court  Gave  Proper  and  Adequate  In- 
structions on  the  Law  to  the  Jury.  If  the  Court 
Did  Err  the  Appellant  Cannot  Now  Complain 
Because  Appellant  Did  Not  Object  to  the  Instruc- 
tions as  Given,  Nor  Did  He  Request  Any  Instruc- 
tions. 

One  of  the  most  basic  of  rules  in  the  Federal  Courts 
is  that  whenever  any  specific  instruction  is  desired  by  a 
defendant,  such  defendant  must  request  that  the  desired 
instruction  be  given  by  the  Court  in  its  charge  to  the 
jury.  It  follows  that  an  assignment  of  error  may  not  be 
predicated  upon  the  judge's  failure  to  give  such  an  in- 
struction when  the  defendant  fails  to  request  it. 
Goldsby  v.  United  States,  160  U.  S.  70,  77; 
Himmelfarh  v.  United  States,  17 S  F.  2d  924,  944 

(9th  Cir.,  1948),  cert,  den.,  S3S  U.  S.  860; 
Obery  v.  United  States,  217  F.  2d  860  (D.  C.  Cir., 
1954). 

This  Court,  in  addressing  itself  to  a  similar  contention, 
proclaimed  emphatically  that: 

*'.  .  .  under  Rule  30  ...  in  order  to  have 
considered  an  assignment  of  error  in  the  failure  to 
give  a  specific  instruction,  a  request  that  it  be  given 
must  first  be  made  to  the  Court." 

Zamloch  v.  United  States,  193  F.  2d  889  (9th  Cir., 

1952) ; 
Cf.  Br y son  v.  United  States,  238  F.  2d  657,  664 

(9th  Cir.,  1956) ; 
Pitts  V.  United  States,  237  F.  2d  217  (D.  C.  Cir., 

1956). 


—24— 

In  the  instant  case  not  only  were  no  instructions  re- 
quested by  the  appellant  but  also,  no  objections  were  made 
to  the  instructions  as  given.  Rule  30,  Federal  Rules  of 
Criminal  Procedure,   Title   18  has  provided  that: 

".  .  .  No  party  may  assign  as  error  any  portion 
of  the  charge  or  omission  therefrom  unless  he  objects 
thereto  before  the  jury  retries  to  consider  its  verdict, 
stating  distinctly  the  matter  to  which  he  objects  and 
the  grounds  of  his  objection." 

After  the  Court  below  had  handed  counsel  for  appellant 
the  instructions  to  be  given  [R.  164]  appellant  was  speci- 
fically asked  by  the  Court  on  two  occasions  [R.  230  and 
317]  if  there  were  any  objections  and  on  both  occasions 
counsel  stated  clearly  that  there  were  none.  This  Court, 
in  considering  similar  circumstances  in  Enriques  v.  United 
States,  188  F.  2d  313,  316  (9th  Cir.,  1951),  said  that: 

".  .  .  Rule  30  is  not  designed  as  a  mere  trap 
for  the  unwary.  Painstaking  compliance  with  its 
requirements,  although  not  an  easy  matter  for  the 
lawyer,  is  of  the  very  essence  of  the  orderly  admin- 
istration of  justice." 

Another   Court   stated  the   salutory  purpose  of   Rule   30 
thusly : 

".  .  .  The  obvious  purpose  of  this  rule  is  to 
afford  the  judge  an  opportunity  to  correct  erroneous 
instructions  before  the  jury  retires  to  consider  its 
verdict.     .     .     ." 

Palmer  v.  United  States,  220  F.  2d  861,  867  (10th 
Cir.,  1955). 

Needless  to  say  the  Court  below  was  not  afforded  such 
an  opportunity. 

Appellant's  brief,  however,  is  not  devoted  merely  to 
negative  comments;  he  offers  therein  constructive  sugges- 
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tions  at  this  stage  of  the  proceedings  as  to  what  the  trial 
judge  should  have  included  in  the  charge  to  the  jury. 
Appellant  contends  that  the  omission  of  such  instructions 
constitutes  plain  error  which  should  be  recognized  by  this 
Court  under  Rule  52(b),  Federal  Rules  of  Criminal  Pro- 
cedure. In  this  he  would  appear  to  be  wrong  for  at  least 
two  reasons:  First,  that  the  instructions  he  argues  should 
have  been  given  do  not  apply  to  the  instant  case;  and 
secondly,  that  such  instructions  as  now  requested  by  appel- 
lant would  have  been  patently  incorrect,  even  if  they  could 
have  had  some  application  to  the  instant  case. 

For  example,  appellant  contends  that  the  trial  judge 
should  have  instructed  ".  .  .  the  jury  as  to  (the)  re- 
quirement that  circumstances  be  consistent  only  with 
theory  of  guilt  and  inconsistent  with  any  hypothesis  of 
innocence."  (App.  Br.  pp.  39  and  40.)  The  United 
States  Supreme  Court  disagrees.  In  Holland  v.  United 
States,  348  U.  S.  121,  139,  in  which  the  Court  reviewed 
a  net-worth  income  tax  evasion  case,  Mr.  Justice  Clark, 
in  considering  the  trial  court's  refusal  to  give  the  instruc- 
tion mentioned  in  appellant's  brief,  said: 

"The  petitioners  assail  the  refusal  of  the  trial  judge 
to  instruct  that  where  the  Government's  evidence  is 
circumstantial  it  must  be  such  as  to  exclude  every 
reasonable  hypothesis  other  than  that  of  guilt.  There 
is  some  support  for  this  type  of  instruction  in  the 
lower  court  decisions  .  .  .  but  the  better  rule  is 
that  where  the  jury  is  properly  instructed  on  the 
standards  for  reasonable  doubt,  such  an  additional 
instruction  on  circumstantial  evidence  is  confusing 
and  incorrect.  United  States  v.  Aiistin-Bagley  Corpo- 
ration, 31  F.  2d  229,  234,  cert.  den.  219  U.  S.  m^; 
United  States  v.  Becker,  62  F.  2d  1007,  1010;  Wig- 
more,  Evidence  (3rd  Ed.),  §§25-26." 

Cf.   United  States  v.  Allard,  240  F.  2d  841    (3d 
Cir.,  1957). 
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Appellant  also  argues  that  the  Trial  Court  should  have 
instructed  more  fully  on  inferences  and  presumptions,  to 
wit,  that  the  jury  should  have  been  instructed  "as  to  the 
impropriety  of  basing  an  inference  on  an  inference  or  a 
presumption  on  a  presumption."    (App.  Br.  p.  41.)    This 
Court   has   considered   this   pressing   issue,   and   speaking 
through  District  Judge  James  Carter  has  considered  that: 
".     .     .     The  old  rule  laid  out  in  United  States  v. 
Ross  (1875),  92  U.  S.  281,  283,  that  an  inference 
predicated  upon  an  inference  is  inadmissible  has  been 
repudiated      .      .      .      (citing   cases)      .      .      .      The 
acceptability  of  the  inference  drawn  turns  on  whether 
it  has  been  founded  upon  'fact'  regardless  of  whether 
such  fact  has  been  arrived  at  by  direct  or  circum- 
stantial evidence.     .     .     ." 

Toliver  v.  United  States,  224  F.  2d  742,  745  (9th 
Cir.,  1955). 

It  would  also  appear  that  such  an  instruction  would 
be  extremely  confusing  to  any  jury  and  would,  perhaps, 
harm  rather  than  help  the  cause  of  justice.  In  addition, 
the  rule  as  stated  by  appellant  would  appear  to  be  more 
suited  to  application  by  judges  when  ruling  upon  the 
admissibility  of  evidence,  when  acting  upon  motion  for 
judgment  of  acquittal,  or  when  reviewing  cases  on  appeal. 
A  reading  of  cases  cited  by  appellant  for  this  outmoded 
proposition  reveals  circumstances  where  the  facts  upon 
which  inferences  were  to  be  drawn  were  themselves  estab- 
lished by  inference.  This  appears  to  have  been  just  another 
mode  of  saying  that  the  evidence  was  insufficient  as  a 
matter  of  law  or  that  certain  evidence  was  inadmissible 
because  of  remoteness. 

Even  if  such  a  rule  were  still  extant,  it  is  inconceivable 
that   it   could   be   applied   to   the   instant   case.     Here   no 


—27— 

inferences  are  really  necessary  to  prove  the  crime  charged 
in  the  indictment — sale  and  facilitation  of  sale  of  narcotic 
drugs.  The  defendant  had  a  number  of  conversations  with 
Agent  Giorgio  relating  to  the  purchase  and  sale  of  nar- 
cotics. [R.  52,  54,  56-60,  70.]  On  April  2,  1958  Agent 
Giorgio  received  $7,500  in  official  advance  funds  which 
at  the  defendant's  request  he  transferred  to  the  defendant. 
[R.  7S.]  On  April  7,  1958  Fiano  telephoned  Giorgio  and 
told  the  agent  to  meet  him  at  Lucy's.  Giorgio  drove  down 
to  Lucy's,  was  greeted  by  Fiano  who  took  the  agent 
inside  the  restaurant.  [R.  76.]  Appellant  then  told  Gior- 
gio that  "his  (Fiano's)  people"  were  going  to  take  Gior- 
gio's  car  for  a  little  while  and  that  the  "stuff"  would  be 
under  the  front  seat  on  the  driver's  side.  [R.  77-78.] 
Fiano  then  left  Giorgio  for  about  fifteen  minutes  and 
when  he  returned  informed  the  agent  that  Fiano's  people 
had  returned  the  car  and  that  the  narcotics  would  be  under 
the  front  seat  on  the  driver's  side.  [R.  79.]  Giorgio  found 
the  narcotics  in  the  exact  place  designated  by  defendant. 
[R.  80.] 

The  facts  related  above  might  invite  speculation  as  to 
who  placed  the  narcotics  in  the  car,  and  one  could  infer 
it  was  the  defendant  or  one  could  infer  it  was  "his  people." 
But  neither  inference  is  necessary  to  establish  the  offense 
charged.  The  taking  of  the  money,  the  information  the 
defendant  imparted  to  Giorgio  as  to  the  location  of  the 
narcotics  and  the  finding  of  narcotics  at  that  location  by 
Giorgio  are  enough  to  find  that  the  defendant  made  a 
sale  of  narcotics,  or  that  he  facilitated  such  a  sale. 

The  preceding  skeletal  outline  of  evidence  also  suggests 
the  possibility  that  appellant  is  proceeding  on  the  false 
assumption  that  this  is  "a  circumstantial  evidence  case," 
so-called.  It  is  at  least  arguable  that  the  offense  was 
established  by  direct  evidence,  to  wit:    the  testimony  of 
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agent  Giorgio  and  his  brother  officers  as  to  defendant's 
conversations  and  actions  and  the  finding  of  the  heroin  at 
the  exact  place  defendant  said  it  would  be  located. 

This  outline  of  evidence  also  unmasks  appellant's  con- 
tention that  he  had  neither  actual  nor  constructive  posses- 
sion of  the  subject  heroin.  It  clearly  shows  that  Fiano 
had  control  over  the  movement  or  placement  of  the  nar- 
cotic, assuming  he  never  actually  held  it  in  his  hands. 

'*A  person  who,  although  not  in  actual  possession, 
knowingly  has  the  power  at  a  given  time  to  exercise 
dominion  or  control  over  a  thing,  is  then  in  construc- 
tive possession  of  it." 

Mathes,  Some  Suggested  Forms  For  Use  in  Crim- 
inal Cases,  20  F.  R.  D.  267,  278. 

The  facts  of  the  instant  case  as  applied  to  this  definition 
illustrate  a  rather  typical  example  of  constructive  pos- 
session. 

Appellant  also  complains  that  "in)o  instruction  was 
given  here  as  to  appellant's  alibi  theory  of  defense."  (App. 
Br.  p.  39.)  A  reading  of  the  record  fails  to  reveal  that 
the  appellant  ever  put  on  such  a  defense.  The  word  alibi 
has  been  variously  defined  as  follows: 

Black's  Lazv  Dictionary  (4th  Ed.): 

"Alibi  Lat.  In  criminal  law,  elsewhere ;  in  another 
place.     .     .     ." 

Webster's  New  International  Dictionary  (2d  Ed.)  : 
".  .  .  1.  Law.  The  plea  of  having  been,  at  the 
alleged  time  of  the  commission  of  the  act  elsewhere 
than  at  the  alleged  place  of  commission;  also,  the 
fact  or  state  of  having  been  so  elsewhere.  2.  A  plaus- 
ible excuse;  also,  any  excuse.    Colloq." 
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One  of  the  standard  jury  instructions  used  in  the  Fed- 
eral  Courts  charges  thusly: 

"Evidence  has  been  introduced  tending  to  estabhsh 
what  we  call  an  alibi — that  the  defendant  was  not 
present  at  the  time  when  and  the  place  where  he  is 
alleged  to  have  committed  the  offense  charged  in  the 
indictment.     .     .     ." 

Hon.  William  C.  Mathes,  Some  Suggested  Forms 
For  Use  In  Crimhml  Cases,  20  F.  R.  D.  231,  256; 

Cf.  Colbeck  V.  United  States,  10  F.  2d  401,  403 
(7th  Cir.,  1925); 

Tomlinson  v.   United  States,  93   F.   2d  652,   655 
(D.  C  Cir.,  1937). 

In  the  trial  of  this  case  in  the  Court  below,  the  defen- 
dant not  only  did  not  deny  that  he  was  present  at  the 
time  and  place  where  the  alleged  offense  occurred,  but  on 
the  contrary,  testified  that  he  was  present  at  such  times 
and  places,  though  he  denied  any  acts  consistent  with  the 
commission  of  the  instant  offense.  Thus,  after  Agent 
Giorgio  had  testified  that  he  received  a  call  from  the 
appellant  on  April  2,  1958  at  approximately  12:30  p.m. 
[R.  70],  and  then  met  Fiano  at  Lucy's  Restaurant  where 
he  gave  Fiano  $7,500  for  the  narcotics  [R.  70-73],  the 
defendant  testified  that  he  saw  Agent  Giorgio  at  Lucy's 
on  April  2,  1958  at  2:00  p.m.,  but  did  not  receive  any 
money  from  the  agent.  [R.  207-209.]  The  appellant  never 
claimed  to  be  at  any  other  place  when  the  money  was 
exchanged,  nor  did  he  produce  any  witness  to  testify  to 
that  effect.  On  the  date  on  which  the  indictment  alleges 
that  the  sale  of  heroin  occurred,  April  7,  1958,  the  prose- 
cution and  the  defense  were  in  rapt  agreement.  Agent 
Giorgio  testified  that  on  April  7,  1958  he  received  a  call 
from   Fiano  about   9:50  a.m.   and   immediately  drove  to 


—30— 

Lucy's  where  he  met  the  defendant  at  approximately  10:30 
a.m.  [R.  74-79.]  When  the  defendant  took  the  witness 
stand  he  testified  that  he  had  a  conversation  with  Agent 
Giorgio  at  Lucy's  in  the  forenoon  on  April  7,  1958  [R. 
154-155].  In  response  to  Agent  Jones'  testimony  which 
placed  Fiano  in  the  parking  lot  at  Lucy's  on  the  morning 
of  April  7,  1958  [R.  154-155],  the  defendant  offered  the 
explanation  that  he  was  in  the  parking  lot  at  Lucy's  in 
the  morning  fixing  some  water  cooler  pumps  and  looking 
for  a  person  he  called  his  "colored  boy."  [R.  212.]  It 
was  on  this  date  that  the  narcotics  were  placed  in  Giorgio's 
car  while  it  was  parked  in  Lucy's  lot.    [R.  80,  154.] 

An  alibi  instruction  would  therefore  have  been  improper. 

Assuming,  arguendo,  that  an  alibi  was  established,  the 
defendant  should  have  requested  such  an  instruction  and 
may  not  now  assign  error  in  the  Court's  failure  to  do  so 
on  its  own  motion  because: 

".  .  .  except  in  cases  where  the  sensitive  defense 
of  insanity  is  involved  .  .  .  {Tatum  v.  United 
States,  190  F.  2d  612)  .  .  .  ,  or  where  the  trial 
situation  has  been  one  of  such  complexity  or  confu- 
sion as  to  persuade  of  probabihty  that,  without  some 
statement  by  the  Court,  the  jury  will  not  be  able 
intelligently  to  comprehend  or  keep  in  mind  the  sig- 
nificant evidential  questions  involved  .  .  .  ,  the 
defendant  in  a  criminal  case  will  not  ordinarily  be 
heard  to  complain  of  the  trial  court's  failure  to  set 
out  in  its  charge  his  specific  theory  or  theories  of 
defense,  unless  he  has  himself  formulated  them  into 
a  proper  and  tendered  instruction." 

Apel  V.  United  States,  247  F.  2d  277,  282   (10th 
Cir.,  1957). 

In  addition  the  California  courts  have  held  that  alibi 
is  not  a  general  principle  of  law  and  therefore  the  court 
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need  not  give  such  instruction  on  its   own  motion  even 
though  substantial  evidence  thereon  is  in  the  record. 

People  V.   Whit  son,  154  P.  2d  867   (Cal,   1945), 
cert.  den.  325  U.  S.  874; 

Cf.  People  V.  Williams,  314  P.  2d  161,  164. 

H.     The  Evidence  Presented  by  the  Government  Is 
Sufficient  to  Sustain  Appellant's  Conviction. 

It  is  invariably  held  in  the  Federal  Courts  that  upon 
appeal  from  a  conviction,  the  evidence  and  all  inferences 
which    may    reasonably    be    drawn    therefrom    are    to   be 
viewed  in  the  light  most  favorable  to  the  government. 
United  States  v.  Glasser,  315  U.  S.  60,  80; 

Schino  V.   United  States,  209  F.  2d  67,  72   (9th 
Cir.,  1953),  cert.  den.  347  U.  S.  937; 

United  States  v.  Brozm,  236  F.  2d  403,  405   (2d 
Cir.,  1956); 

Arena  v.  United  States,  226  F.  2d  227  (9th  Cir., 
1955),    cert,   den.,   350   U.    S.   954. 

Viewing  the  evidence  in  this  light 

".  .  .  (t)he  verdict  of  the  jury  must  be  sus- 
tained if  there  is  substantial  evidence.     .     . 

Woodard  Laboratories  v.  United  States,  198  F.  2d 
995,998  (9th  Cir.,  1952). 

And  the  Court  in  the  Woodard  case  defined  substantial 
evidence    as 

".  .  .  such  relevant  evidence  as  a  reasonable 
mind  might  accept  as  adequate  to  support  a  conclu- 
sion."   (Supra,  at  p.  998.) 

With  these  rules  in  mind,  a  review  of  the  record  leads 
almost  inescapably  to  the  conclusion  that  there  was  sub- 
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stantial,  and  perhaps  conclusive,  evidence  upon  which  the 
jury  could  have  based  a  verdict  of  guilty.  The  appellant 
entered  into  a  series  of  negotiations  with  Federal  Nar- 
cotics Agent  Stephen  Giorgio,  who  the  appellant  knew  as 
Louis  Di  Stephano,  after  meeting  Giorgio  at  Lucy's 
Restaurant  in  mid-March  of  1958.  [R.  48.]  At  this 
time  appellant  Fiano  knew  the  agent  only  as  a  customer 
at  the  restaurant.  After  Giorgio  had  visited  the  restaurant 
a  number  of  times,  he  and  Fiano  had  a  conversation 
about  the  woman's  wrist-watch  on  March  26,  1958,  and 
it  was  at  this  time  that  Fiano  and  the  agent  first  discussed 
narcotics.  [R.  52.]  After  this  initial  conversation  about 
narcotics,  the  defendant  carefully  checked  Giorgio's  back- 
ground before  he  accepted  $7,500  for  the  purchase  of  17 
ounces  of  heroin.  [R.  56,  57,  62,  63,  66  and  73.]  On 
the  morning  of  April  7,  1958  when  the  narcotics  were 
placed  in  Giorgio's  automobile,  the  defendant  continued 
to  be  wary  of  dealing  with  Giorgio  when  he  said, 

".  .  .  Tou'  ...  1  still  don't  know  you' 
.     .     .     'but  I  am  going  through  with  this  thing.'  " 

[R.  77] ; 

and  when  he  was  perhaps  testing  the  agent's  knowledge 
of  the  narcotics  trade  in  the  following  colloquy  related 
by  Agent  Giorgio: 

"He  wanted  to  know  with  what  I  cut  the  nar- 
cotics. 

"He  asked  me  was  I  going  to  sell  it  pure  or  cut 
it,  so  I  said  I  would  cut  it.     .     .     ."    [R.  78.] 

"He  asked  me  what  I  was  going  to  use.  and  I  told 
him  quinine,  milk  sugar,  mannite.  He  threw  his 
hands  in  the  air  and  said,  'Naw,  Naw!  Just  use 
milk  sugar.'     .     .     ."    [R.  79.] 
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Prior  to  the  time  that  Giorgio  found  the  heroin  in  his 
automobile  on  April  7,  1958,  appellant  told  the  agent 
that  "his  (Piano's)  people"  were  going  to  take  Giorgio's 
car,  which  was  parked  at  Lucy's  Restaurant  [R.  77]  and 
further  informed  the  officer  that  "the  stuff  will  be  under 
the  front  seat  on  the  driver's  side."  [R.  78.]  Fiano  then 
left  the  agent  for  approximately  fifteen  minutes  [R.  78] 
during  which  time  he  was  observed  by  Agent  Jones  to 
emerge  from  the  restaurant  and  enter  Lucy's  parking  lot 
[R.  154]  and  approach  the  area  in  which  Giorgio's  car 
was  parked  [R.  163],  after  which  he  looked  over  the 
surrounding  area  very  carefully  and  then  reentered  the 
restaurant.  [R.  154.]  After  entering  the  restaurant 
Fiano  engaged  in  the  conversation  about  cutting  heroin 
(supra),  and  then  told  Giorgio  that  Fiano's  people  had 
brought  the  agent's  car  back  and  that  the  narcotics  would 
be  under  the  front  seat  on  the  driver's  side.  [R.  79.] 
Agent  Giorgio  walked  out  of  the  restaurant  with  Fiano 
and  then  drove  off  alone  [R.  80],  while  the  defendant 
remained  in  the  parking  lot  scanning  the  general  area. 
[R.  155.]  When  Agent  Giorgio  reached  his  apartment 
he  found  a  package  under  the  seat  of  his  car  on  the 
driver's  side  [R.  80]  in  the  exact  place  the  defendant 
said  it  would  be.   This  is  surely  not  a  coincidence. 

It  is  submitted  that  the  proven  facts  related  above  pre- 
sent substantial  evidence  upon  which  a  jury  of  reason- 
able persons  could  have  based  a  verdict  of  guilty.  The 
only  question  presented  was  one  of  credibility.  The  jury 
obviously  chose  to  believe  Agent  Giorgio  and  his  brother 
officers  and  to  disbelieve  the  defendant  and  his  witnesses. 
When  questions  of  credibility  are  involved,  appellate  courts 
will  not  disturb  the  verdict  of  the  jury,  since  it  is  not 
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the    function   of    appellate   courts    to   weigh    evidence    or 
determine  credibility  of  witnesses. 

Woodard  Laboratories  v.  United  States,  supra; 

Sander  v.  United  States,  239  F.  2d  239,  243  (9th 
Cir.,  1956); 

Penosi  v.  United  States,  206  F.  2d  529  (9th  Cir., 
1952). 

With  regard  to  appellant's  analysis  of  the  number  of 
inferences  to  be  made,  this  appears  to  be  unwarranted 
in  light  of  appellant's  statement  to  Giorgio  that  the  nar- 
cotics would  be  under  the  front  seat  of  the  car,  and  in 
view  of  this  circuits  repudiation  of  the  archaic  doctrine 
that  an  inference  cannot  be  based  upon  another  inference. 

See  T Oliver  v.  United  States,  224  F.  2d  742,  745  (9th 
Cir.,   1955). 

See  also  discussion  under  Point  G,  supra. 

This  evidence  would  seem  to  raise  very  few  doubts, 
but   even   if   a   few   possible   doubts   remain, 

"(t)he  proof  in  a  criminal  case  need  not  exclude 
all  possible  doubt.  It  'need  go  no  further  than  reach 
that  degree  of  probability  where  the  general  experi- 
ence of  men  suggest  that  it  has  passed  the  mark  of 
reasonable  doubt.'  " 

Norzvitt  V.  United  States,  195  F.  2d  127,  134  (9th 
Cir.,  1952),  cert,  den.,  344  U.  S.  817. 

Panci  V.  United  States,  256  F.  2d  308  (5th  Cir.,  1958), 
upon  which  appellant  reHes  so  heavily  is  easily  distinguish- 
able on  its  facts.  In  that  case,  hearsay  statements  were 
admitted  over  objection  to  connect  the  defendant  with  a 
conspiracy  when  the  conspiracy  had  not  been  established 
by  independent  evidence.  There  were  no  statements  of 
the  defendant  which  connected  him  with  the  conspiracy. 
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The  evidence  only  showed  that  an  agent  had  given  $1,050 
to  co-defendant  Giardina.  The  latter  went  to  his  house 
and  procured  one  ounce  of  heroin  from  a  brown  bag. 
Prior  to  this  there  was  testimony  that  Panci  and  Giardina 
were  seen  together  and  Panci  was  seen  giving  a  brown 
bag  to  Giardina.  The  bag  was  never  identified  as  the  one 
given  by  defendant  to  Giardina  nor  could  anyone  testify 
that  the  bag  had  narcotics  in  it  when  Panci  gave  it  to 
Giardina.  In  the  instant  case  the  defendant  told  Agent 
Giorgio  where  the  narcotics  were  to  be  retrieved;  Agent 
Giorgio  found  them  in  the  place  indicated  by  appellant; 
and  Agents  Giorgio  and  Garberson  testified  to  making  a 
field  test  which  showed  that  the  substance  Fiano  sold  to 
Giorgio  was  heroin.  [R.  82-83,  121.]  Needless  to  say 
the  instant  case  was  not  a  conspiracy  and  there  was  no 
hearsay  introduced  over  objection  tending  to  connect 
defendant  with  such  conspiracy.  In  the  instant  case  the 
statements  of  the  defendant  plainly  indicated  where  the 
heroin  was  placed  for  delivery  to  the  agent.  There  was 
no  such  evidence  in  Panci. 

It  is  submitted  that  the  evidence  presented  in  the  entire 
record  is  sufficient  to  support  a  verdict  of  guilt. 

I.     The  Sentence  Imposed  Upon  Appellant  Was  Not 

Excessive. 

Appellant's  argument  that  on  a  first  offense  the  max- 
imum is  unwarranted  seems  to  fly  in  the  face  of  the 
statute  under  which  appellant  was  sentenced  since  that 
statute  makes  a  distinction  between  first  and  subsequent 
offenders  and  prescribes  more  substantial  penalties  for 
subsequent  offenders. 

21  U.  S.  C.,  Sec.  174. 
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The  penalty  imposed  in  this  case  was  within  the  legal 
limits  of  the  statute  and  is  hardly  excessive  in  view  of 
the  large  amount  of  pure  heroin  involved.    [R.  44-45.] 

J.  The  Court  Did  Not  Err  in  Denying  Appellant's 
Motions  for  Judgment  of  Acquittal  and  a  New 
Trial. 

Prefatorily  it  should  be  pointed  out  that  appellant  may 
not  now  urge  as  error  the  Trial  Court's  denial  of  motions 
for  judgment  of  acquittal  and  a  new  trial  upon  all  of  the 
grounds  appellant  alleges  in  his  brief,  since  all  of  those 
grounds  were  not  urged  in  the  Court  below  in  support 
of  such  motions.    [R.  14-15.] 

With  regard  to  the  sufficiency  of  the  evidence,  how- 
ever, the  evidence  adduced  by  the  prosecution  (see  Point 
H,  supra)  presented  facts  upon  which  the  jury  could  have 
based  a  verdict  of  guilty. 

Schino  V.   United  States,  209  F.  2d  67,  72    (9th 
Cir.,  1953). 

When  the  evidence  is  in  this  state 

".     .     .     the  case  must  be  submitted  to  the  jury, 
and  their  decision  is  final." 

Schino  V.    United  States,  supra. 

The  instant  case,  under  the  above  test,  was  properly  sub- 
mitted to  the  jury. 

The  only  other  point  legitimately  preserved  by  appel- 
lant's motions  made  at  the  conclusion  of  the  trial  con- 
cerned the  disquaHfication  of  defense  witness  Blackburn 
who  sought  to  introduce  an  alleged  hotel  record.  For  the 
reasons  stated  in  Point  A  of  this  brief,  there  was  no 
reversible  error  committed  by  the  Court  in  this  regard. 
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V. 
Conclusion. 

From  the  rules  and  arguments  set  forth  above,  it  is 
concluded  that  the  trial  court  committed  no  error  in  the 
trial  of  the  appellant.  In  the  event  that  it  is  considered 
by  this  court  that  the  trial  court  committed  error,  it  is 
urged  that  the  error  was  harmless. 

Respectfully  submitted, 

Laughlin  E.  Waters, 

United  States  Attorney^ 

Robert  John  Jensen, 

Assistant  U.  S.  Attorney, 
Chief,  Criminal  Division, 

Ronald  S.  Rosen, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee  United  States  of  America. 
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The  Tax  Court  of  the  United  States 

Docket  No.  57876 

LYNDOL   L.   YOUNG   and  MILDRED   W. 
YOUNG,  Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
PETITION 

The  above  named  petitioners  hereby  petition  for 
a  redetermination  of  the  deficiency  set  forth  by 
the  Commissioner  of  Internal  Revenue  in  his  No- 
tice of  Deficiency  x\p  :LA  :AA  :KD-Ht  90D:CSW, 
dated  March  9,  19^)^^^  and  as  a  basis  of  their  pro- 
ceeding allege  as  follows: 

1.  The  petitioners  reside  at  400  South  Bumside 
Avenue,  Los  Angeles  36,  California.  The  return  for 
the  period  here  involved  was  filed  with  the  District 
Director  of  Internal  Revenue,  Los  Angeles,  Cali- 
fornia. 

2.  The  Notice  of  Deficiency,  a  copy  of  which  is 
attached  and  marked  "Exhibit  A"  was  mailed  to 
the  petitioners  on  March  9,  1955. 

3.  The  deficiencies  as  determined  by  the  Com- 
missioner are  in  income  taxes  which  were  due  for 
the  taxable  year  ended  December  31,  1952,  in  the 
amount  of  $7,705.78,  of  which  the  full  amount  of 
$7,705.78  is  in  dispute. 

4.  The  determination  of  tax  set  forth  in  the  said 


4  Lyndol  L.  and  Mildred  W.  Young  vs. 

Notice  of  Deficiency  is  based  upon  the  following 
errors : 

(a)  It  was  error  for  the  Commissioner  to  reduce 
the  business  exjicnses  listed  under  Paragraph  J), 
page  2,  of  the  Statement  of  Deficiency  (Exhibit  A) 
from  i^l9,147.62  to  $4,916.f32.  The  various  items 
which  were  reduced  by  the  Commissioner  are  as 
follows : 

Club  dues  claimed:  $2,154.00. 

Allowed:  $1,008.00. 

Business  pi-omotion  expense  and  maintenance  ex- 
pense of  138  North  June  Street,  where  petitioners 
resided  and  ^vhich  premises  were  used  also  by  peti- 
tioner I^yndol  L.  Young  for  office  and  business  pur- 
poses : 

Amount  claimed:  $5,813.62. 

Also  originally  included  in  said  item  was  the 
sum  of  $3,650.00  representing  cash  expended  by 
petitioner  Lyndol  L.  Young  for  business  xDurposes. 

Total:  $9,493.62. 

Amount  allowed  by  Commissioner:  $750.00. 

Travel  expenses  originally  claimed:  $3,500.00. 

Allowed  by  Commissioner:  $2,158.62. 

Depreciation  of  Cadillac  car  claimed:  $4,000.00. 

Allowed  by  Commissioner:  $1,000.00. 

5.  Tlie  facts  upon  which  the  petitioners  rely  as 
the  basis  of  this  proceeding  are  as  follows: 

(a)  As  indicated  in  the  Statement  of  Deficiency 
(Exhibit  A)  sub-para gi-aphs  (a),  (b),  (c),  (e),  (f), 
(g),  (h)  and  (i)  have  been  agreed  to  by  the  Com- 
missioner and  petitioners.  The  items  in  dispute  in 
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tliis  pi-oceeding  are  those  which  are  listed  under 
Paragraph  I),  i^h^q  2,  of  the  Statement  of  Defi- 
ciency (Exliibit  A)  amounting  to  the  sum  of  $14,- 
231.00. 

( b)  Cui])  dues  disallowed  in  the  sum  of  $1,146.00 
is  not  su])ported  hj  the  record  or  the  facts  which 
wei'c  siibuiitted  to  the  representatives  of  the  Com- 
uiissionei'.  Altliough  only  the  simi  of  $1,008.00  is 
allowed  to  cover  club  expense  (Exhibit  A)  the  sum 
of  $1,581.62  was  approved  by  the  representatives 
of  the  Appellate  Division  as  shown  in  petitioner's 
letter  dated  December  9,  1954,  copy  of  which  letter 
is  attached  hereto  and  marked  "Exhibit  B."  The 
amoimt  claimed  by  petitioners  includes  expenses 
incurred  by  petitioner  Lyndol  L.  Young  at  the  fol- 
lowing clubs:  Los  Angeles  Stock  Exchange,  Los 
Angeles  Country  Club  and  the  Beach  Club.  Peti- 
tioner Lyndol  L.  Young  has  been  a  member  of  said 
clubs  for  many  years  and  has  received  from  clients 
through  the  use  of  the  facilities  of  said  clubs  sub- 
stantial fees  over  a  period  of  years  in  a  simi  in  ex- 
cess of  $100,000.00. 

(c)  The  item  which  is  listed  business  promotion 
expense  (Exhibit  A)  where  petitioners  claim  $9,- 
493.62  in  their  return  and  which  is  allowed  by  the 
Commissioner  in  the  smn  of  $750.00  consists  of  the 
following  breakdown : 

The  sum  of  $5,843.62  for  part  of  the  mainte- 
nance and  operation  of  the  j;) remises  known  as  138 
North  June  Street,  Los  Angeles,  California,  used 
by  petitioners  as  a  home  and  by  petitioner  Lyndol 
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L.  Young  in  pai't  as  his  office.  This  item  of  expense 
was  approved  in  aj^proximately  the  same  amount 
by  the  Director  of  Internal  Revenue  as  recently  as 
April  1953,  in  accepting  the  report  of  revenue  agent 
Tlieo  Schultz  covering  the  income  tax  returns  of 
the  taxi)ayers  for  the  years  1948,  1949  and  1950'. 
Petitioners  paid  the  deficiency  fomid  due  by  Agent 
Scliultz  in  said  report  and  now  claim  that  this  item 
of  expense  covering  the  premises  at  138  North  June 
Street  has  ]:)een  approved  in  principle  in  the  pre- 
vious tax  years  a])ove  mentioned  and  that  peti- 
tioners are  entitled  to  make  the  same  deduction  in 
connection  Avith  said  premises  for  the  year  1952. 
The  other  item  of  expense  making  up  the  total  of 
$9,498.62  consisted  originally  of  cash  expended  for 
business  purposes  by  petitioner  Lyndol  L.  Young 
in  the  sum  of  $3,(350,00.  This  item  was  later  re- 
duced by  petitioners  in  conference  with  the  repre- 
sentatives of  the  Appellate  Di^asion  to  the  Sum  of 
$3,150.00.  Although  the  Statement  of  Deficiency 
(Exhibit  A)  shows  only  an  allowance  of  $750.00 
of  this  total  expense  of  $9,493.62  the  representa- 
tives of  the  Appellate  Di\ision  in  conference  with 
petitioner  Lyndol  L.  Young  approved  the  allow- 
ance of  $1,076.00  on  the  item  of  $5,843.62,  and  fur- 
ther approved  the  allowance  of  the  siun  of  $2,000.00 
on  the  item  of  $3,150.00  (Exhibit  B). 

(d)  Travel  expense  originally  claimed,  $3,500.00; 
Amount  allowed,  $2,158.62. 

Both  in  petitioner's  protest  as  well  as  in  the  con- 
ference with  the  representatives  of  the  Appellate 
Di\dsion  petitioner  Lyndol  L.  Young  stated  that  the 
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sum  of  $7,506.68  and  not  the  sum  of  $3,500.00  as 
reported  Avas  incurred  by  petitioner  Lyndol  L. 
Young  as  travel  expense  and  that  in  view  of  the 
allowance  of  only  $2,158.62  for  this  item,  the 
amount  claimed  by  petitioners  is  the  full  amount 
of  $7,506.68,  less  not  more  than  30%  thereof  to 
cover  the  expenses  of  Mrs.  Young  on  the  trips 
viiere  she  accomrjanied  petitioner  Lyndol  L. 
Young. 

(e)  Depreciation  of  Cadillac  car  claimed,  $4,- 
000.00;  Allowed,  $1,000.00. 

This  car  was  purchased  in  DecenVber  1948  and 
through  oversight  and  inadvertance  on  the  part  of 
the  Accountant  for  petitioner  Lyndol  L.  Young  de- 
preciation was  not  claimed  for  the  years  1949,  1950 
and  1951  in  the  sum  of  $1,000.00  for  each  of  said 
years.  This  automobile  cost  $5,200.00.  Because  of 
this  oversight  depreciation  for  said  years  1949,  1950 
and  1951  was  included  in  the  petitioners'  income 
tax  returns  for  the  year  1952.  Petitioners  contend 
that  inasmuch  as  the  failure  to  take  said  deprecia- 
tion was  not  because  of  any  willful  or  intentional 
motive  on  the  part  of  the  petitioners  but  solely 
through  inadvertence  of  said  Accountant  that  they 
were  entitled  to  claim  the  sum  of  $3,000.00  for  the 
said  years  1949,  1950  and  1951  in  their  return  for 
the  year  1952. 

6.  As  disclosed  by  the  income  tax  return  and  the 
Statement  of  Deficiency  the  gross  income  received 
]3y  petitioner  Lyndol  L.  Young  from  his  law  prac- 
tice during  the  year  1952  was  approximately  $62,- 
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000.00.  No  other  income  was  received  hy  either  of  the 
Petitioners  from  any  other  source  for  the  year  1952. 
Petitioners  therefore  respectfully  contend  that  the 
business  expenses  claimed  by  petitioners  in  connec- 
tion with  the  maintenance  of  the  law  practice  of 
petitioner  Lyndol  L.  l^oung  in  the  total  amount  of 
$19,147.62  is  reasonable,  fair  and  just  under  the 
Cohan  Eule  when  considered  in  their  relationship 
to  the  income  received  l^y  petitioner  Lyndol  L. 
Young  from  his  law  x>ractice.  Taxpayers  therefore 
respectfully  claim  that  there  has  been  an  overpay- 
ment for  their  tax  liability  for  the  year  1952  and 
that  no  de'ficiency  should  be  assessed  in  any  amount, 
but  that  the  amoimt  overpaid  should  l)e  refimded 
to  taxpayers,  together  with  interest. 

Wherefore,  the  petitioners  x^ray  this  Court  may 
hear  the  proceeding  and  redetermine  that  no  de- 
ficiency exists  in  the  income  tax  of  the  j^etitioners 
for  the  year  1952. 

LYNDOL  L.  YOUNG, 
/s/  LYNDOL  L.  YOUNG, 
Counsel  for  Petitioner 
Duly  Verified. 
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EXHIBIT  ''A" 
Form  1230  (App.) 

U.  S.  Treasury  Department,  Internal  Revenue 
Service,  Regional  Commissioner 

In  Re]:»l.y  Refer  To  Mar.  9,  1955 

Ap:LA:AA:KD-HT 
90D:CSW 

IMr.  LjTidol  L.  Young  and  Mrs.  Mildred  W.  Yoimg 

(Husband  and  Wife) 

138  North  June  Street,  Los  Angeles  4,  California 

Dear  ^Ir.  and  Mrs.  Young: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  (x)  ended 
December  31,  1952,  discloses  a  deficiency  or  de- 
ficiencies of  $7,705.78,  as  shown  in  the  statement 
attached. 

In  accordance  vritli  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  from  the  date  of  the  mailing  of 
this  letter  you  may  file  a  petition  with  The  Tax 
Court  of  the  United  States,  at  its  principal  ad- 
dress, AVashington  4,  D.  C,  for  a  redetermination 
of  the  deficiency.  In  counting  the  90  days  you  may 
not  exclude  any  day  unless  the  90th  day  is  a  Satur- 
day, Sunday,  or  legal  holiday  in  the  District  of 
Columbia  in  which  event  that  day  is  not  counted 
as  the  90th  day.  Otherwise  Saturdays,  Sundays, 
and  legal  holidays  are  to  be  counted  in  comxjuting 
the  90-day  period. 
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Should  you  not  desire  to  file  a  petition,  you  are 
]'equested  to  execute  the  enclosed  form  and  for- 
ward it  to  the  Assistant  Regional  Coniniissioner, 
Appellate,  1250  Subway  Terminal  Bldg.,  Los  An- 
geles 13,  Calif.  The  signing  and  filing  of  this  form 
will  expedite  the  closing  of  your  return  (x)  by  per- 
mitting an  early  assessment  of  the  deficiency  or 
deficiencies,  and  will  prevent  the  accumulation  of 
interest,  since  the  interest  period  terminates  30 
days  aCter  receipt  of  the  form,  or  on  the  date  of 
assessment,  or  on  the  date  of  payment,  whichever 
is  the  earlier. 

Very  truly  yours, 

T.  COLEMAN  ANDEEWS, 

Commissioner, 
/s/  By   H.  L.  DUCKER, 

Associate  Chief,  Appellate  Division 

Enclosures:     Statement,    Form    1276,    Agreement 
Form. 

Statement 

Ap:LA:AA:KD-Ht 
90D:CSW 

Mr.   Lyndol   L.  Young  and   Mrs.  Mildred  W.  Young,    138   North 
June  Street,   Los   Angeles  4,   California 

Tax  Liability  for  the  Taxable  Year  Ended  December  31,  1952. 
1952— Deficiency:  $7,705.78. 

In  making  this  determination  of  your  income  tax  liability, 
careful  consideration  has  been  given  to  the  report  of  examination, 
a  copy  of  which  was  forwarded  to  you  on  August  24,  1954,  to 
your  protest  dated  September  21,  1954,  and  to  the  statements 
made  at  conferences  held  on  October  20,  November  15,  and  De- 
cember 8,   1954. 
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ADJUSTMENTS  TO  NET  INCOME 

Net  income  as  disclosed  by  return  $24,575.16 

Additional   income   and   unallowable  deductions: 

(a)  Clerical   error  S      200.00 

(b)  Unreported    income  1,150.00 

(c)  Automobile  expense  367.69 

(d)  Business   expenses  14,231.00 

(e)  Accident  and  health 

premiums  169.27     $16,117.96 


Iditional  deductions: 

(f)    Subscriptions                      $ 

14.56 

(g)   Legal   and   Accounting 

50.00 

(h)    Office  supplies 

200.17 

(i)   Postage 

2.00 

$      266.73       15,851.23 


Net  income  as  adjusted $40,426.39 

EXPLANATION  OF  ADJUSTMENTS 

(a),  (b),  (c),  (e),  (f),  (g),  (h)  and  (i).  These  adjustments 
have  been  previously  agreed  to  by  you. 

(d)  It  has  been  determined  that  you  have  overstated  your  al- 
lowable business  expenses  to  the  extent  of  the  amount  disallowed 
in  accordance  with  the  following  adjustments: 

Claimed       Allowed     Disallowed 

Club    dues    $  2,154.00     $1,008.00     $  1,146.00 

Business  promotion  expense   ....     9,493.62  750.00         8,743.62 

Travel    expenses    3.500.00       2,158.62         1,341.38 

Depreciation   on   Cadillac   car....     4,000.00       1,000.00         3,000.00 

Total $19,147.62     $4,916.62     $14,231.00 

COMPUTATION  OF  TAX 

Net  income  as  adjusted  $  40,426.39 

Less:   Exemptions    (2)    1,200.00 

Amount  subject  to  tax  $  39,226.39 

Joint  return    (one-half)    $  19,613.20 

Tax  on  $19,613.20  $  7,887.79 

Joint  return    (multiplied  by  2)    $  15,775.58 


12         Lyfidol  L.  and  Mildred  W.  Young  vs. 

Correct   income  tax   liability  S  15,775.58 

Assessed : 

Original,   Acct.   No.   263025840   $7,330.00 

Additional,  Feli.  1955  List, 

Acct.  No.  2-510002  739.80     S     8,069.80 

Deficiency  of  income  tax  $     7,705.78 

EXHIBIT  ^'B" 

Lyndol  L.  Young",  Attorney  at  Law,  Suite  845  Gen- 
eral Petroleum  Building,  Los  Angeles  17 

(Copy)  December  9,  1954 

Internal  Revenue  Service 
Appellate  Division 
SulDway  Termiiial  Building 
Los  Angeles,  California 

Attention:  Messrs.  Wulke  and  Graham 
Dear  Sirs: 

At  your  request  I  attended  a  conference  in  your 
office  yesterday,  and  you  made  the  following  pro- 
posal to  me  in  connection  with  the  adjustment  of 
my  1952  tax  return: 

The  increase  of  my  income  by  the  sum  of  $1,- 
850.00  is  con^ct. 

You  propose  to  allow  me  $1,132.00  for  my  auto- 
mobile expense.  I  claimed  $1,500.00,  and  $500.00 
was  allowed  by  the  agent. 

The  telephone  expense  of  $835.00  is  apx)roved  by 
you. 

My  club  expense,  which  is  claimed  in  the  sum  of 

$2,154.00,  is  approved  by  you  in  the  sum  of  $1,581.00. 

My  travel  expense,  which  I  claimed  in  the  sum 
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of  $3,500.00,  is  approved  by  you  in  the  sum  of 
$2,138.62. 

Depreciation  on  my  1949  Cadillac  Automobile 
was  claimed  ])y  me  in  the  sum  of  $4,000.00,  and 
you  approved  this  item  for  the  sum  of  $1,000.00. 

Business  production  and  entertainment  expenses 
claimed  by  me  in  the  sum  of  $5,843.63  is  reduced 
^^y  you  to  the  simi  of  $1,076.00. 

Cash  disbursements  made  by  me  in  connection 
with  lousiness  expense  in  the  sum  of  $3,150.00  is 
approved  by  you  for  the  sum  of  $2,000.00. 

You  are  advised  that  I  accept  your  conclusions 
on  the  following  items:  Automobile  expense  and 
telephone  expense. 

I  decline  to  accept  your  proposals  on  all  of  the 
other  items. 

My  total  travel  expense  for  the  year  1952  was 
the  sum  of  $7,506.68.  In  my  return  I  thought  it  was 
more  than  fair  to  the  Government  to  claim  only 
$3,500.00,  as  Mrs.  Yoimg  accompanied  me  on  some 
of  the  business  trips  that  I  made  in  1952.  How- 
ever, since  a  disagreement  has  arisen  with  refer- 
ence to  the  claim  of  $3,500.00  you  are  advised  that 
in  my  opinion  at  least  70%  of  the  total  sum  of 
$7,506.68  should  be  charged  to  business  expense  and 
that  OY\\y  30%  of  said  amount  is  chargeable  to  hav- 
ing Mrs.  Young  accompany  me. 

On  the  item  of  $5,443.63  chargeable  to  entertain- 
]nent  and  lousiness  production  and  cost  of  opera- 
tion of  y^remises  at  138  No.  June  Street  you  are 
ad\dsed  that  your  reduction  of  this  amount  to  the 
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sum  of  $1,076.00  is  arbitrary  and  without  justifica- 
tion in  view  of  the  prior  approval  of  this  item  of 
expense  hy  the  Internal  Revenue  Department,  as 
stated  in  my  protest  and  request  for  hearing.  This 
same  exjiense  for  the  year  1948  when  my  income 
was  approximately  $35,000.00  was  approved  for 
the  sum  of  $5,456.73,  and  in  the  year  1949  when 
my  income  was  api^roximately  $40,000.00  this  iden- 
tical expense  was  approved  in  the  smn  of  $4,757.76, 
and  in  the  year  1950  when  my  income  was  approxi- 
mately $39,650.00  this  identical  expense  was  ap- 
j)roved  for  $4,998.70.  Your  reduction,  therefore,  of 
the  amount  claimed  in  1952,  which  is  in  line  with 
the  amount  ap]:) roved  in  prior  years,  is  without 
justification  and  is  wholly  illogical  and  unreason- 
able. 

I  settled  the  claimed  deficiencies  in  the  years 
1948,  1949  and  1950  on  the  a]3proval  by  the  Be- 
partment  of  Internal  Revenue  of  my  right  to  de- 
duct this  item  of  expense  as  a  business  expense  and 
the  Government  is  not  in  a  x^c>sition  at  this  time 
to  repudiate  its  agreement  with  me  which  recog- 
nized and  approved  this  expense.  Your  reduction 
of  this  item  to  the  sum  of  $1,076.00,  when  consid- 
ered in  relationship  to  my  income  of  aj^proximately 
$62,000.00  for  the  year  1952,  is  unreasonable  and 
without  suY)]^ort  in  law  or  logic. 

To  tell  me  as  a  lawyer,  who  received  an  income 
of  $62,000.00  in  1952  for  my  professional  services, 
that  I  am  only  entitled  to  less  than  2%  of  this 
amoimt  to  cover  business  production  and  entertain- 
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ment  expense  is  wholly  unreasonable.  Even  in  the 
Sandrich  case,  relied  on  by  you,  where  the  same 
item  was  $3,233.91,  the  Govermnent  allowed  $2,- 
250.00.  In  my  opinion  this  ease  has  no  analogy 
whatsoever  to  my  situation.  Sandrich  was  a  paid 
employee  of  a  Motion  Picture  comx:»any  whereas  my 
income  is  received  from  an  entirely  different 
source,  to-wit,  my  clients,  and  I  think  it  is  for  me 
to  say  how  much  money  is  reasonable  for  me  to 
charge  for  the  entertainment  of  my  clients  and 
for  the  purpose  of  handling  their  affairs.  Certainly 
tlie  modest  sum  claimed  l)y  me  on  this  item,  when 
considered  in  its  relationship  to  my  income  of  ap- 
proximately $62,000.00  is  exceedingly  reasonable. 

I  claimed  $3,150.00  for  business  expenses  paid 
hy  me  in  cash.  You  propose  to  reduce  this  amount 
to  $2,000.00  upon  the  l^asis  of  allowing  me  $10.00 
per  day  for  200  days  a  year  as  business  days. 
AVhatever  may  be  the  schedule  followed  by  other 
people  with  reference  to  working  five  days  a  week, 
I  assure  you  that  the  business  days  in  my  calendar 
year  are  365. 

Sincerely, 

Lyndol  L.  Young 
LLY-np 

Served  May  20,  1955. 

[Endorsed] :  T.C.U.S.  Filed  May  19,  1955. 
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ANS\VER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  John  Potts  Barnes,  Chief  Counsel,  In- 
ternal Revenue  Ser^dce,  for  answer  to  the  petition 
of  the  above-named  taxpayers,  admfts  and  denies 
as  follows: 

1,  2  and  3.  Admits  the  allegations  contained  in 
paragraphs  1,  2  and  3  of  the  petition. 

4.  Denies  the  allegations  of  error  contained  in 
paragraph  4  of  the  petition  and  subparagraph  (a) 
thereunder. 

5.  (a)  Admits  the  allegations  contained  in  sub- 
paragraph (a)  of  paragraph  5  of  the  petition. 

(b)  to  (e),  inchisive.  Denies  the  allegations  con- 
tained in  su])paragraphs  (h)  to  (e),  inclusive,  of 
paragraph  5  of  the  petition. 

6.  Denies  the  allegations  contained  in  paragraph 
of  the  petition. 

7.  Denies  generally  and  specifically  each  and 
every  allegation  contained  in  the  petition  not  here- 
inbefore expressly  admitted,  qualified  or  denied. 

Wherefore,  it  is  prayed  that  the  detennination 
of  the  Commissioner  be  approved. 

/s/  JOHN  POTTS  BARNES, 

Chief  Counsel, 

Internal  Revenue  Ser^dce. 
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Of  Counsel: 

Mclvin  L.  Sears,  Regional  Counsel ;  E.  C. 
Cronter,  Assistant  Regional  Counsel;  R.  E. 
Maiden,  Jr.,  Si)eeial  Assistant  to  the  Re- 
gional Counsel;  Arthur  Clark,  Jr.,  Attorney; 
Internal  Revenue  Service. 

[Endorsed] :    Filed  June  28,  1955. 


The  Tax  Court  of  the  United  States 

Docket  No.  58876 

In  the  Matter  of: 
LYNDOL  L.  YOUNG,  Petitioner, 

vs. 

COMMISSIONER  OP  INTERNAL  REVENUE, 

Respondent. 

TRANSCRIPT  OP  PROCEEDINGS 

Courtroom  of  the  United  States  Tax  Court,  Ped- 
eral  Building,  Dept.  9,  Los  Angeles,  California, 
Wednesday,  June  5,  1957,  11:00  a.m. 

The  above-entitled  matter  came  on  for  hearing, 
pursuant  to  notice,  at  11:00  o'clock  a.m. 

Before:  The  Honorable  John  E.  Mulroney. 

Appeai'ances :  Francis  J.  McEntee,  839  General 
Petroleum  Building,  Los  Angeles  17,  California,  on 
behalf  of  the   Petitioner.   Gene   P.   Reardon,   1135 
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Subway  Terminal  Building,  Los  Angeles  13,  Cali- 
fornia, on  belialf  of  the  Respondent.  [1*] 

Proceedings 

The  Clerk :    Docket  No.  58876,  Lyndol  L.  Young. 

State  your  a]:)pearances,  x^l^^^se. 

Mr.  McEntee:  Francis  J.  McEntee  for  the  Peti- 
tioner. 

Mr.  Reardon:  Gene  F.  Reardon  for  the  Re- 
spondent. 

Tlie  Court:  Do  you  have  an  opening  statement, 
Mr.  McEntee? 

Mr.  McEntee:  This  involved  an  income  tax  for 
the  year  1952  involving  Lyndol  L.  Young,  and  his 
wife,  Mildred  W.  Young. 

The  main  issues  go  to  certain  business  expenses 
regarding  the  use  of  his  home  for  business  pur- 
poses, the  use  of  his  clul)  for  business  purposes, 
and  certain  trips  made  for  business  purposes. 

Mr.  Young  is  an  attorney  and  has  been  engaged 
in  the  practice  of  law  here  in  Los  Angeles  for 
many  years,  and  he  has  wide  experience  in  invest- 
ments, brokerage  business,  and  general  financial 
experience. 

He  is  also  an  eminent  trial  attorney,  and  has 
prepared  some  statements  of  fact  relating  to  these 
issues  which  may  save  the  Court  time,  and  I  can 
call  him  briefly,  but  primarily  whether  certain  ex- 
penses were  reasonable  with  reference  to  the  in- 
come of  that  year,  which  was  $62,000.00,  and  busi- 


*  Page  numbers  appearing  at  lop  of  page  of  Reporter's  Tran- 
script of  Record. 


Commiissioner  of  Inteiiial  Revenue  19 

iiess  expenses  relating-  to  the  138  North  June  Street 
address  claimed  in  the  amount  of  $5,843.63.  In  ad- 
dition, there  were  certain  cash  disbursements  in  the 
amount  of  $3,150.00,  making  a  total  of  $9,493.62,  on 
which  there  was  a  disallowance  of  $8,743.62;  Mr. 
Young  will  give  evidence  on  that. 

His  club  expenses  claimed  in  the  return,  1954 
tax  return,  $2,154.00,  of  which  was  allowed  $1,- 
008.00,  representing  a  disallowance  of  $1,146.00. 

The  travel  expense  claimed  was  $3,500.00,  which 
the  proposal  allowed  $2,158.62,  representing  a  dis- 
allowance of  $1,341.38. 

I  think  that  summarizes  the  issue. 

Mr.  Reardon:  The  deficiency,  your  Honor,  is  in 
the  amount  of  $38,295.24,  and  my  understanding  is 
that  there  are  additional  issues  involved  in  the  de- 
preciation on  the  Cadillac  that  have  never  been 
resolved.  I  would  like  to  summarize  that;  I  have 
that  here. 

The  figures  on  the  travelling  expenses  disallowed 
of  $1,341.38. 

Mr.  McEntee:  May  I  add  the  depreciation  on 
the  Cadillac  claim  is  $4,000.00,  of  which  $1,000.00 
was  allowed  and  $3,000.00  was  disallowed. 

Mr.  Reardon :  At  this  time,  your  Honor,  I  think 
it  would  be  proper  to  offer  joint  Exhibit  1-A, 
which  is  the  Petitioner's  tax  return  for  the  year 
involved;  this  is  a  photostat. 

The  Court:  Is  there  any  stipulation  of  any  of 
the  [4]  facts? 

Mr.  Reardon:    No,  your  Honor. 

The  Clerk:     1-A. 
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(Joint    Exhibit    No.    1-A    was    marked    for 
identification  and  received  in  e\ddence.) 
[See  pages  59-62.] 

Whcren])on 

LYNDOL  L.  YOUNG 

was  called  as  a  Avitness  on  behalf  of  the  Petitioner, 
and  having  ])een  first  dnly  sworn,  testified  as 
f  ollow^s : 

The  Clerk :    State  your  name  and  address. 
The    Witness:     Lyndol    L.    Young,    400    South 
Burnside  Avenue,  Los  Angeles  36. 

Direct  Examination 

Q.  (By  Mr.  McEntee)  :  Mr.  Yoimg,  you  are  one 
of  the  Petitioners  in  this  case?  A.     Yes. 

Q.  And  your  wife,  Mildred  Young,  is  the  other 
Petitioner?  A.     Yes. 

Q.  And  you  did  file  a  tax  return  for  1952  which 
has  been  introduced  into  evidence?  Have  you 
signed  this? 

A.  Yes,  I  have  seen  the  photostatic  copy  which 
you  have  in  your  hand,  and  counsel  also  showed 
us  the  original  copy  this  morning,  and  the  exhibit 
as  introduced  is  the  income  tax  return  filed  by  Mrs. 
Young  and  myself.  [5] 

Q.  And  you  paid  the  amount  of  the  tax  in- 
dicated ?  A.    Yes. 

Q.  Now,  Mr.  Young,  you  are  a  practicing  attor- 
ney in  Los  Angeles?  A.     Yes,  sir. 

Q.     And  when  were  you  admitted  to  the  bar? 

A.  I  was  admitted  to  the  California  Bar  in 
November,  1916.  I  was  admitted  to  the  Bar  of  the 
United  States  Supreme  Court  in  1921,  May,  1921. 
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Q.  And  you  have  maintained  an  office  in  down- 
town Los  Angeles'? 

A.  Well,  I  have  intermittently  since  the  time 
of  my  admission  both  lii  the  California  Bar  and 
to  the  Supreme  Coui't  of  the  United  States,  the 
Federal  Coui*t,  l)ut  not  continuously,  no. 

Q.     Have  you  made  a  business  use  of  your  home? 

A.     Yes. 

Let  me  first  answer  your  question  with  refer- 
ence to  maintaining  my  office. 

Your  Honor,  when  I  was  admitted  to  the  Bar  in 
1916,  my  father  was  a  lawyer  and  had  been  a  prac- 
ticing attorney  for  many  years,  and  I  made  my 
office  in  his  office. 

In  1938,  I  was  appointed  Assistant  LT.  S.  At- 
torney for  the  Southern  District  of  California,  and 
served  in  that  cai^acity  at  the  old  courthouse  that 
stood  on  this  very  site  [6]  until  1919,  a  period  of 
about  a  year  and  a  half,  and  then  I  was  ai^pointed 
hy  the  Attorney  General  of  the  United  States  as 
Special  Assistant  United  States  Attorney  here  to 
represent  the  Govermnent  in  several  appeals  that 
had  been  taken  in  cases  that  I  i^rosecuted  during 
the  time  I  was  in  the  office. 

I  opened  my  office  with  my  father  in  1920,  and 
remained  in  active  law  practice  in  this  city  with 
him  until  1928.  At  that  time  I  Vv^ent  into  the  in- 
vestment banking  business  and  brokerage  business 
of  this  city,  a  company  called  Lyndol  Young  and 
Company,  Members  of  the  Los  Angeles  Stock  Ex- 
change, and  remained  in  that  business  until  1930. 
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(Testimony  of  IatkIoI  L.  Yomig.) 
Then   the   business  was   closed   for   the   reason   of 
economic  conditions  of  the  country  at  that  time, 
tlie  crash  of  1929,  for  the  lack  of  business  to  make 
the  operation  profitable. 

I  then,  in  1931 — no,  1930,  after  leaving  the 
brokerage  business,  I  represented  Mr.  E.  L.  Cord 
in  connection  with  a  number  of  his  local  invest- 
ments in  lios  Angeles,  including  the  Century  Air- 
lines and  a  broadcasting  company  which  operated 
tv\^o  radio  stations;  also  in  connection  with  a  build- 
ing which  he  constructed  at  Mariposa  and  Wil- 
shire  Boulevard,  and  other  matters.  In  1931,  De- 
cember, I  went  to  Washington,  D.  C,  representing 
the  Century  Airlines,  in  an  effort  to  obtain  mail 
contracts  for  that  company.  That  company  oper- 
ated from  Los  Angeles  to  San  Francisco,  Sacra- 
mento and  Portland  in  the  north,  and  from  Los 
Angeles  to  Yuma,  Phoenix,  Tucson  and  El  Paso 
in  [7]  the  eastern  direction. 

While  I  was  in  AVashington,  along  in  March  of 
1932,  I  effected  a  sale  of  the.  Century  Airlines  to 
the  A\dation  Corporation.  Mr.  Harriman  now  Gov- 
ernor of  New  York,  was  Chaiiinan  of  the  Board, 
and  Mr.  Robert  Lehman  was  President.  Upon  that 
sale  being  effected,  I  was  made  a  Director  of  the 
Aviation  Corporation  and  went  to  New  York  and 
was  in  New  York  in  1932,  1933  and  part  of  1934. 
I  subsequently  became  Vice  President  of  the  Avia- 
tion Corporation,  and  Director  of  the  American 
Airways,  which  is  now  American  Airlines. 

I  returned  to  California  in  1934,  and  didn't  mi- 
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dei'take  to  resume  my  law  practice  until  a1)out 
1935,  at  which  time  I  again  went  into  the  office 
with  my  father,  and  from  1935  down  to  the  pre- 
sent time,  I  have  been  engaged  actively  in  the 
practice  of  law. 

Q.  Can  you  tell  us  some  of  the  fees  that  have 
been  earned  in  connection  with  the  use  of  your 
home  ? 

A.  When  I  returned  to  California  in  1934,  and 
resimied  my  law  practice,  as  I  stated,  I  opened  an 
office.  I  didn't  open  an  office  for  sometime.  This 
house,  which  was  involved  in  this  matter,  was  a 
business  deduction  claimed,  was  purchased  by  me 
in  1927,  but  as  I  have  related,  I  left  the  law  prac- 
tice in  1928  and  didn't  return  mitil  1935,  or  1936. 
The  house  has  been  used  in  connection  \\4th  my 
law  practice  as  an  office  from  1936  to  the  present 
time,  because  I  sold  the  house  in  1955,  [8]  dis- 
posed of  the  house;  bought  it  for  $20,000.00',  and 
sold  it  for  $40,000.00,  with  a  commission  of  5%. 

When  I  returned  from  New  York,  two  clients 
wliich  had  been  my  clients  when  I  was  practicing 
laAv  in  Los  Angeles,  were  unfortunately  for  them- 
selves, 1)ut  fortunately  for  their  attorney,  in  legal 
difficulty.  They  were  Mrs.  Katherine  Iten  and  her 
daughter  IMrs.  Tiemey.  They  had  been  my  clients 
from  the  early  twenties. 

Mrs.  Tiemey  was  involved  in  domestic  difficulty 
with  her  husband,  and  she  was  at  that  time  seri- 
ously ill  with  tuberculosis. 

I  instituted,   on  her  behalf,   in  1936,   a  divorce 
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action  against  her  Inisband,  and  she  Avas  granted 

a  decree  of  diA'orce  after  a  trial,  and  in  1938  she 

died. 

Because  of  her  physical  condition,  all  of  our 
conferences  and  meetings  and  discussions  in  con- 
nection Avith  her  domestic  difficulties  took  place 
either  at  my  home  at  138  North  June  Street,  or 
when  she  was  too  ill  to  come  to  my  home,  I  went 
to  hers. 

Q.     Did  she  ever  come  to  your  office? 

A.  No,  Mrs.  Tierney  never  came  to  my  office  in 
connection  with  any  matter  I  handled  for  her. 

After  Mrs.  Tierney  loassed  aAvay  in  1938,  I  was 
named  in  her  will  as  Co-Executor  and  Co-Trustee 
of  her  will,  and  her  mother,  Mrs.  Iten,  was  also 
Co-Executor  and  Co-Trustee.  I  probated  the  will. 
She  left  a  large  estate,  approximately  [9]  $900,- 
000.00:  she  left  two  children — small  children,  at 
that  time,  ages  5  and  8.  I  also  Avas  named  as  guard- 
ian of  the  two  minor  children,  along  with  their 
grandmother. 

I  continued  to  look  after  that  estate  continu- 
ously, and  the  two  minor  children,  as  their  guard- 
ian, up  until  the  time  Avhen  they  became  of  age,  one 
becoming  of  age  in  1950,  and  the  other  in  1953. 

Q.     Did  the  children  come  to  your  home? 

A.  Yes,  the  children  came  to  my  home,  and  I 
purchased,  as  their  guardian,  a  home  AAdthin  a 
block  from  where  I  resided  at  138  Noi*th  June 
Street.  Our  house  Avas  constantly  A'isited  by  the 
children,  aa'Iio  Avould  come  there,  and  the  lady  that 
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came  with   them,   in   1940.   Many,   many  problems 
would   come   up   regarding   the   children,    and   she 
would  come  and  discuss  matters  with  me,   and  I 
also  would  go  there. 

Q.  Approximately  what  fees  did  you  receive 
from  Mrs.  Tiei'ney  or  her  Estate? 

A.  From  both  Mrs.  Tierney  and  her  Estate  I 
received,  from  1936  down  to  the  present  time,  ap- 
proximately $232,000.00. 

Q.     AY  hat  did  you  receive  from  Mrs.  Iten? 

A.     $150,000.00. 

I  might  state  tliat  Mrs.  Iten  never  came  to  my 
office  iu  connection  with  any  of  the  x^i'ohlems,  legal 
problems,  that  I  handled  for  her  over  the  period 
of  years  that  I  represented  her;  she  passed  av\^ay 
in  1943,  and  I  became  Executor  under  her  \nW, 
and  Trustee  of  her  Estate,  and  also  at  that  time 
became  [10]  the  surviving  Trustee  of  her  daugh- 
ter's Estate. 

Q.  You  were  still  rendering  ser\T.ce  in  the  tax 
year  for  the  Estate  of  Mrs.  Iten,  on  which  you  re- 
ceived a  substantial  fee  of  $17,676.00;  is  that  cor- 
rect'? A.     Yes. 

Q.  And  the  Tierney  Estate,  you  received  in  1952 
tlie  sum  of  $12,000.00?  A.     Yes. 

Q.  I  have  noticed  on  this  statement  the  Filor 
sisters  paid  you  $15,000.00.  In  1952  the  Liberty 
Mutual  Insurance  Company,  in  1952,  the  fee  was 
$5,200.00,  and  the  Hiller  fee  was  $2,500.00. 

Mr.   Hiller  was  your  client,   and  his  wife  sued 
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Iiiin  fo]'  divorce,  and  yon  were  associated  with  me 

in  that  particular  matter?  , 

A.     Yes,  sir. 

The  Filor  sisters,  their  married  names  are  Mrs. 
M.  L.  Day,  and  Mrs.  Gertrude  Lytten  Smith.  The 
services  rendered  are  stated  very  much  in  detail  in 
a  decision  whicli  has  recently  came  do\\Ti  by  Judge 
liaine  over  in  Phoenix,  xYi'izona,  involving  my 
ser\dces. 

^'J.  Lytten  Smith,  the  Claimant,  vs.  the  United 
States  of  iVmerica,  Defendant.  U.  S.  District  Court 
of  Arizona,  Civil  Action  Xo.  2236,  the  date  of  the 
opinion  is  1-5-36." 

The  services  rendered  in  that  matter  consisted 
of  the  settlement  of  their  interest  in  their  brother's 
estate  in  [11]  Arizona;  their  brother,  James  Filor, 
was  killed  in  an  airplane  accident  in  1951,  August 
of  1951,  and  his  wife  and  two  children  who  were 
with  him  were  likewise  killed  in  the  same  accident. 

These  two,  Mrs.  Day  and  Mrs.  Lytten  Smith, 
were  his  sisters.  He  left  in  Arizona  a  large  ranch, 
a  cattle  ranch,  and  with  a  number  of  cattle,  I  think 
approximately  2500,  3,000  head  of  cattle. 

Upon  his  death,  the  mother-in-law,  the  mother 
of  his  wife,  claimed  that  the  property  was  com- 
munitj^  property,  and  that  half  of  it  should  go  to 
her.  These  clients  of  mine  lived  in  Arizona.  I  had 
no  conversation  or  meeting  with  them  in  connec- 
tion with  this  matter  in  Los  Angeles,  either  in  my 
office,  or  in  my  home,  except  over  the  telephone. 
However,  both  of  them  were  in  my  home  with  their 
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husbands,  they  were  nieces  of  J.  A.  Thompson,  a 
client  of  mine  for  many  years,  they  were  in  my 
Iiome  on  several  occasions  during  the  past  years. 
These  services  were  rendered  through  the  year 
1951,  practically  concluded  in  1951,  and  as  a  result 
of  the  services  they  made  a  settlement  with  the 
mother-in-law  Avhich  was  financed  l^y  the  Valley 
National  Bank  of  Phoenix,  Arizona;  and  then  they 
were  paid  approxiuiately  $400,000.00  in  cash,  and 
the  mother-in-law  assumed,  along  with  the  bank, 
as  administratoi-s  of  the  estate,  the  payment  of  all 
of  the  taxes. 

In  addition  to  that,  they  received  a  trust  fund 
in  New  York  which  was  for  the  benefit  of  their 
brother  for  about  [12]  $60,000.00.  I  rendered  a  bill 
for  $25,000.00,  which  was  paid,  and  this  proceeding 
I  referred  to,  your  Honor,  which  involved  that 
payment  of  $25,000.00  was  a  deductible  item  by 
them,  both  the  sisters,  and  that's 

Q.  You  did  render  service,  however,  at  your 
home  and  at  the  club'? 

A.     There  was  limited  office  service. 

The  Court:  Was  the  category  of  expense  that 
has  to  do  with  travel,  is  it  a  category  that  has  to 
do  with  home? 

Mr.  Reardon:    It  goes  to  the  home  and  club. 

Q.  (By  Mr.  McEntee)  :  Will  you  describe  the 
activities  of  your  method  regarding  the  use  of  your 
home  and  the  Los  Angeles  Coimtry  Club? 

A.  Well,  my  home  and  my  club,  the  Los  An- 
geles Country  Club,  have  been  used  by  me  for  many 
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years  more  than  my  downtown  office;  actually  been 

a  second  office  for  me. 

I  don't  make  any  claim  that  either  the  home  or 
the  clu])  expenses  are  for  entertainment — some  of 
tlie  items  were  used  for  entertaining  clients  when 
they  came  to  see  me  where  I  worked  in  my  home  in 
connection  with  their  matters. 

Q.  What  was  your  relation  with  the  Liberty 
Mutual  Insurance  Company?  Did  you  use  your 
home  and  your  club  in  connection  Avith  that  ac- 
count ? 

A.  Yes,  I  used  my  home.  I  have  been  an  attor- 
ney for  the  Ijiberty  Mutual  Insurance  Company 
since  1936,  and  during  that  [13]  period  of  time  I 
have  l^een  loaid  $175,000.00,  approximately,  for 
services  I  rendered  that  company. 

When  I  returned  from  New  York,  I  came  home 
on  the  boat,  and  Mr.  P.  E.  Titus,  Vice  President 
and  General  Manager  of  the  Claims  Department  of 
the  Ijiberty  Mutual  Insurance  Company  of  Boston 
was  on  the  boat,  and  I  became  acquainted  with 
him  on  the  boat.  I  brought  him  over  to  the  house 
for  dinner;  he  was  going  to  San  Francisco,  and  I 
put  him  back  on  the  boat  to  go  to  San  Francisco. 
He  asked  me  whether  I'd  be  interested  in  repre- 
senting his  company  here  in  Los  Angeles;  I  in- 
dicated I  would  be. 

So,  shortly  thereafter,  the  local  office  began  send- 
ing their  cases  over  to  me  and  since  that  time  I 
have  represented  that  company. 

Mr.  Titus  ultimately  died  in  1948,  and  he  came 
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liere  frequently;  he  was  in  my  home  when  he  came 
here,  never  was  in  my  office  at  any  time.  It  was 
not  merely  a  matter  of  entertainment. 

Q.     Bid  you  discuss  legal  lousiness? 

A.  I  didn't  know  him  before  1935,  when  I  met 
him— and  well,  no,  I  wouldn't  say  only  legal  mat- 
ters, of  course  not. 

He  became  a  friend  of  mine  and  we  discussed 
matters  of  general  interest,  and  had  dinner,  and 
visited  together,  certainly,  but  cases,  current  cases, 
were  then  pending,  would  be  reviewed  and  dis- 
cussed, not  only  with  Mr.  Titus  but  also  with  the 
personnel  here  in   California.    [14] 

Mr.  P.  H.  Wilson,  Vice  President  of  the  Com- 
pany in  San  Francisco,  came  down  here  frequent- 
ly; Islr.  Walker,  who  was  originally  the  Regional 
Claims  Manager,  came  here,  and  would  come  to 
my  home  and  re^uew  matters,  or  go  to  the  club, 
the  Country  Clul:),  j^rimarily. 

In  connection  wdth  the  Mutual — Liberty  Mutual 
Insurance  Company,  subsequently,  Mr.  Litclifield, 
who  became  the  Regional  Claims  Manager  in  San 
Francisco,  would  come  to  my  home  for  a  few^  mat- 
ters with  me. 

I  might  say  that  work  on  these  insurance  com- 
pany cases  work  would  be  done  at  my  home,  be- 
cause of  the  fact  that  most  casualty  cases  w^ere 
based  on  claims  investigation,  and  if  I  would  take 
the  file  home  I  would  find  that  I  could  work  much 
better  on  these  claims  files  in  my  home  than  do\wn 
at  the  office. 
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In  1941,  our  youngest  son  was  stricken  mth 
polio.  I  immediately  closed  my  office,  and  it  re- 
mained closed  until  almost  the  end  of  1942.  The 
boy  was  con!fined  to  an  iron  lung,  was  in  the  hos- 
pital many  months,  and  then  came  home. 

During  that  period  of  time,  I  had  to,  of  course, 
take  care  of  the  Tierney  estate  and  the  Tierney 
children.  Tliat  was  all  done  in  my  home.  I  did  take 
a  small  office  over  on  Wilshire  Boulevard,  where 
Mr.  Beller,  my  accountant,  took  care  of  the  books 
and  records  of  those  two  estates,  and  paid  the  bills, 
])aid  all  the  household  bills  and  other  incidentals, 
incidental  to  raising  two  cliildren.   [15] 

In  the  latter  part  of  1942,  Mr.  Titus  called  me 
from  Boston  and  stated  that  the  conix:)any.  Liberty 
Mutual  Insurance  Company,  in  a  case  in  which  the 
California  Shipbuilding  Corporation  was  involved 
in  some  X-ray  l^urn  cases  that  had  developed  in 
the  shipyards  in  Long  Beach,  and  they  Avere  veiy 
serious,  some  65  men  who  worked  in  the  shi]3yards 
were  burned  through  exposure  to  roentgen  rays, 
and  he  asked  me  if  I  would  undertake  to  represent 
the  company  in  those  matters.  They  were  veiy  seri- 
ous matters,  very  sul^stantial  matters  to  the  com- 
pany, also  to  their  insured,  California  Shipbuild- 
ing Corporation. 

He  said  that  if  I  would  open  an  office,  he  knew 
my  office  w^as  closed,  he  would  send  two  attorneys 
out  from  the  Boston  office  to  take  care  of  the  or- 
dinary paper  work  in  connection  with  those  cases, 
which  he  did. 
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So  in  1942,  I  again  opened  an  office  in  the  Citi- 
zens National  Bank  Building,  and  Mr.  St.  Clair 
came  out  from  Boston,  and  Mr.  McWaters  came 
out,  and  they  occupied  the  offices;  I  did  very  little 
work  in  the  offices. 

These  matters  did  reach  the  conrts.  A  nnmber 
of  the  cases  were  heard  in  the  Federal  Court  be- 
fore Judge  Peirson  Hall,  and  I  appeared  in  court. 
A  number  of  the  matters  were  over  in  the  Superior 
Court  of  the  State  of  California  here  in  this 
county.  Those  matters  would  come  up  and  I  would 
appear. 

My  boy  passed  away  in  April  of  1943,  and  even 
though  I  had  this  office,  kept  it  up,  I  did  very, 
very  little  work  [16]  except  in  connection  with  the 
two  estates,  which  I  referred  to. 

Q.     You  entertained  people  at  your  home? 

A.  I  didn't  do  any  work  up  until  1942,  I  mean 
except  these  X-ray  burn  cases.  Then  along  about 
1944  or  1945,  1  again  resumed  the 

Q.  But  your  connection  has  been  continuous 
down  through  the  tax  year  1952,  and  down  to  the 
present  time? 

A.     Well,  yes,  it  has  been 

Q.  In  1952,  you  made  a  sul^stantial  aniomit  in 
connection  with  the  Liberty  Mutual  Insurance 
Company  case 

A.     except  for  the  time  I  would  be  in  court, 

a  great  substantial  amount  of  sei'vices  rendered 
would  be  in  my  home. 

Q.     Bid  you  also  use  the  Los  Angeles  Country 
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Clul)  in  connection  with  the  Liberty  Mutual  mat- 
ters 1 

A.  Yes,  in  connection  with  all  business  matters. 
My  Club  ceased  to  be  a  matter  of  any  social  in- 
test  or  activity  at  the  loss  of  our  first  son,  and  un- 
fortunately, in  1948,  we  lost  our  oldest  boy  through 
polio,  so  insofar  as 

Q.  You  have  another  client  named  Mr.  Fewel 
who  has  paid — who  paid  you  $62,000.00  over  the 
years. 

A.  In  connection  Avith  Mr.  Fewel,  I  met  him  at 
the  Los  Angeles  Coiuitry  Club  through  Mr.  Den- 
kins  in  1946,  and  at  that  time  he  and  his  Avife  w^ere 
having  domestic  troubles,  so  he  was  involved  with 
her  in  a  divorce  action.  I  represented  him  along  \Aith 
you.  That's  where  I  met  you,  in  connection  Avith 
[17]  Mr.  Fewel,  and  I  met  you,  as  I  recollect,  at  the 
Los  Angeles  Country  Club,  where  Mr.  Fewel  was  a 
member.  This  divorce  action  was  pending  in  the 
Santa  Monica  Department  of  the  Superior  Couii:. 
Mr.  Fewel  lived  in  Beverly  Hills  in  the  Sunset 
TowTrs,  which  was  near  Beverly  Hills  in  Holly- 
wood. In  connection  with  that  action,  which  went 
over  a  considerable  period  of  time  in  Santa  Monica, 
all  meetings  with  Mr.  Fewel  were  either  at  the  Los 
Angeles  Countiy  Clul)  or  in  my  home  or  in  his 
apartment.  Very  few  meetings  took  i:>lace  in  the 
office,  although  he  did  have  an  office  in  the  same 
building  at  that  time.  Mr.  Fewel's  principal  activity 
at  that  tune  was  ranching  in  the  San  Joaquin  Val- 
ley, so  in  connection  with  his  divorce  action,  which 


Commissioner  of  Internal  Revenue  33 

(Testimony  of  Lyiidol  L.  Young.) 
first  started  in  Santa  Monica  and  ended  up  in  Long 
Beach,  because  Judge  Rhoades,  who  heard  it  x)ar- 
tially  in  Santa  Monica,  was  transferred  to  Long 
Beach,  and  I  went  over  to  Long  Beach  over  a  ])oriod 
of  some  considerable  time,  and  I  also 

Q.  Any  conversations  held  at  yonv  home  and  also 
at  the  Los  Angeles  Country  Club? 

A.  Mr.  Fewel  continuously  was  at  the  home.  We 
would  review  what  had  happened  in  connection  with 
the  divorce  action.  Mr.  Fewel  paid  me  $25,000.00 
for  those  services.  Also,  Mr.  Fewel  was  appointed 
as  guardian  of  Frances  Wood,  guardian  of  her  ]3er- 
son  and  her  estate. 

Miss  Wood's  father,  Frank  M.  Wood,  under  his 
will,  had  not,  under  his  will,  referred  to  and  incor- 
ported  an  [18]  agreement  which  he  made  with  Mrs. 
Wood  when  she  obtained  a  divorce  decree,  to  turn 
over  to  his  daughter  upon  his  death  some  insurance 
policies  in  the  sum  of  about  $125,000.00,  so  I  be- 
came her  attorney,  and  we  filed  an  action  in  the 
Superior  Court  making  a  claim  on  l^ehalf  of  liis 
daughter,  Frank  M.  Wood's  daughter,  for  this  in- 
surance money.  The  policies,  at  that  time,  were 
hypothecated  with  the  First  National  Bank  of  Mil- 
waukee, Wisconsin. 

Upon  filing  this  complaint  and  the  service  of  the 
summons  and  the  copy  of  the  complaint  on  the  local 
agent,  the  New  York  Life  Insurance  Company — Mr. 
Shirley,  the  attorney  for  the  New  York  Life  Insur- 
ance Company  here,  telephoned  me  and  said  the 
company  would  file  an  action  in  the  Federal  Court — 
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The  Court:  Do  we  have  to  go  into  all  the  issues, 
here?  All  this  litigation  could  be  endless,  I'm  sure. 
All  I'm  interested  in  is  how  his  home  was  used,  and 
the  Club  was  used,  for  these  things,  without  telling 
us  so  much  of  the  issues  of  these  cases. 

The  Witness:  I  think  it  would  be  better.  I  don't 
want  to  go  into  too  much  detail,  yet  I  want  to  l)ring 
out  the  facts  that  these  were  essential  matters. 

The  Court:  I  will  give  you  the  utmost  latitude 
in  establishing  your  use  of  your  home  and  your  Club 
for  business. 

Q.  (By  Mr.  McEntee)  :  Did  Linnly  Wood  confer 
with  you  at  your  home  and  your  Club?  [19] 

A.  Yes,  many,  many  times,  in  connection  with 
the  Estate  of  her  father,  and  litigation  growing  out 
of  that  estate,  and  I  was  paid  a  fee  of  $25,000.00 
out  of  her  guardianship  estate. 

Q.  In  connection  with  the  Price  Estate,  did  you 
use  your  home  or  the  Country  Club — the  Los  An- 
geles Countiy  Club,  and  the  Beach  Club? 

A.     The  Los  Angeles  Country  and  the  Beach  Club. 

The  Price  Estate  is  of  recent  origin.  Only  last 
year,  1956,  Mr.  McEntee  and  I  were  associated  with 
the  Price  Estate,  but  Mr.  Price,  Jack  Price,  Co- 
Executor  of  the  Estate,  came  out  here  to  represent 
him — and  employed  other  counsel  to  represent  him. 

We  talked  to  him  on  the  telephone  at  his  moth(^r's 
house.  I  requested  him  to  come  to  Los  Angeles  Coun- 
try Club;  his  mother  was  a  client  of  Mr.  McEntee. 
He  went  there,  and  we  had  lunch  and  as  a  result, 
Mr.  Price's  mother  came,  too.  He  employed  Mr.  Mc- 
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Entee  as  his  attorney  for  him,  a  Co-Executor,  in  as- 
sociation with  m3^self,  and  as  a  result  of  services 
rendered  up  to  the  present  time,  Mr.  McEntee  and 
I  have  been  paid  $84,000.00. 

I  would  say  that  the  entire  relationship — the  client 
relationship  came  through  that  meeting  we  had  with 
Mr.  Price  at  the  Los  Angeles  Country  Club. 

Subsequent  to  that  time,  we  have  had  nmnerous 
meetings  with  his  mother,  with  himself  and  with  Mr. 
Ferguson,  the  Trust  Officer  of  the  Security  National 
Bank,  the  other  Co-Executor.  [20]  Practically  all 
the  matters  periaining  to  the  estate  of  his  father, 
which  is  the  Estate  of  $3,000,000.00,  we  constantly 
held  at  the  Country  Club;  none  of  those  conferences 
took  place  at  my  home  on  Norili  Tune  Street,  be- 
cause I  sold  it  in  1955;  I  didn't  have  it. 

Q.  Mr.  Young,  you  mentioned  Mr.  Cord,  and  I 
have  a  note  that  during  the  period  you  were  em- 
ployed by  him  you  were  paid  $125,000.00.  In  the 
earning  of  those  fees,  did  you  feel — do  you  feel  your 
home  and  your  Club  were  used  for  business  pur- 
poses. 

A.    Yes. 

Q.  In  the  past  returns  for  1948,  1949,  1950,  and 
1951,  were  these  same  items  covering  business  ex- 
penses to  the  use  of  your  home  and  your  club  re- 
ported and  approved"? 

Mr.  Reardon:    I  object,  your  Honor. 

At  this  time,  I'd  also  like  to  object  as  irrelevant 
all  of  this  background.  I  admit  that  some  of  the 
background  is  material.  I  think  we  should  be  specific 
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in  reference  to  prior  years  which  are  irrelevant  and 
are  not  in  the  years  before  the  courts  this  is  solely 
in  1952. 

The  Court:  AYhat  years  are  you  asking  about? 

Mr.  McEntee:  There  have  been  audited  and  a})- 
proved  the  years  1948,  1949,  1950  and  1951.  Sub- 
stantial allowances  were  made  for  these  business 
items,  business  exx^ense  on  the  use  of  the  home  and 
clubs. 

The  Court:  How  are  you  introducing  it? 

Mr.  McEntee:  I  am  asking  him  to  state  the 
amount  he  [21]  deducted  on  his  returns  and  were  al- 
lowed on  audit. 

The  Court:    You  may  ask  him. 

The  Witness:  In  1948,  $5,456.73.  That's  for  the 
expense  of  the  home  on  June  Street;  1949,  the  sum 
of  $4,747.76;  and  in  1950,  tlie  sum  of  $4,998.70;  1951, 
the  claim  was  made  for  the  house  and  the  clul)  dues, 
$12,456.08,  lumped  together  that  year. 

On  a  review  of  the  1951  tax  return,  an  addi- 
tional assessment  was  made — paid  October,  1952, 
of  $1,455.78.  That  review  was  handled  with  Mr. 
Beller,  my  accountant,  and  with  the  agents  of  the 
Internal  Revenue  Department,  and  resulted  in  her 
paying  an  additional  assessment  of  $1,455.78  which 
was  found  due  for  income  for  1951,  which  I  believe 
was  $50,000.00  for  that  year. 

Mr.  McEntee:  I  offer  Mr.  Young's  check  for 
$1,455.78  in  evidence. 

Mr.  Readon:  Respondent  objects  on  the  ground 
it's  irrelevant. 
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Q.  (By  Mr.  McEntee) :  Mr.  Young,  will  you 
briefly  tell  us 

The  Court:  What  is  the  exhibit  numljer;  have 
you  had  this  identified  as  an  exhibit! 

Mr.  McEntee:  No,  I  haven't;  that  must  be  iden- 
tified now. 

The  Clerk:  No.  2  for  identification— Exhibit  2 
for  identification. 

The  Court:    The  Exhibit  will  be  admitted.  [22] 
(Petitioner's  Exhibit  No.  2  was  marked  for 
identification  and  received  in  evidence.) 
[See  page  63.] 

Q.  (By  Mr.  McEntee)  :  In  connection  with  your 
business  expenses,  you  took  a  travel  deduction,  Mr. 
Young,  for  $3,500.00;  will  you  tell  us  the  nature 
of  the  trip  in  1952  ? 

A.  It  was  of  a  business  nature.  There  was  one 
trip  to  Honolulu.  I  was  in  company  with  Mrs. 
Young.  Part  of  the  trip  was  business;  part  of  the 
trii3  was  to  conduct  an  inquiry  with  reference  to  the 
wife  of  a  client  of  mine  who  was  then  in  Honolulu 
at  the  Royal  Hawaiian  Hotel,  which  inquiry  was 
conducted.  I  stayed  there  for  a  period  of  three 
weeks  with  Mrs.  Yomig.  The  fare  on  United  was 
$691.00,  and  we  stayed  at  the  hotel  for  $60.00  per 
day. 

The  Court:  How  much  was  the  entire  exjjenses 
claimed  for  travel? 

The  Witness:     $3,500.00. 

The  Court:     And  was  all  this  for  tliis  one  trip? 

The  Witness:    No,  your  Honor. 
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The  Coiii-t:  How  much  was  claimed  for  this  one 
trip? 

TheAVitness:    $1,500.00. 

The  Court:    And  you  stayed  how  long? 

The  Witness:    Three  weeks,  21  days. 

The  Court:  Does  the  Government  contest  the 
amount  of  that  trip  as  $1,500.00  for  a  trip  to  Ha^w^aii 
and  staying  three  [23]  weeks. 

Mr.  Reardon:    No,  your  Honor. 

Q.  (By  Mr.  McEntee)  :  Mr.  Young,  in  reporting 
your  income  tax  return,  you  did  not  report  the  total 
amount  for  these  trips? 

A.  The  travel  expense  in  1952  was  approximately 
$7,500.00.  I  didn't  claim  the  full  amount  because  all 
of  it  was  not  connected  with  actual  business  mat- 
ters. Part  of  the  expenses  were  trips  I  made  to  Bos- 
ton, New  York. 

Q.     What  was  the  business  purjiose  of  that  trip? 

A.  To  confer  with  the  executives  of  the  Liberty 
Mutual  Insurance  Company,  which  I  did,  and  also 
my  daughter's  husband  was  in  the  Navy  in  New- 
port, and  we  visited  with  them;  Mrs.  Young  went 
with  me.  I  allocated  $1,000.00  as  a  busiuess  expense 
for  this  trip.  The  other  travel  expense  is  connected 
with  local  matters,  going  to  Arizona  in  1952,  meet- 
ing with  Mrs.  Thompson  at  LaJolla,  San  Diego,  and 
trips  in  connection  with  these  insurance  company 
cases  where  bad  accidents  occurred,  down  at  Palm 
Springs.  I  think  that  $3,500.00  out  of  the  total  ex- 
pense of  $7,500.00  would  be  a  fair  division  of  the 
allocated  business  expense. 
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Q.  Will  you  state  your  position  as  to  the  de- 
preciation of  the  Cadillac  car? 

A.  This  Cadillac  automobile  was  a  1949  Fleet- 
wood Cadillac.  When  Mr.  Beller  left  my  services, 
and  went  to  the  Air  Force,  he  left  in  1952,  and  is 
still  engaged  with  the  Air  Force  in  [24]  Euro^oe 
as  an  auditor — Chief  Auditor,  I  discovered  that  he 
had  not  taken  depreciation  for  1949,  1950  and  1951 
on  this  car,  so  in  going  over  my  return  in  March, 
1953,  I  discovered  he  hadn't,  so  I  took  those  three 
years  depreciation,  plus  the  depreciation  for  1952, 
which  makes  up  the  $4,000.00. 

There  had  been  no  prior  depreciation  taken  on 
this  automobile,  which  I  used  in  business  exclu- 
sively. 

That's  the  depreciation  on  it. 

Mr.  McEntee:    That's  all  I  have. 

Cross  Examination 

Q.  (By  Mr.  Reardon)  :  Now,  directing  your  at- 
tention to  the  taxable  year  1952,  is  it  true  you 
claimed  $1,500.00  for  automobile  expenses? 

A.     Yes. 

Q.     And  $1,132.00  was  allowed,  in  round  figures? 

A.  Yes,  I  believe  Mr.  Wulke  and  I  agreed  to 
that,  and  I  x^^id  the  additional  taxes  at  that  time, 
Mr.  Reardon,  as  I  recall,  so  that  was  not  an  issue  in 
this  hearing  on  the  automobile  maintenance. 

Q.  All  right.  Also  in  that  year,  telephone  ex- 
pense of  $835.00  was  allowed,  is  that  correct? 

A.     Approximately;  I  believe  so,  yes. 
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Q.  Now,  you  claimed  Clul)  exj^ense  of  $2,145.00, 
is  that  tme?  A.     Yes.  [25] 

Q.  The  amount  approved  l^eing  $1,581.00  al- 
lowed ? 

A.  Yes.  That  was  the  amount  approved  by  Mr. 
Moore,  the  agent — field  agent. 

Q.     Your  travelling  expense  claimed,  $3,500.00? 

A.    Yes. 

Q.     Allowed,  $2,138.62? 

A.  I  believe  that  is  correct.  Some  of  these  figures 
weren't  changed,  l3ut  there  were  other  figures,  Mr. 
Wulke  increased  them,  so  I  don't  recall  whether 
it's  his  figure  or  the  original,  and  they  allowed 
$1,000.00  as  to  depreciation  on  the  Cadillac  for  1952. 

Q.  Let's  talk  about  the  Cadillac.  That  was  all 
the  Cadillac  depreciation  in  that  year?  In  other 
words,  its  value  less  a  $1,000.00  iti  that  year? 

A.     Yes,  that  was  the  amount  allowed. 

Q.  HoAv  did  you  get  to  work  exevy  day,  down  to 
the  office? 

A.  I  used  this  car  as  my  car,  and  Mrs.  Young 
had  a  car  she  drove. 

Q.     Drove  the  Cadillac  to  work  and  home? 

A.     Yes. 

Q.     This  is  the  only  car  you  ever  drove? 

A.  Well,  this  was  Mrs.  Young's — Mrs.  Yomig 
had  a  car;  I  may  have  driven  it,  too,  at  different 
times,  maybe  on  a  Sunday  or  weekend, 

Q.  Do  you  recall  the  amount  of  automobile  ex- 
penses you  [26]  claimed  in  1952  on  Mrs.  Young's 
car? 
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A.  No,  the  expenses  that  have  ])een  claimed  hj 
me  in  1952,  which  have  jjeen  agreed  upon  in  the 
settlement,  which  are  not  an  issue  in  this  case,  I 
think,  is  reduced  from  $1,500.00  to  $1,000.00,  if  my 
recollection — I  paid  the  additional  tax  on  that  item, 
})lus  the  tele^ihone  item,  and  those  two  items  were 
removed  from  any  contention  in  this  particular 
hearing.  It  is  my  understanding  the  only  issue  in- 
volved is  the  depreciation  for  tlie  1)t\ov  years, 
and 

Q.  Now,  in  these  automobile  expenses  allowed, 
isn't  it  true  those  include  expenses  for  parking,  re- 
pairs, gasoline,  etc.^  A.     Yes. 

Q.  When  did  you  use  your  automoi^ile  for  busi- 
ness iDurposes? 

A.     During  the  year  1952  ? 

Q.     1952. 

A.     All  the  time,  when  I  was  here. 

Q.  Did  you  ever  use  it  for  any  personal  pur- 
poses ? 

A.  Well,  I  probably  did  over  a  week  end  or  a 
Sunday,  certainly,  take  my  wife  for  a  drive  in  the 
park  with  the  car. 

Q.  Now,  also  in  1952,  your  home  phone  expense 
was  $433.80,  and  you  determined  that  $285.31  was  a 
business  expense,  and  that  was  allowed  by  the  Com- 
missioner, is  that  correct? 

A.  Yes,  Mr.  Wulke  allowed  one-half  of  the  phone 
bill  on  the  house  on  June  Street.  [27] 

Q.     Did  you  have  any  records  that  showed  the 
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segregation  of  the  home  i)hone  as  to  business  or  per- 
sonal calls  ?  A.     No. 

Q.  Do  you  recall  how  the  agent  segregated  the 
amoiuit  claimed  as  Club  expense?  In  other  words, 
you  claimed  $2,154.00,  and  he  allowed  $1,008.00,  the 
basis  for  segregation  being  that  the  $1,008.00  was 
the  club  dues. 

A.  That's  my  recollection,  that  he  only  allowed 
the  dues. 

Q.  The  amoimt  disallowed  were  the  services  ob- 
tained at  the  club  and  paid  for  at  the  end  of  the 
month  ?  A.     Yes. 

Q.     AVhat  clubs  were  those? 

A.  The  Los  Angeles  Country  Club  and  the  Stock 
Exchange  Club  on  Spring  Street,  downtown,  and 
the  Beach  Club  in  Santa  Monica. 

Q.  Was  there  another  club  involved,  a  Sports 
club? 

A.  Maybe  the  University  Club.  I  didn't  join  the 
University  Club  until  1953.  When  I  was  in  the  Citi- 
zens National  Bank  Building  on  5th  and  Spring,  I 
went  to  the  Stock  Exchange  Club.  I  moved  over 
with  Mr.  McEntee  in  September,  1952,  to  the  Gen- 
eral Petroleum  Building,  and  joined  the  University 
Club. 

Q.  Do  you  have  any  records  of  the  amount  you 
spent  at  the  Country  Club? 

A.  I  have  got  my  bills  in  the  office  that  the  agent 
went  over;  I  didn't  bring  them  with  me.  [28] 

Q.     How  about  the  Stock  Exchange  Club? 
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A.  Those,  too,  my  Inlls  and  my  stateinents  and 
my  checks,  and  payments  of  them,  and 

Q.     The  agent  went  over  them? 

A.    Yes. 

Q.     So,  too,  for  the  Beach  Chib? 

A.     Yes,  all  the  clubs. 

Q.  Do  you  have  any  records  Indicating  when  you 
held  any  conferences  at  the  T.os  Angeles  Country 
Club  in  1952?  A.     In  1952? 

Q.     All  my  questions  are  directed  to  1952. 

A.  No,  no  record  except  the  recollection  of  my- 
self and  Mr.  McEntee,  who  was  there  with  me  on 
numerous  occasions. 

Q.  What  clients  did  you  have  conferences  with 
in  1952  at  the  Los  Angeles  Country  Club? 

A.  Principally  with  Mr.  Fewell,  whose  divorce 
action  I  have  testified  about,  but  in  1952  confer- 
ences with  Mr.  Fewell  at  the  Country  Club,  were 
in  connection  with  the  Bullock  Estate. 

Q.     Anyone  else  besides  Mr.  Fewell? 

A.     In  1952? 

Q.     That  is  correct. 

A.  Mr.  Litchfield  of  the  Liberty  Mutual  Insur- 
ance Company. 

Q.     What  occasions? 

A.  Well,  I  couldn't  say  definitely.  He  came  down 
here  [29]  from  San  Francisco,  and  he  liked  to  dis- 
cuss matters  at  the  Coimtry  Club,  I  would  say, 
rather  than  downtown. 

There  were  a  niunber  of  cases  pending  in  1952 
for  the  Liberty  Mutual  Insurance  Company  that 
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were  serious,  substantial  matters  that  he  came  down 

frequently  to  review. 

Mrs.  Thompson  was  at  the  Country  Club  in  1952 
in  connection  with  matters  gro^^an,2:  out  of  the  estate 
of  her  husl:)and,  who  died  in  1950,  tlie  estate  just 
being  wound  up  in  1952,  and  also  in  connection  A\T.th 
the  sale  of  their  home  property  in  Phoenix,  Arizona, 
which  she  was  uegotiating  a  sale  for  in  1952,  and 
I  had  been  her  investment  counselor  for  many  years. 

Q.  In  1952,  your  only  profession  and  source  of 
income  was  as  attorney,  though  there  was  some 
background  of  discussion  of  investments 

A.  Well,  I  was  a  Trustee  of  the  estate — the 
Tierney  Estate  and  Kelly  Estate,  and  substantial 
fees  came  to  me  as  Trustee.  Not  only  as  attorney, 
but  in  the  capacity  of  fiduciary,  and  also  as  guard- 
ian of  the  Tierney  children. 

Q.  With  whom,  in  1952,  did  you  have  conversa- 
tions at  the  Beach  Club? 

A.     We]],  I  couldn't  pin  that  down. 

Q.     How  about  the  Stock 

A.     He  was  down  here 

Q.     How  about  the  Stock  Exchange? 

A.  Well,  I  had  numerous  conferences  at  the 
Stock  [30]  Exchange  mth  Mr.  Featherstone  and 
Litchfield  of  the  Liberty  Mutual  Insurance  Com- 
pany in  comiection  with  matters  that  would  be  com- 
ing up  for  trial.  When  we  were  having  trials,  he 
would  come  to  court  and  during  the  noon  hours  we 
would  go  down  to  the  Exchange  for  hmch  and  dis- 
cuss  
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Q.     Never  came  to  your  office  downtown"? 

A.     Mr.  Featherstone"? 

Q.    Yes. 

A.  Yes,  he  had  been  to  my  office  frequently. 
There  was  an  uTix)ortant  matter  in  1952,  also,  that 
required  the  use  of  the  Stock  Exchange  Club,  and 
that  was  a  case  of  Goodrich  Tire  &  Rubl^er  Com- 
pany, and  associated  with  me  in  that  case  was  the 
law  firm  of  Newland,  Tackabuiy  and  Johnson,  and 
we  frequently  met  at  the  Exchange;  they're  located 
here  in  Los  Angeles. 

Q.     Did  you  have  occasion  to  go  there  often? 

A.  I  used  Tackabury's  office  practically  alto- 
gether in  connection  with  the  pleading  work  and 
the  paper  work  in  this  litigation,  because  he  was  the 
attorney  for  the  Ru])ber  Company,  and  I  was  the 
attorney  for  the  Liberty  Mutual  Insurance  Com- 
pany. 

Q,  Now,  the  Beach  Club  is  in  effect  a  country 
club,  isn't  it? 

A.  Well,  there  is  no  golf  course  there,  but  it's 
a  summer  club;  it's  a  three  months  proposition 
during  the  summertime. 

Q.  Did  you  have  occasion  to  take  Mrs.  Young 
to  the  Beach  [31]  Club? 

A.  She  doesn't  like  the  beach.  I  have  taken  her 
to  diimer 

Q.     Do  you  play  golf? 

A.     I  haven't  played  this  year,  I  don't  believe. 

Q.     Did  you  play  in  1952? 

A.     No,  no,  I  lost  all  interest  in  the  game  of  golf 
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when  my  boy  died.  I  don't  think  I've  played  more 

than  three  or  four  games  in  the  last  ten  to  twelve 

years. 

Q.  Did  you  have  occasion  to  ever  take  any 
friends  to  dinner  at  these  various  clubs? 

A.  No,  not  outside  of  these  parties  or  i:)ersons 
I  mentioned  from  out  of  town  who  would  come  here 
to  Los  Angeles.  I  don't  say  exclusively  not,  no. 

Q.     How  about  Mrs.  Young? 

A.  Oh,  yes,  of  course  she  would.  We  go  out  there 
most  every  Sunday  for  our  limch. 

Q.  Were  there  occasions  when  she  went  with  a 
friend  or  two  and  had  lunch? 

A.     She  may  have  herself,  yes. 

Q.  Now,  back  to  the  trip  to  Boston,  what  was  the 
duration  of  that  in  1952  ? 

A.  For  about  tvv^o  weeks  I  was  in  Boston  for 
only  two  days. 

Q.     For  the  Liberty  Mutual  Insurance  Company? 

A.     Yes.  [32] 

The  Court:    At  this  time,  the  Court  will  take  a 
recess  for  about  ten  minutes. 
(Recess  taken.) 

Q.  (By  Mr.  Reardon)  :  Now,  directing  your  at- 
tention to  the  amounts  claimed  on  the  business  ]3ro- 
motional  expense  in  1952,  and  substantiating  this 
claim  you  submitted  cancelled  checks  to  the  agent? 

A.    Yes. 

Q.  And  these  include  amounts  for — now,  correct 
me  if  I  am  mistaken:  Butler,  poultry,  plumbing, 
cleaning,     and    laundry,     groceries,     miscellaneous 
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liousehold,  water,  power  and  gas,  garden,  vegetables, 

yard  maintenance,  electric  maintenance,  florist  and 

milk. 

K.  All  those  items  are  everything  connected  with 
the  operation  of  the  premises  and  the  maintenance 
of  living  there. 

Q.  Yonr  home  there  on  Noi-th  June  Street  in  the 
year  1952  was  adjacent  to  the  Wilshire  Country 
Club?  A.    Yes. 

Q.     Isn't  that  a  very  lovely  residential  area? 

A.  Yes,  Hancock  Park.  I  didn't  ])elong  to  the 
Wilshire  Country  Club. 

Q.  I'm  merely  making  that  notation  to  show  that 
it  is  a  desirable  residential  area. 

Now,  in  the  audit  of  your  return  for  1952, 
amounts  in  excess  of  the  amount  you  claimed  for 
office  supplies  were  [33]  allowed,  were  they? 

A.  I  believe  Mr.  Moore,  the  field  agent,  did  find 
that  I  didn't  add  up  all  the  expenses  and  office  sup- 
plies; I  didn't  have  the  correct  figure. 

Q.    Also  postage? 

A.  I  think  so,  Mr.  Reardon.  I  think  there  were 
certain  increases  in  connection  with  office  expense. 

Q.  Was  your  basis  for  claiming  $1,500.00  as 
automobile  expense  in  the  year  1952  the  fact  that 
you  had  claimed  the  same  amoimt  in  previous  years, 
and  this  had  been  allowed? 

A.  Yes,  I  believe  so.  I  think  that  amount  had 
been  claimed  and  allowed. 

Q.  Is  it  true  that  your  sole  reason,  on  the  basis 
for  taking  these  deductions,  is  that  you  regarded  in 
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view  of  your  gross  income  these  amounts  were  rea- 
sonable ? 

A.  Well,  I  felt  that  they  were  reasonable  to  the 
extent  of  the  cost  of  the  maintenance  of  the  pre- 
mises, and  there  was  a  reasonable  allocation  to  the 
over-all  cost,  yes,  and  I  also  thought  in  relation  to 
tlie  income  received  in  the  year  1952,  it  was  a  rea- 
sonable allocation  of  expense.  The  total  expense  of 
maintaining  my  home  in  1952  was  approximately 
$20,000.00. 

Q.  Now,  as  to  the  operation  of  your  downtown 
office,  were  you  in  with  any  other  attorneys  during 
your 

A.  Up  until  September  of  1952,  my  office  was 
located  at  the  Citizens  National  Bank  at  5th  and 
Spring. 

Q.     That's  where  your  legal  secretary  was?  [34] 

A.  Yes,  that  is  correct,  and  that  is  where  my 
accountant  worked. 

Q.  Were  any  of  these  employees  in  your  home 
for  business  purposes? 

A.     Oh,  yes,  Mr.  Beller  was  there  many  times. 

Q.     He  is  the  accoim.tant? 

A.     The  accountant,  yes. 

Q.     How  about  the  secretary? 

A.  I  don't  believe  Mrs.  Petri,  who  was  with  me 
in  1952,  was  ever  in  my  home. 

Miss  Osborne  was  in  my  home  on  numerous  oc- 
casions. 

Q.     In  1952? 

A.     No,  she  wasn't  with  me  in  1952. 
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Q.  Did  you  have  any  office  machinery  in  your 
home,  typewriters  ? 

A.     Telephones,  was  all. 

Q.  How  about  your  business  correspondence,  was 
that  all  filed  from  your  office'? 

A.  Yes,  whatever  dictation  would  take  x^lace 
would  many  times  be  over  the  telephone  to  my 
secretary,  but  the  letters  would  be  transcribed  in 
the  office.  I  have  a  library  and  room  devoted  en- 
tirely to  the  office. 

In  September  1952,  I  wTut  into  an  office  with 
Mr.  McEntee,  and  we  have  continued  that  associa- 
tion since  1952  at  the  General  Petroleimi  Building. 

Mr.  McEntee  is  a  tax  lawyer  experienced  in  tax 
work. 

Q.  Also  in  the  auditing  and  recomputation  of 
your  return  weren't  additional  amounts  allowed  for 
office  supplies  and  so-called  miscellaneous  office  ex- 
pense ? 

A.     I  think  so,  Mr.  Reardon,  periodicals. 

Q.     And  legal  and  accomiting  expenses? 

A.  I  believe  there  were  some  slight  increases  on 
those  various  items. 

Q.  Two  last  questions,  Mr.  Young:  Is  it  true 
that  you  have  no  records,  or  kept  no  records,  in 
1952,  of  \h^  business  conferences  you  had  at  the 
various  places? 

A.     No,  I  have  no  written  records. 

Q.  And  your  entire  basis  of  claim  of  these  de- 
ductions was  your   estimate   of   these  amounts   as 
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being  reasonable  and  in  relation  to  your  gross  in- 
come? 

A.  Yes,  and  in  addition  to  that,  to  the  matters, 
from  my  records,  which  are  reviewed,  covering  the 
service,  my  legal  service,  and  in  cases  I  handled  in 
1952,  the  amoimt  of  Avork  that  appeared  from  those 
records  I  did  iii  my  home,  and  at  the  Country  Clul) 
as  well,  and  the  Stock  Exchange  Club. 

Q.  One  of  the  fees  that  you  received  in  1952 
was  approximately  $25,000.00  from  this  Arizona — 
the  Filor  matter?  A.     Yes. 

Q.     And  that  was  received  in  1952  ? 

A.     January  of  1952.  [36] 

Q.  Wasn't  all  the  work  on  that  done  prior  to 
1952? 

A.  Yes,  the  work  was  all  done,  completed  in 
1951. 

Q.  These  other  cases  that  you  and  your  clients 
discussed  in  your  background,  Filor,  Hiller,  Tier- 
ney,  and  so  forth,  these  were  all  transpired  before 
1952? 

A.  Well,  no,  the  Hiller  matter  was  in  1951,  and 
the  payment  was  made  in  1952. 

Mr.  Reardon:  The  Respondent  rests,  your  Honor. 

Redirect  Examination 
Q.  (By  Mr.  McEntee)  :  Mr.  Young,  in  connec- 
tion with  the  use  of  your  clubs  for  business  pur- 
poses, do  you  have  conferences  with  bankers,  l)rok- 
ers,  investment  counsel,  and  other  business  men 
while  vou  are  at  those  clubs?  A.     Yes. 
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Q.  And  did  you  find  that  essential  or  lielpful  in 
your  law  practice  and  investment  advisory  service'? 

A.  Yes,  decidedly  so.  It's  a  facility  that  I 
wouldn't  have  available  to  me  except  out  at  the 
Country  Club. 

In  addition,  there  are  a  number  of  doctors  at  the 
Los  Angeles  Country  Club  I  know,  and  I  try  a  con- 
siderable amount  of  malpractice  cases  involving  hos- 
pitals and  members  of  the  medical  x^rofession. 

Q.  In  regard  to  Mr.  Reardon's  question  tliat 
these  amounts  attri})uted  to  business  exioenses  being 
regarded  as  reasonal^le  in  [37]  relation  to  your  in- 
come, I  want  to  ask  you  if  there  is  any  question  in 
your  mind  these  amounts  were  actually  spent — con- 
sidered— taken  as  expenses  allowed,  as  expenses  over 
a  period  of  many  years,  and  you  have  the  checks 
and  presented  the  revenue  agent 

A.  Yes,  we  have  gone  over  all  the  checks  and 
bills. 

Mr.  McEntee:  As  an  associate  of  Mr.  Young,  I 
would  ,iust  say  briefly  that  he  spends  more>  time  and 
does  more  work  and  makes  more  money  out  of  his 
activities  in  his  home  and  at  his  club  than  he  does 
at  the  ofBce. 

Mr.  Reardon:  I  object,  your  Honor.  If  counsel 
mshes  to  take  the  stand 

Mr.  McEntee:  It  has  been  my  experience,  that's 
all. 

The  Court:    I  guess  that's  all. 

Mr.  Reardon:    I  have  a  question. 
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Recross  Examination 

Q.  (By  Mr.  Reardon) :  All  of  these  checks  that 
you  i:>resented  to  the  Revenue  Agent  were  made 
out  to  cash,  is  that  not  correct? 

A.  Oh,  no,  the  checks  were  made  out  to  cash  and 
covered  cash  disbursements  for  this  $3,100.00. 

Q.  But  the  others  were  made  out  either  to  the 
clubs 

A.  Oh,  yes,  directly  to  the  payee,  whoever  it 
might  be,  in  comiection  ^^dtli  the  particular  expense 
involved.  There  was  only  $3,000.00  involved  in  the 
checks  to  cash.  [38] 

The  Court:    I  guess  that's  all. 

The  Witness:    Thank  you,  your  Honor. 

Mr.  Reardon:    Respondent  rests. 

The  Court:  The  cause  is  submitted.  Do  you  wish 
to  file  briefs'? 

Mr.  McEntee:  No,  I  don't  think  so;  it's  just  a 
matter  of  fact. 

Mr.  Reardon:    Yes,  your  Honor. 

The  Court:    Under  the  rules,  it's  45  days. 

Mr.  Reardon:  Respondent  has  no  objection  to 
filing  a  simultaneous  brief. 

The  Court:  You  don't  need  to,  Init  you  can  file 
simultaneous  briefs  in  45  days. 

The  Clerk  will  give  you  the  dates. 

The  Clerk:  July  22nd  for  the  original  briefs; 
August  21st  for  the  reply  briefs. 

(Whereupon,  at  12:30  o'clock,  p.m.,  the  hear- 
ing in  the  above  entitled  matter  was  closed.) 

[Endorsed] :  Filed  July  9,  1958. 
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JOINT  MOTION  TO  CORRECT  THE  RECORD 

The  luirties  move  jointly  that  the  Court  correct 
the  trial  record  to  read  as  follows: 

P.  9,  Line  1:  "$7,000.00"  should  be  changed  to 
''$70,000.00." 

P.  9,  Line  2:  "$45,000.00"  should  be  changed  to 
"$40,000.00." 

P.  9,  Line  6:  Between  the  words  ''Mrs."  and 
"Iten"  insert  the  word  "Katherine" ;  and  in  lieu 
of  the  word  "Catherine",  insert  the  words  "her 
daughter  Mrs.". 

P.  9,  Line  11:  "We"  should  be  changed  to  "I". 

P.  9,  Line  17:  "Him"  should  be  changed  to  "my". 

P.  9,  Line  24:  The  word  "Tierney"  should  be 
omitted. 

P.  10,  Line  20:  The  word  "Tierney"  should  be 
omitted. 

P.  11,  Line  3:  Omit  the  word  "both";  between 
the  words  "Estate"  and  "Mrs."  insert  the  word 
"of"  in  lieu  of  "and";  insert  the  word  "Iten"  in  lieu 
of  "Tierney". 

P.  11,  Line  9:  After  the  word  "sisters"  insert 
the  words  "paid  you  $15,000.00". 

P.  11,  Line  6:  "1942"  should  be  changed  to 
"1952". 

P.  11,  Line  10:  At  the  beginning  of  the  line,  be- 
fore the  word  "the",  insert  the  words  "in  1952,". 

P.  11,  Line  17:  Correct  tlie  name  "Litten"  to  read 
"Lytten". 
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P.  11,  Line  18:  The  words  ''case  of"  should  be 
changed  to  "decision";  the  word  "had"  should  be 
changed  to  "has". 

P.  11,  Line  19:  Correct  the  name  "Lane"  to  read 
"Laine". 

P.  11,  Line  21:  Correct  the  name  "Litten"  to  read 
"Lytten". 

P.  12,  Line  14:  Between  the  words  "them"  and 
"their"  and  in  lieu  of  the  words  "would  be  in  there, 
and"  insert  the  words  "were  in  my  home  with". 
Between  the  words  "husbands,"  and  "nieces",  and 
in  lieu  of  the  word  "with",  insert  the  words  "they 
were". 

P.  12,  Line  15:  Between  the  words  "years,"  and 
"at",  insert  the  words  "they  were  in".  The  word 
"for"  should  be  changed  to  "on". 

P.  12,  Line  17:  The  word  "included"  should  be 
chansfed  to  read  "concluded".  Between  the  words 
"concluded"  and  "1951",  insert,  the  word  "in". 

P.  13,  Line  1:  Change  "$6,000.00"  to  "$60,000.00". 
Between  the  words  "I"  and  "for",  and  in  lieu  of  the 
words  "rented  a  building",  insert  the  words  "ren- 
dered a  bill".  Change  "$20,000.00"  to  "$25,000.00". 

P.  13,  Line  3:  Change  "$20,000.00"  to  "$25,- 
000.00". 

P.  13,  Line  17:  Between  the  words  "claim"  and 
"either",  insert  the  word  "that". 

P.  13,  Line  18:  Between  the  words  "expenses"  and 
"some",  and  in  lieu  of  the  words  "have  any  sub- 
stantial claims",  insert  the  words  "are  for  enter- 
tainment". 
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P.  14,  Line  1:  ''$17,000.00"  should  be  chang-ed  to 
"$175,000.00". 

P.  14,  Line  17:  Between  the  words  "was"  and 
''merely",  insert  the  word  "not". 

P.  15,  Line  10:  Between  the  words  "that"  and 
"these",  insert  the  words  "work  on". 

P.  16,  Line  16:  Correct  the  name  "Sinclair"  to 
read  "St.  Clair". 

P.  16,  Line  17:  Correct  the  name  "Waters"  to 
read  "McWaters". 

P.  17,  Line  22:  Change  the  name  "Wulke"  to 
read  "Denkins". 

P.  18,  Line  14:  Change  the  name  "Hodd"  to  read 
"Rhoades". 

P.  18,  Line  24:  Change  "Mrs.  Wood's"  to  read 
"Miss  Wood's". 

P.  19,  Line  4:  Change  "his"  to  "her". 

P.  19,  Line  7:  Between  the  words  "were"  and 
"mth",  insert  the  word  "hypothecated". 

P.  19,  Line  24 :  Correct  the  name  "Linny ' '  to  read 
"Linnly". 

P.  20,  Line  13:  Between  the  words  "talked"  and 
"on",  insert  the  words  "to  him". 

P.  20,  Line  16:  Change  "Mrs.  Price's"  to  read 
"Mr.  Price's". 

P.  21,  Lines  7-12:  Change  the  wording  of  these 
lines  to  read  "that  during  the  period  you  were  em- 
ployed by  him  you  were  paid  $125,000.00.  In  the 
earning  of  those  fees,  did  you  feel — do  you  feel  your 
home  and  your  Club  were  used  for  business  pur- 
poses ?  A.  Yes.  Q.  In  the  past  returns  for  1948,  1949, 
1950,  and  1951,  were  these  same  items  covering  busi- 
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ness  expenses  to  the  use  of  your  home  and  your  chib 
reported  and  approved?" 

P.  21,  Line  20:  Change  the  word  ''proved"  to 
"approved". 

P.  21,  Line  22:  Change  the  word  "this"  to 
"these",  and  change  the  word  "item"  to  "items". 

P.  22,  Line  1:  Change  the  word  "paid"  to  "de- 
ducted" and  add  "on  his  returns  and  were  alllowed 
on  audit". 

P.  22,  Line  11:  In  lieu  of  the  words  "phis,  in 
1952"  insert  the  words  "and  resulted  in  her". 

P.  22,  Line  12:  Between  the  words  "assessment" 
and  "which",  insert  the  words  "of  $1,455.78". 

P.  22,  Line  13:  After  Line  13,  insert  these  words 
"Mr.  McEntee:  I  offer  Mr.  Young's  check  for  $1,- 
455.78  in  evidence." 

P.  23,  Line  5:  Omit  the  words  "I  want  to  em- 
phasize it". 

P.  23,  Line  6:  Change  the  first  word  "w^as"  to 
read  "There  was". 

P.  24,  Line  6:  Between  the  words  "the"  and  "ex- 
pense", insert  the  word  "travel". 

P.  24,  Line  7:  In  lieu  of  the  words  "they  weren't", 
insert  the  words  "all  of  it  was  not". 

P.  24,  Line  8:  Omit  the  words  "I  mean",  and  in 
lieu  of  the  word  "trips",  insert  the  word  "ex- 
penses". 

P.  24,  Lines  13-20:  Change  the  wording  of  these 
lines  to  read  "was  in  the  Navy  in  Newport,  and  we 
visited  with  them;  Mrs.  Yoimg  went  with  me.  I 
allocated  $1,000.00  as  a  business  expense  for  this 
trip.   The  other  travel  expense  is  connected  with 
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local  matters,  going  to  Arizona  in  1952,  meeting  with 
Mrs.  Thompson  at  LaJolla,  San  Diego,  and  trips  in 
comiection  ^m.\l\  these  insurance  company  cases 
where  iDad  accidents  occurred,  down  at  Palm 
Springs.  I  think  that  $3,500.00  out  of  the  total 
expense  of  $7,500.00  would  ])e  a  fair  division  to  be 
allocated  for  business  exi^ense.'' 

P.  25,  Line  4:  Between  the  words  "three"  and 
"depreciation",  insert  the  w^ord  "years". 

P.  27,  Line  5:  Change  the  words  "Mr.  Kelly"  to 

P.  28,  Line  20:  Change  "1949"  to  "1952",  and 
after  the  last  word  of  this  line,  add  "General". 

P.  29,  Line  12:  Between  the  words  "except"  and 
"recollection",  and  in  lieu  of  the  word  "any",  in- 
sert the  word  "the".  Between  the  words  "of"  and 
"Mr.  McEntee",  insert  the  words  "myself  and". 

P.  29,  Line  17:  Omit  the  word  "the". 

P.  29,  Line  18:  Omit  the  words  "it  was",  and  in 
lieu  thereof,  insert  the  word  "were". 

P.  31,  Line  1:  Omit  the  words  "Peterson,  and  at", 
and  in  lieu  thereof,  insert  the  words  "Featherstone 
and  Litchfield  of". 

P.  31,  Line  7:  Change  "Feltston"  to  "Feather- 
stone". 

P.  31,  Line  13:  Change  "Newland,  Thackaberry 
and  Johnston"  to  "Newlin,  Tackabury  and  John- 
ston". 

P.  31,  Line  16:  Change  " Thackaberry 's"  to 
"  Tackabury 's". 
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P.  32,  Line  8:  Change  ''I  was  a  young  boy"  to 
read  "my  boy  died". 

P.  32,  Line  16:  Change  "We'd"  to  read  "We", 
and  add  the  word  "most"  after  the  word  "there". 

P.  34,  Line  20:  After  the  last  word  "expense.", 
add  this  sentence,  "The  total  expense  of  maintain- 
ing my  home  in  1952  was  approximately  $20,000.00." 

P.  35,  Line  16:  Omit  the  word  "Dictaphones"  and 
capitalize  the  word  "Telephones"  as  the  first  word 
of  the  sentence. 

Wherefore,  it  is  prayed  that  this  motion  be 
granted. 

/s/  FRANCIS  J.  McENTEE, 
Counsel  for  Petitioners 

/s/  NELSON  P.  ROSE, 

Chief    Counsel,     Internal    Revenue 
Service,  Counsel  for  Respondent. 

[Stamped] :  Granted  August  14,  1957.  /s/  John 
E.  Mulroney,  R.  Judge. 

Served  and  Entered  August  19,  1957. 

[Endorsed! :  T.C.U.S.  Filed  August  13,  1957. 
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U.  S.  Treasury  Department,  Internal  Revenue  Serv- 
ice, Chief,  Audit  Division,  P.  O.  Box  231,  Main 
Office,  Los  Angeles  53,  California. 

Office  of  Director  of  Internal  Revenue 

In  Replying  Refer  to:  A:R:30D  MI  8111,  Ext.  385, 
Room  1339,  Federal  Building 

Mr.  Lyndol  L.  Young  Aug.  24,  1954 

Mrs.  Mildred  W.  Young 

138  North  June  Street,  Los  Angeles  4,  California 

Dear  Mr.  and  Mrs.  Young : 

The  attached  report,  which  has  been  carefully  re- 
viewed by  this  office,  discloses  certain  adjustments 
or  conclusions  resulting  from  the  examination  of  the 
return  (x)  for  the  taxable  year(x)  indicated 
therein. 

If  you  accept  the  findings,  please  execute  the  en- 
closed agreement  form  and  return  it  to  this  office 
promptly.  If  you  do  not  accept  the  findings,  you 
may,  within  30  da^^s  from  the  date  of  this  letter, 
file  a  protest  in  accordance  with  the  enclosed  in- 
structions. Any  protest  filed  will  be  given  careful 
consideration  and,  if  requested,  a  conference  will  be 
granted  by  the  Appellate  Division  of  the  District 
Commissioner's  office. 

Submission  of  the  agreement  form  will  expedite 
assessment  of  the  proposed  deficiency  and  stop  the 
running  of  interest  thereon  30  days  after  the  re- 
ceipt of  the  form,  or  on  the  date  of  assessment,  or 
on  the  date  of  payment,  whichever  is  the  earlier.  If 
desired,  payment  of  the  proposed  deficiency  may  be 
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made  A\T.tliout  awaiting  assessment  hy  making  re- 
mittance therefor  payable  to  the  Director  of  In- 
ternal Revenue,  P.  0.  Box  231,  Main  Office,  Los 
Angeles  53,  Calif,  at  the  address  shown  above,  en- 
closing this  letter  or  a  copy  thereof.  The  remittance 
should  include  interest  on  the  additional  tax  (ex- 
clusive of  penalties,  if  any)  computed  at  6%  per 
annum  from  the  due  date  of  the  return  to  the  date 
of  the  pajrment. 

This  is  not  a  statutory  notice  of  deficiency.  If, 
however,  upon  the  expiration  of  the  30-day  period 
you  have  not  submitted  the  agreement  foi*m,  or  a 
written  protest,  or  you  have  not  advised  that  the 
deficiency  has  been  paid  or  will  be  paid  upon  notice 
and  demand,  a  statutory  notice  will  then  be  sent  you 
as  provided  hy  law. 

Prompt  execution  and  return  of  the  enclosed  re- 
ceipt form  indicating  your  position  with  respect  to 
the  findings  disclosed  by  the  report  will  he  greatly 
appreciated. 

Important:  It  is  essential  that  communications 
transmitting  protests  or  agreements  relative  to  this 
letter  be  addressed  to  the  Director  of  Internal  Rev- 
enue, Audit  Division,  P.  O.  Box  231,  Main  Office, 
Los  Angeles  53,  California,  Attention  A:R:30D. 

Very  truly  yours, 

/s/  R.  A.  RIDDELL, 

Director  of  Internal  Revenue, 
hmg 

Enclosures:    Report    of    Examination,    Agreement 
Form,  Receix)t  Form,  Instructions. 


Commissioner  of  Internal  Revenue  67 

Kame  of  Taxpayer:  Lyndol  L.  and  Mildred  AY. 

Young. 

Date  of  Report:  Aug.  6,  1954. 
Examining  Officer:  F.  Ploward  Morris. 
Preliminary  Statement  of  Total  Tax  Liability 
Year  1952. 

Adjustments  Proposed  by  this  Report:  Tax,  De- 
ficiency: 9456.28. 


•»fr  *  *  *  * 


Preliminary  Statement 

The  principal  cause  for  the  deficiency  is  the  dis- 
allowance of  exjoenses  claimed  as  Promotional  ex- 
pense— 138  No.  Jime  Street. 

Taxpayer's  are  married  and  reside  at  138  No. 
June  Street,  Los  Angeles.  They  have  no  depend- 
ents. 

The  case  has  been  discussed  with  the  taxpayer 
L}aidol  L.  Young  who  does  not  agree  with  the  find- 
ings. The  taxpayers  contention  is  that  all  amounts 
expended  by  him  during  the  year  are  for  business 
purposes. 

Schedule  1 

Name:  Lyndol  L.  and  Mildred  W.  Y^oimg. 

Year  ended  12-31-52. 

Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return:  $24,575.16. 

As  corrected:  $42,094.01. 

Net  adjustment  as  computed  below:  $17,518.85. 

Unallowable  deductions  and  additional  income: 

(a)  Clerical  en^or:  $200.00. 

(b)  Unreported  income :  $1,150.00. 
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(c)  Auto  expense:  $1,000.00. 

(d)  Telephone  and  telegraph:  $285.31. 

(e)  Clubs:  $1,146.00. 

(f )  Business  promotional  expense — 138  No.  June 
St. :  $9,493.62. 

(g)  Travel:  $1,341.38. 

(h)  Accident  and  Health  Premium:  $169.27. 

(i)   Depreciation:  $3,000.00. 

Total:  $17,785.58. 

Nontaxable  income  and  additional  deductions: 

(j)   Subscription  and  Periodicals:  $14.56. 

(k)  Legal  and  accoimting:  $50.00. 

(1)   Office  supplies  and  miscellaneous:  $200.17. 

(m)  Postage :  $2.00. 

Total:  $266.73. 

Net  adjustment  as  above:  $17,518.85. 

Schedule  1-A 
Name:  Lyndol  L.  and  Mildred  W.  Young. 
Year:  1952. 

Explanation  of  Items 

(a)  Clerical  error:  $200.00. 

Adjusted  Gross  income  on  return  27665.95. 

Corrected  adjusted  gross  income :  27865.95. 

Addition  to  net  income :  $200.00. 

Taxpayers  total  other  business  deductions  sub- 
tracted from  gross  receipts  leaves  27865.95  instead 
of  27665.95  as  reported  on  the  return  resulting  in 
an  understatement  of  Adjusted  gross  income  of 
$200.00,  therefore,  this  amount  is  added  to  net  in- 
come. 

(b)  Unreported  income:  $1,150.00. 


Commissioner  of  Internal  Revenue  69 

Taxpayer  failed  to  include  $1,000.00  of  trust  in- 
come and  $150.00  insurance  fee  in  his  gross  re- 
ceipts. The  total  of  these  two  items  $1,150.00  is 
hereby  added  to  net  income. 

(c)  Auto  expense:  $1,000.00. 
Claimed  on  the  return:  $1,500.00. 
Allowed:  $500.00. 

Addition  to  net  income:  $1,000.00. 

Taxpayer's  claim  of  $1,500.00  auto  expense  is  re- 
duced to  $500.00  as  taxpayer  is  also  entitled  to  de- 
preciation of  $1,000.00  which  is  allowed  (see  item 
''i"  of  this  report),  and  taxpayer  failed  to  su'o- 
stantiate  more  than  $500.00  of  business  automo])ile 
expense;  therefore,  the  amount  of  $1,000.00  is  re- 
turned to  net  income. 

(d)  Telephone  and  telegraph:  $285.31. 
Claimed  on  the  return:  $835.00. 
Allowed:  $549.69. 

Addition  to  net  income :  $285.31. 

Taxpayers  office  telephone  expense  amounted  to 
$549.69  and  this  amoimt  is  allowed  as  a  deduction 
on  the  return.  Taxpayer  failed  to  show  other  tele- 
phone and  telegraph  expense  connected  with  his 
lousiness  so  the  excess  of  $285.31  over  the  allow- 
al>le  office  expense  is  returned  to  net  income. 

(e)  Clubs:  $1,146.00. 

Claimed  on  the  return:  $2,154.00. 

Allowed:  $1,008.00. 

Addition  to  net  income :  $1,146.00. 

Taxpayer  claimed  club  expense  which  included 
dues  and  amoimts  paid  on  bills  from  the  clu]>s.  The 
amount  allowed  as  a  business  expense  is  the  club 
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dues  of  $1,008.00.  The  remainder  is  disallowed  as  no 
business  connection  was  shown  hy  the  taxpayer  for 
these  other  amounts  of  $1,146.00  paid  to  the  clubs. 

(f)  Business  promotion  expense — 138  No.  June 
St.:  $9,493.62. 

Claimed  on  the  return:  $9,493.62. 

Allowed:  None. 

Addition  to  net  income:  $9,493.62. 

These  expenses  of  $9,493.62  were  fomid  to  consist 
of  household  operating  expenses  such  as  utilities, 
l>ersonal  cleaning  bills,  vegetables,  meat,  groceries, 
butler's  salary,  plumbing  and  electrical  bills  for  the 
house,  flowers,  and  upkeep  of  the  grounds  around 
the  house.  The  amoimt  of  $9,493.62  is  disallowed  as 
being  a  personal  family  expense  for  which  deduc- 
tion is  denied  under  section  24  (1)  IRC.  The  amount 
is  also  disallowed  as  not  being  an  ordinary  and 
necessary  business  expense  imder  section  23  (a) 
IRC. 

(g)  Travel:  $1,341.38. 
Claimed  on  the  return :  $3,500.00. 
Allowed:  $2,158.62. 

Added  to  net  income :  $1,341.38. 

The  amount  added  to  net  income  represents  ^3 
the  cost  ($2,682.76)  of  a  tiip  to  Honolulu  with 
taxpayers  wife.  Taxpayer  and  wife  spent  three  wrecks 
in  Honolulu  and  failed  to  show  that  the  trip  was 
conducted  for  ]>usiness  purposes.  The  amount  of 
$1,341.38  is  considered  to  be  a  personal  family  ex- 
pense for  which  deduction  is  denied  under  section 
24  (1)  IRC. 

(h)  Accident  and  Health  Premium:  $169.27. 
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Claimed  on  the  return:  $169.27. 

Allowed:  None. 

Addition  to  net  income:  $169.27. 

Taxpayer  claimed  as  a  miscellaneous  deduction  on 
Page  3  of  the  return  $169.27  expended  for  accident 
and  health  insurance  premiiuns.  This  constitutes  a 
medical  expense.  The  amount  expended  does  not  ex- 
ceed 5%  of  taxpayers  adjusted  gross  income  as  pro- 
vided in  Section  23  (x)  (1)  IRC,  which  excess  is 
deductible;  therefore  the  amount  of  $169.27  is  re- 
turned to  net  income. 

(i)   Depreciation:  $3,000.00. 

Claimed  on  the  return :  $4,000.00. 

Allowed:  $1,000.00. 

Addition  to  net  income:  $3,000.00. 

Taxpayer  claimed  $4,000.00  depreciation  deduc- 
tion on  an  automobile  costing  $5,200.00  which  tax- 
payer purchased  in  December  1948.  The  period  used 
for  depreciation  was  five  years.  Taxpayer  was  at- 
tempting to  take  derpreciation  allocable  to  four  years 
in  this  year  1952  as  he  stated  that  he  had  not  pre- 
viously taken  depreciation  on  the  car.  In  previous 
years  taxpayer  had  made  an  estimate  of  total  auto- 
mobile expense  of  $1,500.00  per  year.  Section  23 
(l)-5  (1>)  of  the  Regulations  provides  that  a  tax- 
payer is  not  permitted  to  take  advantage  in  later 
years  of  his  prior  failure  to  take  any  depreciation 
allowance;  therefore  the  amount  of  $3,000.00  which 
represents  depreciation  allowance  for  previous  years 
is  hereby  disallow^ed.  (In  this  case  it  also  presumed 
that  the  taxpayer's  estimate  of  automobile  expense 
in  ]Drior  years  included  depreciation). 
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(j)   Subscriptions  and  Periodicals:   ($14.56). 

Claimed  on  the  return:  $524.69. 

Allowed:  $539.25. 

Deduction  from  net  income :  ($14.56) . 

Taxpayer  submitted  checks  allocable  to  this  ex- 
pense amoimting  to  $539.25;  therefore  the  excess  of 
$14.56  is  allowed  as  an  additional  deduction  from 
net  income. 

(k)  Legal  and  accounting :  ($50.00). 

Claimed  on  the  return :  $1,800.00. 

Allowed:  $1,850.00. 

Deduction  from  net  income:  ($50.00). 

Taxpayer  submitted  checks  allocable  to  this  ex- 
pense amounting  to  $1,850.00;  therefore  the  excess 
of  $50.00  is  allowed  as  an  additional  deduction  from 
net  income. 

(1)  Office  supplies  and  miscellaneous:  ($200.17). 

Claimed  on  the  return:  $1,677.92. 

Allowed:  $1,878.09. 

Deduction  from  net  income:  ($200.17). 

Taxpayer  submitted  checks  allocable  to  this  ex- 
pense amounting  to  $1,878.09;  therefore  the  excess 
of  $200.17  is  allowed  as  an  additional  deduction 
from  net  income. 

(m)  Postage:  ($2.00). 

Claimed  on  the  return:  $79.00. 

Allowed:  $81.00. 

Deduction  from  net  income:  ($2.00). 

Taxpayer  submitted  checks  allocable  to  this  ex- 
pense amounting  to  $81.00;  therefore  the  excess  of 
$2.00  is  allovred  as  an  additional  deduction  from  net 
income. 
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Schedule  No.  2 
Name  of  Taxpayer:  Lyndol  L.  and  Mildred  W. 
Young. 

Year  ended:  12/31/52. 

Computation  of  Income  Tax  for  Individuals 
Not  Using  Tax  Table 

Net  income  from  Schedule  No.  1 :  $42,094.01. 

Less:  Exemption  (2)  X  $600:  $1,200.00. 

Income  sul)ject  to  tentative  tax:  $40,894.01. 

Income  su]>ject  to  tentative  tax  if  separate  return; 
or  one-half  of  such  income  if  joint  return:  $20,- 
447.00. 

Tentative  tax :  $8,393.14. 

Less:  Adjustment  for  tax  on  partially  tax-exempt 
interest: . 

Balance  of  tentative  tax:  $8,393.14. 

Combined  normal  tax  and  surtax:  $8,393.14. 

Multiply  amount  of  combined  tax  hj  2  if  joint 
return:  $16,786.28. 


***** 


Balance  of  income  tax  liability:  $16,786.28. 
Income  tax  lia])ility  disclosed  ]>y  return :  $7,330.00. 
Deficiency  in  income  tax:  $9,456.28. 
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T.  C.  Memo.  1957-222 

Tax  Court  of  the  United  States 

Lyndol  L.  Young  and  Mildred  W.  Young,  Peti- 
tioners, vs.  Coinmissioner  of  Internal  Revenue, 
Respondent. 

Docket  No.  57876.  Filed  Nov.  29,  1957 

Francis  J.  McEntee,  Esq.,  for  the  petitioners. 
Eugene  F.  Reardon,  Esq.,  for  the  respondent. 

MEMORANDUM  OPINION 

Mulroney,  Judge:  The  respondent  determined  a 
deficiency  in  income  taxes  due  from  petitioners  for 
the  calendar  year  1952  in  the  amoimt  of  $7,705.78. 
The  sole  issue  in  the  case  is  whetlier  petitioners  are 
entitled  to  certain  deductions,  in  addition  to  those 
allowed  by  the  respondent,  for  chih  dues  and  ex- 
penses, travel  expenses,  business  promotional  ex- 
penses at  i)etitioners'  residence,  and  automobile  de- 
preciation. Other  determinations  of  the  respondent 
are  not  in  issue  and  they  may  be  reflected  in  the 
Rule  50  computation. 

Petitioners,  Lvndol  L.  Young  and  Mildred  W. 
Young,  are  husband  and  wife,  residing  in  Los  An- 
geles, California.  They  filed  their  joint  income  tax 
return  for  the  year  1952  with  the  district  director 
of  internal  revenue,  at  Los  Angeles,  California. 
Lyndol  L,  Young,  hereinafter  referred  to  as  peti- 
tioner, is  a  lawyer  and  in  said  income  tax  return  he 
listed  the  following  business  deductions  which  are 
in  question  here:  ♦ 

Clubs:  $2,154.00. 
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Business  promotional  expense^ — 138  North  June 
Street:  $9,493.62. 

Travel:  $3,500.00. 

Depreciation:  $4,000.00. 

The  respondent  allowed  a  portion  of  each  item 
and  the  record  here,  consisting  only  of  petitioner's 
testimony,  is  designed  to  establish  that  additional 
alowances  should  have  been  made.  Since  the  ques- 
tion is  purely  one  of  fact,  upon  which  petitioner  had 
the  burden  of  proof,  we  can  discuss  the  evidence 
^\iil\  respect  to  each  item  separately. 

Clubs 

Petitioner  belonged  to  the  Los  Angeles  Country 
Club,  the  Stock  Exchange  Clu1)  in  do^\Tito^\Ti  Los 
Angeles,  and  the  Beach  Club  in  Santa  Monica.  He 
claimed  $2,154  of  club  dues  and  expenses  as  busi- 
ness expenses  for  1952.  The  Commissioner  allowed 
$1,008  and  disallowed  $1,146.  There  was  no  e^d- 
dence  as  to  the  use  of  the  Beach  Club  for  business. 
There  was  some  evidence  of  a  few  business  confer- 
ences at  the  Los  Angeles  Country  Club  and  the 
Stock  Exchange  Club.  The  evidence  consisted  merely 
of  petitioner's  recollection  of  such  conferences  as  no 
records  were  kej^t  of  such  business  conferences  and 
no  records  of  business  expenditures  at  the  clubs. 
Both  petitioners  frequently  dined  at  the  clubs  (most 
every  Simday)  and  the  clubs  were  used  to  some 
extent  ]>v  both  petitioners  for  social  and  personal 
purposes. 

In  view  of  the  meager  and  unsatisfactory  evidence 
of  the  use  of  the  clubs  for  business  purposes,  re- 
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spondent's  detemiination  that  an  amount  of  $1,008 
should  be  allowed  for  ehi1)  expenses  was  reasonable. 
We  hold  respondent  Vv'as  right  in  disallowing  $1,146 
club  expenses. 

Business  Promotional  Expenses 
The  sums  expended  under  this  item,  claimed  to  be 
$9,493.62,  were  expenditures  in  connection  with  the 
operation  of  petitioners'  personal  residence  at  138 
North  June  Street,  Los  Angeles,  California.  The 
amount  claimed  seems  to  be  an  allocation  of  a  por- 
tion of  the  total  household  expenses,  consisting  of 
expenditures  for  ser\"ants,  groceries,  utilities,  and 
yard  expense,  and  other  such  items.  On  this  point 
we  have  only  the  general  testimony  of  petitioner 
that  he  carried  on  a  sul^stantial  portion  of  his  law 
practice  from  his  home.  He  had  a  downtown  law 
office  but  he  testified  some  clients  came  to  his  home 
during  the  year  involved.  The  respondent  allowed 
$750  for  this  item. 

Petitioner's  main  argmnent  to  establish  this  item 
is  (1)  his  claim  is  reasonable  in  view  of  his  gross 
income  ($61,000),  and  (2)  that  similar  amounts  had 
been  allowed  in  previous  years.  There  is  nothing  to 
his  first  argTunent  as  his  burden  was  to  show  actual 
expenditures  for  a  business  purpose.  His  burden  is 
not  satisfied  merely  by  testifying  a  sulDstantial  por- 
tion of  his  law  business  was  carried  on  in  his  home 
and  then  allocating  a  certain  siun  from  gross  income 
as  home  business  expense.  As  to  the  second  argu- 
ment, the  law  is  clear  that  respondent  is  not  bomid 
by  determinations  of  his  agents  for  earlier  years. 
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Soiitli  Chester  Tube  Company,  14  T.C.  1229.  See  also 
H.  L.  McBride,  23  T.C.  901.  In  our  opinion,  peti- 
tioner failed  to  show  anything  beyond  a  minimal 
use  of  his  home  for  business  purposes  and  in  view 
of  the  nature  of  the  evidence  presented,  we  l^elieve 
that  the  respondent's  allowance  of  $750  for  this  item 
was  reasonable.  We  hold  he  was  right  in  disallowing 
the  balance  of  the  claimed  deduction. 

Travel  Expenses 
Petitioner  claimed  a  deduction  for  travel  expenses 
in  the  sum  of  $3,500.  Respondent  allowed  $2,158.62. 
The  vague  and  inconclusive  evidence  petitioner  in- 
troduced would  hardly  support  the  allowance 
granted.  It  consists  merely  of  statements  hy  the 
petitioner  that  he  spent  the  sums  claimed  on  })usi- 
ness  trips.  He  mentioned  a  few  trips  such  as  a  trip 
he  said  he  made  to  Boston  to  confer  with  a  client. 
His  wife  accompanied  him  and  they  visited  their 
daughter  in  Newi:)ort,  Rhode  Island.  He  and  his 
wife  also  journeyed  to  Hawaii  where  they  stayed  in 
a  $60  a  day  hotel  room  for  three  weeks.  He  testified 
"part  of  the  trip  w^as  to  conduct  an  inquiry  with 
reference  to  the  ^\'ife  of  a  client  of  mine  who  was 
then  in  Honolulu  at  the  Royal  Hawaiian  Hotel, 
which  inquiry  was  conducted".  He  claimed  $1,500 
of  the  expenses  of  this  trip  as  1>usiness  travel  ex- 
pense. Respondent  conceded  that  such  a  three  week 
trip  to  Hawaii  would  cost  $1,500,  but  the  proof  that 
it  was  a  business  trip  is  insufficient.  The  rest  of  the 
evidence  on  this  item  is  nothing  more  than  a  general 
statement  of  petitioner  that  the  ]:>alance  of  the  travel 
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expense  is  connected  with  "local  matters,  going  to 
Arizona  in  1952  *  *  *  La  Jolla,  San  Diego,  and 
trips  in  connection  with  these  insurance  company 
cases  where  bad  accidents  occurred,  down  at  Pahn 
Springs." 

The  ahnost  comx)lete  lack  of  evidence  to  support 
the  claimed  travel  expenses  means  respondent's  de- 
termination disallowing  a  deduction  of  $1,341.38  for 
travel  expenses  is  sustained. 

Depreciation 

Petitioner  claimed  a  deduction  for  depreciation  in 
the  amount  of  $4,000.  This  was  for  a  Cadillac  auto- 
mobile which  petitioner  testified  he  used  partly  in 
his  business.  Respondent  allowed  $1,000  for  this 
item  as  a  deduction  for  depreciation  of  the  car  in 
1952.  Petitioner's  argument  for  the  additional 
amount  of  $3,000  is  that  he  had  used  the  car  in  his 
business  for  three  years  prior  to  1952  and  had 
claimed  no  deduction  for  depreciation  of  the  car  in 
those  years.  His  deduction  for  depreciation  for  the 
car  is  at  the  rate  of  $1,000  a  year  for  four  years. 

Respondent  was  correct  in  disallowing  any  deduc- 
tion for  depreciation  in  T)rior  years.  The  deduction 
for  depreciation  must  be  taken  in  the  year  in  which 
it  occurs  and  cannot  be  taken  in  later  years  hy 
reason  of  a  taxpayer's  failure  to  deduct  any  de- 
preciation allowance  in  prior  years.  Whitelite  Elec- 
tric Co.,  18  B.T.A.  934;  Motor  Car  Supply  Co.,  9 
B.T.A.  556. 

Decision  will  be  entered  under  Rule  50. 

Served  and  Entered  December  13.  1957. 
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Tax  Court  of  the  United  States 
Washington 

Docket  No.  57876 

LYNDOL   L.    YOUNG   and   MILDRED   W. 
YOUNG,  Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  Court's  Memorandum  Ox:)inion, 
filed  November  29,  1957,  the  respondent  filed  a  pro- 
posed computation  of  tax  on  Fehruary  11,  1958,  and 
petitioners  filed  an  acquiescence  therein  on  April  3, 
1958,  Now,  Therefore,  it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  in  the  amount  of  $7,705.78  for  the 
taxable  year  1952. 

[Seal]  /s/  JOHN  E.  MULRONEY, 

Judge 

Entered  April  7,  1958.  Served  April  8,  1958. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


T.  C.  Docket  No.  57876 


LYNDOL   L.    YOUNG    and   MILDRED   W. 
YOUNG,  Petitioners, 

vs. 


COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  FOR  REVIEW 

Taxpayers,  L^Tidol  L.  Young  and  Mildred  AY. 
Young,  the  petitioners  in  this  cause,  by  Francis  J. 
McEntee  and  I^yndol  L.  Young,  Coimsel,  hereby  file 
their  petition  for  a  review  by  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  of  the  de- 
cision by  the  Tax  Court  of  the  United  States  on 
April  7,  1958,  determining  a  deficiency  in  the  joeti- 
tioners'  Federal  Income  Taxes  for  the  calendar  year 
1952  in  the  amount  of  $7,705.78. 

I. 

The  petitioners,  Lyndol  L.  Young  and  Mildred 
W.  Yoimg,  are  husband  and  wife,  residing  in  Los 
Angeles,  California.  Petitioners  filed  their  joint  In- 
come Tax  Return  for  the  year  1952  with  the  District 
Director  of  Internal  Revenue  at  Los  Angeles,  Cali- 
fornia. Lyndol  L.  Young  hereinafter  referred  to  as 
petitioner  is  a  lawyer,  and  the  entire  income  of  the 
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petitioners  for  the  year  1952  was  derived  from  his 
law  practice. 

II. 
The  controversy  inA'olves  the  i3roi)er  determina- 
tion of  the  petitioners'  liability  for  Federal  Income 
Taxes  for  the  calendar  year  1952. 

1.  In  the  year  1952  the  total  cost  of  the  opera- 
tion and  maintenance  of  x)etitioners'  home  in  Los 
Angeles  was  approximately  $20,000.00.  Of  this 
amount  petitioner  claimed  the  amount  of  $5,846.43 
as  a  business  expense  for  the  use  of  said  home  vrhere 
he  conducted  the  major  part  of  his  law  practice. 
The  evidence  is  undisputed  that  said  home  was  used 
]>y  petitioner  for  such  pui^^ose  from  January  1935, 
to  January  1955,  when  petitioners  sold  said  hom.e. 
It  was  so  used  in  the  year  1952  and  petitioner  re- 
ceived from  clients  during  said  year  for  legal  serv- 
ices rendered  from  said  home  the  smii  of  approxi- 
mately $62,000.00.  In  petitioners'  Income  Tax  Re- 
turn for  ihe  years  1948,  1949,  1950  and  1951  this 
identical  home  expense  for  the  identical  premises 
involved  was  approved  by  the  Commissioner  of  In- 
ternal Revenue  after  an  audit  and  review^  of  peti- 
tioners' returns  for  said  years.  In  1948  the  Com- 
missioner approved  this  expense  in  the  sum  of 
$5,456.73 ;  in  the  year  1949  the  smn  of  $4,747.76 ;  in 
the  year  1950  the  sum  of  $4,998.70,  and  in  the  year 
1951  the  sum  of  $12,456.08,  which  included  the  same 
home  expense  and  club  dues  and  business  cash  ex- 
]:)ense,  was  likewise  approved  by  the  Commissioner. 
In  1952  the  year  which  is  in  dispute  in  this  pro- 
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ceeding,  the  Commissioner  arbitrarily  reduced  the 
amount  claimed  by  petitioners  from  $5,846.43  to  the 
sirni  of  $750.00. 

2.  In  the  year  1952  petitioner  incurred  total 
travel  expense  of  $7,500.00.  Petitioner  claimed  $3,- 
500.00  of  this  amount  as  business  expense  directly 
connected  with  his  law  practice.  Commissioner  al- 
lowed only  the  sum  of  $2,158.62.  Petitioner  made  a 
trip  to  Honolulu  in  1952  in  connection  with  his  law 
practice.  He  was  accomxjanied  by  his  wife.  The 
total  cost  of  the  Honolulu  trip  was  $2,682.76.  The 
Commissioner's  examining  officer  or  field  agent  al- 
lowed the  sum  of  $1,341.38  as  business  expense  for 
the  Honolulu  trip  ]:)ut  the  entire  amount  of  the 
Honolulu  trip  was  disallowed  ]>y  the  Commissioner 
at  the  hearing  before  the  Tax  Couri.  Petitioner  also 
incurred  travel  expense  amounting  to  $1,000.00  cov- 
erning  a  trip  to  Boston,  Massachusetts,  to  confer 
with  petitioner's  client  The  Liberty  Mutual  Insur- 
ance Company,  and  incurred  further  travel  expense 
in  the  additional  sum  of  $1,000.00  covering  various 
trips  made  by  petitioner  in  connection  with  his  law 
practice  to  Phoenix,  Arizona,  San  Diego,  La  Jolla 
and  Palm  Springs. 

3.  In  the  year  1952  petitioner  expended  in  cash 
disbursements  in  connection  with  his  law  practice 
in  the  form  of  checks  payable  to  cash,  and  cashed 
by  petitioner,  the  sum  of  $3,150.00.  Originally,  peti- 
tioner claimed  the  sum  of  $3,650.00,  which  was  later 
reduced  to  said  sum  of  $3,150.00  in  conference  with 
Mr.  Wulke  of  the  Appellate  Division.  Mr.  Wulke 
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representing  tlie  Commissioner  aioproved  the  sum 
of  $2,000.00  of  this  expense  on  the  basis  of  $10.00 
per  day  for  200  working  days.  The  Commissioner 
disallowed  the  entire  amoimt  of  $3,150.00. 

4.  In  the  year  1952  petitioner  claimed  as  busi- 
ness expense  club  dues  and  other  club  charges  in- 
curred by  petitioner  in  the  total  sum  of  $2,154.00  at 
the  following  clubs:  Los  Angeles  Country  Club, 
Stock  Exchange  Club,  University  Club  and  The 
Beach  Club.  The  Conmiissioner  allowed  only  the 
sum  of  $1,008.00  covering  dues  paid  by  petitioner 
to  said  clubs  and  disallowed  all  exioenses  incurred 
by  petitioner  for  the  use  of  the  facilities  of  said 
clubs. 

5.  In  the  year  1952  petitioner  claimed  deprecia- 
tion on  a  Cadillac  Automobile  purchased  l>y  him  in 
1948,  at  a  cost  of  $5,200.00,  for  the  years  1949,  1950, 
1951  and  1952.  The  Commissioner  allowed  $1,000.00 
depreciation  for  the  year  1952  and  disallowed  the 
sum  of  $3,000.00  for  prior  years.  Petitioner's  audi- 
tor did  not  take  depreciation  on  said  automobile  in 
petitioners'  Income  Tax  Returns  for  the  years  1949, 
1950  and  1951  through  inadvertence,  which  was  not 
discovered  by  petitioner  until  1953,  at  which  time 
said  auditor  had  left  petitioner's  employ  and  was 
in  the  employ  of  the  United  States  Air  Force  in 
Europe. 

III. 
The  Tax  Court  filed  its  Memorandum  Opinion  on 
November  29,  1957.  No  Findings  of  Fact  or  Con- 
clusions of  Law  were  filed  by  the  Tax  Court  al- 
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though  loetitioner  formally  requested  and  submitted 
Findings  of  Fact  in  petitioners'  favor. 

IV. 

The  said  taxx)ayers,  being  aggrieved  by  the 
Opinion  of  the  Tax  Court,  and  In^  its  decision  en- 
tered pursuant  thereto,  desire  to  ol^tain  a  review 
thereof  l)y  the  United  States  Court  of  Appeals  for 
the  Nmth  Circuit. 

FRANCIS  J.  McENTEE  and 
LYNDOL  L.  YOUNG, 
/s/  By   LYNDOL  L.  YOUNG, 

Counsel  for  Petitioners. 
Duly  Verified, 

[Endorsed] :  T.C.U.S.  Filed  June  11,  1958. 


[Title  of  Court  of  Appeals  and  Tax  Docket  No. 
57876.] 

NOTICE    OF    FILING   PETITION    FOR 
REVIEW 

To:    Chief    Coimsel,    Internal    Revenue    Service, 
Washington,  D.  C. 

You  are  hereby  notified  that  the  petitioners  on 
the  11th  day  of  June,  1958,  filed  with  the  Clerk  of 
the  Tax  Court  of  the  United  States  at  Washing- 
ton, D.  C,  a  Petition  for  Review  by  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  of 
the  decision  of  the  Tax  Court  of  the  United  States 
heretofore  rendered  in  the  alcove  entitled  cause.  A 
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copy  of  the  Petition  for  Review  and  the  assign- 
ments of  error  as  filed  is  hereto  attached  and 
served  upon  you. 

Dated:  Los  Angeles,  California,  tliis  11th  day  of 
June,  1958. 

RespectfulJy, 

/s/  LYNDOL  L.  YOUNG  and 
FRANCIS  J.  McENTEE, 

Counsel  for  Petitioners. 

Acknowledgment  of  Ser^dce  attached. 
[Endorsed] :   T.C.U.S.  Filed  June  11,  1958. 


[Title  of  Tax  Court  and  Cause.] 

ORDER   ENLAROING   TIME 

For  cause,  it  is 

Ordered:  Tliat  the  time  for  filing  the  record  on 
revieAv  and  docketing  the  petition  for  review  in  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit  is  extended  to  September  9,  1958. 

Dated:  Washington,  D.  C,  July  7,  1958. 

[Seal]  /s/  J.  E.  MURDOCK, 

Judge. 

Served:  July  9,  1958. 
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[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I,  Howard  P.  Locke,  Clerk  of  the  Tax  Court  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going documents,  1  to  15,  inclusive,  constitute  and 
are  all  of  the  original  papers  on  file  in  my  office 
as  called  for  hy  the  "Designation  of  Contents  of 
Record",  including  Joint  Exhibit  1-A,  and  Petition- 
ers' Exhibit  2,  admitted  in  evidence,  (with  the  ex- 
ception of  the  transcript  of  testimony,  (document 
number  4  in  this  record),  which  was  submitted  to 
us  as  a  copy  of  the  original  with  the  corrections 
made  in  accordance  with  granted  joint  motion,  the 
said  original  having  been  returned  by  us  to  the  re- 
porter for  correction  and  having  been  lost  in 
transit;  and  also  with  the  exception  of  the  certi- 
ficate (item  10  of  the  designation)  upon  which  the 
rec^ord  sjioaks  for  itself),  in  the  case  before  the 
Tax  Court  of  the  United  States  docketed  at  the 
above  number  and  in  which  the  j)etitioners  in  the 
Tax  Court  have  filed  a  petition  for  re^dew  as  above 
numbered  and  entitled,  together  with  a  true  copy 
of  the  docket  entries  in  said  Tax  Court  case,  as  the 
same  appear  in  the  official  docket  of  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  the  Tax  Court  of  the  United 
States,  at  YV^ashington,  in  the  District  of  Columbia, 
this  11th  day  of  August,  1958. 
[Seal]  /s/  HOWARD  P.  LOCKE, 

Clerk,  Tax  Court  of  the 
United  States. 
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[Endorsed]:  No.  16177.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Lyndol  L.  Yonng 
and  Mildred  W.  Young,  Petitioners,  vs.  Commis- 
sioner of  Internal  Revenue,  Respondent.  Tran- 
scrix)t  of  the  Record.  Petition  to  Review  a  Decision 
of  The  Tax  Court  of  the  United  States. 

Filed:     September  2,  1958. 

Docketed:    September  9,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Aiopeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  16177 

LYNDOL   L.    YOUNG   and   MILDRED   W. 

YOUNG,  Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

STATEMENT  OF  POINTS 

Now  come  taxpayers  Lyndol  L.  Young  and 
Mildred  W.  Young,  the  petitioners  herein,  by  tlieir 
attorneys,  Francis  J.  McEntee  and  Lyndol  L. 
Young,  and  hereby  assert  tlie  following  errors,  which 
they  intend  to  urge  on  review  by  the  United  States 
Court  of  xVp Ideals  for  the  Ninth  Circuit  of  the  de- 
cison  of  the  Tax  Court  of  the  United  States  in  the 
above  cause,  entered  on  April  7,  1958: 
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1.  The  Tax  Court  erred  in  that  it  did  not  make 
an}^  Findings  of  Fact  on  the  issues  involved  in  the 
alx)ve  cause,  either  in  the  memorandum  opinion  of 
the  Tax  Court  or  independently  thereof,  although 
proposed  Findings  of  Fact  in  favor  of  petitioners 
were  exx)ressly  requested  and  sul^mitted. 

2.  Ai\j  Findings  of  Fact  claimed  by  respondent 
as  being  set  forth  in  the  memorandum  opinion  of 
the  Tax  Court  ai'e  not  supported  by  the  evidence, 
and  are  clearly  erroneous. 

3.  The  Tax  Couii:  erred  iii  that  it  decided,  con- 
trary to  the  uncontradicted  evidence,  that  the  peti- 
tioners did  not  sustain  their  burden  to  show  thai 
the  expenditures  made  hj  petitioner  Lyndol  L. 
Young  in  the  year  1952  in  tlie  smn  of  $5,846.43  as 
a  business  expense  in  connection  with  the  partial 
maintenance  of  petitioners'  residence  where  peti- 
tioner Lyndol  li.  Young  conducted  the  major  pari; 
of  his  law  practice  was  reasonable  and  necessary. 

4.  The  Tax  Court  erred  in  that  it  decided,  con- 
trary to  the  uncontradicted  evidence,  that  petition- 
ers claimed  the  sum  of  $9,493.62  as  a  business  de- 
duction for  the  partial  maintenance  of  petitioners' 
residence  where  petitioner  Lyndol  L.  Young  con- 
ducted the  major  part  of  his  law  practice.  The 
amount  claimed  by  petitioners  for  this  expenditure 
was  the  sum  of  $5,846.43. 

5.  The  Tax  Court  erred  in  that  it  decided,  con- 
trary to  the  uncontradicted  evidence,  that  petition- 
ers did  not  sustain  their  burden  to  show  that  the 
ex])enditures  made  by  petitioner  Lyndol  L.  Young 
in  the  vear  1952  in  the  sum  of  $3,500.00  for  busi- 
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ness  travel  expenses  was  reasonable,  ordinary  and 
necessary. 

6.  The  Tax  Court  erred  in  that  it  decided,  con- 
trary to  the  uncontradicted  evidence,  that  the  peti- 
tioners did  not  sustain  tlieir  l^urden  to  show  that 
t]i(^  ex])(niditures  made  by  ])etitioner  Lyndol  L. 
Young  in  the  year  1952  in  the  sum  of  $2,154.00  for 
chil^  lousiness  exi^ense  was  reasonable,  ordinary  and 
necessary. 

7.  The  Tax  Court  erred  in  that  it  entirely  dis- 
regarded, and  made  no  reference  in  its  memoran- 
dum o])inion  to  the  claim  of  petitioners  in  the  sum 
of  $3,150.00  as  a  business  expense  for  cash  dis- 
bursements made  ])y  the  x)etitioner  Lyndol  L. 
Young  in  the  year  1952  in  connection  with  the 
maintenance  of  his  law  practice. 

8.  The  T'ax  Court  erred  in  that  it  decided,  con- 
trary to  the  uncontradicted  evidence,  that  the  sole 
contention  of  petitioner  Lyndol  Ij.  Young  to  estal)- 
lish  the  claim  of  $5,846.43  in  connection  with  the 
partial  maintenance  of  petitioners'  residence  where 
petitioner  Lyndol  L.  Young  conducted  the  major 
])art  of  his  law  practice  was  that  petitioner  Lyndol 
L.  Young's  gross  income  from  his  law  X)ractice  in 
the  year  1952  was  $61,000.00. 

9.  The  Tax  Court  erred  in  that  it  disregarded 
the  imcontradicted  testimony  of  ])etitioner  Lyndol 
1j.  Young  in  support  of  the  contentions  and  claims 
of  petitioners  covering  the  deductions  made  by 
petitioner  Lyndol  L.  Young  for  business  expendi- 
tures in  the  3"ear  1952.  The  petitioner  Lyndol  L. 
Young  Avas  the  only  witness  who  testified  before 
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the  Tax  Court.  His  testimony  was  imcontradicted 
and  lie  was  not  othei-Avise  impeached,  and  his  testi- 
mony was  not  inherently  im])robable  and,  there- 
fore, shonld  not  have  been  disregarded  by  the  Tax 
Court,  although  said  petitioner  Ljmdol  L.  Yoimg 
is  an  interested  party. 

10.  The  Tax  CoTirt  erred  in  that  it  decided,  con- 
trary to  the  imcontradicted  e\ddence,  that  the  sum 
of  $750.00  allowed  by  the  respondent  on  taxpayei*s' 
claim  of  $5,846.43  for  x^^i^i^l  maintenance  of 
petitioners'  residence  where  petitioner  Lyndol  L. 
Young  conducted  the  major  part  of  his  laW'  prac- 
tice, was  reasonable  and  that  the  respondent  was 
right  in  disallowing  the  balance  of  said  claimed  de- 
dTiction  for  the  sum  of  $5,846.43. 

11.  The  Tax  Court  erred  in  that  it  decided,  con- 
trary to  the  uncontradicted  evidence,  that  the  sum 
of  $2,168.42  allowed  by  the  resj)ondent  on  peti- 
tioners' claim  of  $3,500.00  for  travel  expenses  for 
petitioner  Lyndol  Ij.  Young  connected  with  his  law 
practice  in  the  year  1952  was  reasonable  and  that 
the  respondent  was  right  in  disallowing  the  sum  of 
$1,341.38  of  said  claim  for  $3,500.00. 

12.  The  Tax  Court  erred  in  that  it  decided,  con- 
trary to  the  imcontradicted  evidence,  that  the  sirni 
of  $1,008.00  allowed  by  the  respondent  on  petition- 
ers' claim  of  $2,150.00  for  business  club  expense 
was  reasonable  and  that  the  resi^ondent  was  right 
in  disallowing  the  sum  of  $1,146.00  of  said  claim 
for  $2,154.00. 

13.  The  Tax  Court  eiTed  in  that  it  disregarded 
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the  uiieoiitradioted  evidence  that  the  respondent 
Commissioner  in  the  years  1948,  1949  and  1950, 
after  anditing  the  income  tax  returns,  of  petition- 
ers for  said  years,  approved  and  allowed  as  a  busi- 
ness expense  the  partial  maintenance  of  the  resi- 
dence of  the  petitioners  at  138  North  June  Street 
where  petitioner  Lyndol  L.  Young  conducted  the 
major  part  of  his  law  practice,  the  sum  of  $5,456.73 
in  the  year  1948,  the  sum  of  $4,747.76  in  the  year 
1949  and  the  sum  of  $4,998.70  in  the  year  1950. 

14.  The  Tax  Court  erred  in  that  it  disregarded 
the  uncontradicted  evidence  of  petitioners  that  the 
respondent  Commissioner  in  the  year  1951,  after 
auditing  the  income  tax  returns  of  petitioners  for 
said  year,  approved  and  allowed  as  a  business  ex- 
pense the  lump  sum  of  $12,456.08  for  the  same 
three  claims  involved  in  the  above  cause,  to  wit, 
the  partial  maintenance  of  the  residence  of  the 
petitioners  at  138  North  June  Street;  the  club  ex- 
penses of  petitioner  Lyndol  L.  Young;  the  cash  dis- 
liursements  made  by  the  petitioner  Lyndol  L.  Young 
in  connection  w4th  his  law  practice.  The  amount  ap- 
proved and  allowed  by  the  respondent  Commissioner 
covering  the  above  mentioned  three  claims  of  peti- 
tioners in  the  year  1951,  to  wit,  the  sum  of  $12,- 
456.08,  is  approximately  the  total  amoimt  of  the 
same  claims  made  by  petitioners  in  the  year  1952, 
and  the  ruling  of  the  respondent  Commissioner 
approving  and  allowing  said  identical  claims  which 
are  now  involved  in  the  above  cause  for  the  respec- 
tive years  1948,   1949,  1950  and  1951  are  binding 
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on  the  respondent  Commissioner  for  the  year  1952 
and  subsequent  years  where  the  same  claims  have 
been  asserted  by  the  petitioners  in  approximately 
like  amounts.  Petitioners  i:>aid  additional  income 
tax  assessments  in  the  years  1948,  1949,  1950  and 
1951  in  reliance  on  the  ruling  of  respondent  Com- 
missioner that  said  deductions  which  were  so  al- 
lov\Td  and  approved  l^y  respondent  Commissioner 
in  said  years  1948,  1949,  1950  and  1951  could  be 
claimed  by  petitioners  in  subsequent  years,  includ- 
ing the  year  1952,  and  would  be  allowed  and  ap- 
proved. The  respondent  Commissioner  is  estopped 
from  changing  his  previous  ruling  for  the  years 
1948,  1949,  1950  and  1951,  and  in  applying  in  the 
year  1952  a  different  arbitrary  ruling  highly 
prejudicial  to  petitioners  covering  the  same  deduc- 
tions in  approximately  the  same  amounts  as  in  said 
previous  3^ears,  on  the  sole  specious  ground  that 
respondent  Commissioner  is  not  bound  ])y  the  al- 
leged determination  of  his  agents  for  the  pre\dous 
years.  The  respondent  Commissioner  does  not 
contend  that  said  ruling  for  said  pre^i.ous  years 
was  based  upon  a  mistake  of  law  or  fact,  or  that 
there  was  am^  misrepresentation  by  the  petitioners. 

FRANCIS   J.   McEXTEE   and 
LYNBOL  L.  YOUNO, 
/s/  By    FRANCIS  J.  McENTEE, 
Counsel  for  Petitioners. 

Affidavit  of  Mailing  attached. 

[Endorsed] :   Filed  September  12,  1958.    Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

PETITIONERS'     DESIGNATION     OF     THE 
RECORD  MATERIAL  TO  THE  REVIEW 

The  petitioners  hereby  designate  the  following 
portions  of  the  record  in  the  above  cause,  X3repared, 
certified  to  and  filed  herein  by  the  Clerk  of  the 
Tax  Court  as  follows: 

Petition,  Document  No.  2. 

Answer,  Document  No.  3. 

Offi(dal  Report  of  Proceedings  before  the  Tax 
Court  at  Los  Angeles,  California,  June  5,  1957, 
Document  No.  4. 

Joint  Motion  to  Correct  Record — granted  8/14/ 
57,  Document  No.  5. 

Joint  Exhibit  1-A  and  Petitioners'  Exhibit  -^no. 
2,  admitted  in  evidence,  Document  No.  6. 

Petitioners'  Brief,  Document  No.  7. 

Report  of  F.  Howard  Morris,  dated  August  (3, 
1954,  consisting  of  eight  pages,  Docimient  No.  8. 

Memorandum  Reply  Brief  of  Commissioner  of 
Internal  Revenue,  Docmnent  No.  9. 

Meniorandum  Ox^inion  filed  November  29,  1957, 
Document  No.  10, 

Decision,  Document  No.  11. 

Petition  for  Re\4ew,  Document  No.  12. 

Proof  of  Ser^ace  of  Petition  for  Review,  Docu- 
ment No.  13. 

Designation  of  Contents  of  Record  on  Review 
with  Proof  of  Service  thereon.  Document  No.  14. 
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Order  Enlarging  Time,  Dociunent  No.  15. 
Statement  of  Points. 

Petitioners'  Designation  of  the  Record  Material 
to  the  Review. 

FRANCIS  J.  McENTEE  and 
LYNDOL  L.  YOUNG, 
/V  By    FRANCIS  J.  McENTEE, 
Counsel  for  Petitioners. 

Certificate  of  Mailing  attached. 

[Endorsed] :    Filed  September  12,  1958.  Paul  P. 
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The  Tax  Court  of  the  United  States 

Docket  No.  57876 

LYNDOL    L.    YOUNGl    and    MILDRED    W. 
YOUNG,  Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

EXCERPT  FROM  PETITIONERS'  BRIEF 

***** 

Petitioners'  Request  for  Findings  of  Fact 

1.  Petitioners  Lyndol  L.  Young  and  Mildred  W. 
Young,  husband  and  ^\dfe,  and  hereinafter  referred 
to  as  Petitioner,  Lyndol  L.  Young,  are  residents  of 
Los  Angeles  County,  California. 

2.  Petitioner  was  admitted  to  the  California  Bar 
in  1916,  and  to  the  Bar  of  the  United  States  Su- 
preme Court  in  1921.  Petitioner  served  as  Assistant 
United  States  AttoiTiey  and  Special  Assistant 
United  States  Attorney  in  the  years  1918  and  1919. 
Thereafter  Petitioner  practiced  law  in  Los  Angeles 
until  1928  when  Petitioner  withdrew  from  the  law 
practice.  From  1928  to  1934  Petitioner  was  con- 
nected with  several  large  corporations  as  an  officer 
and  director,  including  Aviation  CoiTDoration,  Amer- 
ican Airways  and  other  affiliated  and  wholly  con- 
trolled corporations.  From  1931  to  1934  Petitioner 
was  located  in  New  York  and  other  eastern  cities  in 
comiection  with  his  coi^poration  positions.  In  1934 
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Petitioner  resigned  his  corporate  offices  and  re- 
turned to  Los  Angeles.  In  1935  Petitioner  resiuned 
the  practice  of  law  in  Los  Angeles.  (Tr.  6,  7,  8.) 

3.  From  1935  to  1955  Petitioner  maintained  an 
office  in  dowTitown  Los  Angeles  but  conducted  the 
sul)stantial  part  of  his  law  practice  from  his  home 
at  138  North  June  Street,  which  Petitioner  sold  in 
Januar)^,  1955.  (Tr.  8,  9.) 

4.  In  1935  Petitioner  was  consulted  by  Mrs.  Tier- 
ney,  a  client  of  many  years,  with  reference  to  legal 
matters.  These  consultations  took  place  at  138  North 
June  Street,  and  were  continuous  until  1938  when 
Mrs,  Tiemey  died.  At  no  time  did  Mrs.  TieiTiey 
consult  Petitioner  in  his  downtown  law  office,  and 
she  was  never  in  said  office  at  any  time.  LTpon  the 
demise  of  Mrs.  Tiemey  Petitioner  became  Executor 
and  Trustee  of  her  estate,  which  was  appraised  at 
approximately  $900,000.00.  Petitioner  also  became 
guardian  of  the  estates  and  persons  of  the  three 
minor  children  of  Mrs.  Tiemey.  The  substantial 
services  of  Petitioner  as  such  Executor,  Trustee, 
guardian  and  attorney  were  rendered  at  138  North 
June  Street.  Petitioner  purchased  a  home  for  said 
minor  children  within  a.  short  distance  from  his 
home  and  said  children  consulted  and  conferred 
with  Petitioner  at  his  home  on  niunerous  occasions 
during  the  time  Petitioner  occupied  said  premises, 
to  wit,  to  1955.  (Tr.  9,  10.) 

5.  Mrs.  Katherine  C.  Iten,  the  mother  of  Mrs. 
Tierney,  was  also  a  client  of  Petitioner's  and  con- 
ferred with  Petitioner  at  138  North  June   Street 
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from  1935  to  1943,  when  Mrs.  Iten  died.  Mrs.  Iten 
never  conferred  with  Petitioner  at  his  downtown 
office.  Upon  the  death  of  Mrs.  Iten  Petitioner  be- 
came Executor  and  Trustee  of  her  Will,  and  the 
substantial  services  of  Petitioner  in  said  estate 
were  performed  by  Petitioner  at  138  North  June 
Street.  (Tr.  10,  11.) 

6.  Petitioner  received  substantial  ]>enefits  from 
Mrs.  Tierney  and  her  estate  during  the  period  1935 
to  1955,  from  services  performed  by  him  amounting 
to  approximately  $232,000.00.  In  1952!  Petitioner 
received  from  said  client  the  smn  of  $12,000.00. 
(Tr.  10,  11.) 

7.  Petitioner  received  substantial  benefits  from 
Mrs.  Iten  and  her  estate  from  1935  to  1955  for 
services  performed  by  him  at  138  North  June  Street 
amoimting  to  approximately  $150,000.00.  In  1952 
Petitioner  received  from  said  client  the  sum  of 
$17,676.00.  (Tr.  10,  11.) 

8.  In  1934  P.  H.  Titus,  vice  president  and  general 
manager  of  the  Liberty  Mutual  Insurance  Com- 
pany, who  resided  in  Boston,  Massachusetts,  con- 
ferred with  Petitioner  at  138  North  Jime  Street 
with  reference  to  the  employment  of  Petitioner  by 
said  Insurance  Company  as  its  attorney  in  Los 
Angeles,  Thereafter  Mr.  Titus  on  trips  to  Los  An- 
geles conferred  with  Petitioner  in  said  home  about 
the  legal  business  Petitioner  was  handling  for  said 
company.  Mr.  Titus  never  conferred  with  Petitioner 
in  his  downtown  office  at  any  time.  Various  other 
officers  and  representatives  of  said  Insurance  Com- 
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IDany  from  Boston  and  San  Francisco  and  Los  An- 
geles conferred  about  the  legal  business  of  said 
Insurance  Company  with  Petitioner  in  said  home 
during  said  pei-iod  of  1935  to  1955.  The  bulk  of  the 
legal  business  handled  by  Petitioner  for  said  Insur- 
ance Company  consisted  of  the  trial  of  cases  pend- 
ing in  the  Federal  and  State  Courts.  The  substantial 
services  rendered  by  Petitioner  in  the  preparation 
of  said  cases  for  trial  were  performed  by  Petitioner 
in  his  home.  The  said  preparation  work  consisted 
principally  of  reviewing  the  files  of  the  claims  de- 
partment in  pending  cases  and  in  preparing  briefs 
on  appeal  in  cases  that  were  appealed  after  trial. 
Petitioner  received  substantial  benefits  from  said 
client  during  said  period  amounting  to  approxi- 
mately $175,000.00.  In  1952  Petitioner  received  from 
said  client  the  sum  of  $5,200.00.  (Tr.  13,  14,  15, 
16,  17.) 

9.  Other  clients  of  Petitioner  who  conferred  with 
him  at  said  home  during  said  period  1935  to  1955 
were  Mr.  and  Mrs.  J.  E.  Thompson  of  Phoenix, 
Arizona,  their  nieces  Mrs.  Gerirude  Lytton- Smith 
and  Mrs.  Ann  Filor  Day.  Substantial  fees  were 
received  from  said  clients.  In  1952  Petitioner  re- 
ceived a  fee  of  $25,000.00  from  Mrs.  Lytfon- Smith 
and  Mrs.  Day.  Mr.  and  Mrs.  Thompson  and  Mrs. 
Lytton-Smith  and  Mrs.  Day  conferred  with  Peti- 
tioner in  said  home  with  reference  to  their  legal 
matters  up  to  the  time  said  home  was  sold  in  Janu- 
ary 1955.  (Tr.  11,  12,  13.) 

10.  R.   W.   Fewel,   a   client   of   Petitioner,   con- 
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ferred  witli  Petitioner  in  said  homei  from  1947  to 
1955  with  reference  to  tlie  legal  matters  of  Mr. 
Fewel.  During  said  period  Petitioner  was  paid  the 
smn  of  $62,000.00  by  Mr.  Fewel.  In  1952  Mr.  Fewel 
conferred  with  Petitioner  on  numerous  occasions  at 
Petitioner's  home  with  reference  tO'  the  estate  of 
Margaret  S.  Bullock.  For  said  sei^^-ices  Petitioner 
was  paid  a  fee  of  $12,000.00  by  Mr.  Fewel,  which 
was  received  subsequent  to  1952  but  is  included  in 
the  total  fee  of  $62,000.00.  (Tr.  17,  18,  19,  20.) 

11,  The  utilization  by  Petitioner  of  said  home  at 
138  North  Jmie  Street  in  connection  with  his  law 
practice  was  an  ordinary  and  necessary  business 
expense  and  Petitioner  was  entitled  to  a  deduction 
on  his  income  tax  return  for  said  expenses  incurred 
during  the  year  1952.  (Tr.  17.) 

12,  That  the  identical  expense  for  the  mainte- 
nance and  operation  of  said  home  at  138  North 
June  Street  was  claimed  by  Petitioner  in  the  years 
1948,  1949,  1950  and  1951.  The  income  tax  returns 
of  Petitioner  for  said  years  were  reviewed  and 
audited  by  the  office  of  the  Respondent  Commis- 
sioner and  Petitioners'  claims  for  such  business  ex- 
pense during  said  years  was  approved  by  the  Com- 
missioner in  the  following  amounts:  For  the  year 
1948,  $5,456.73;  for  the  year  1949,  $4,747.76;  for 
the  year  1950,  $4,998.70.  In  1951  Petitioner  claimed 
a  total  business  deduction  of  $12,456.08  which  in- 
cluded the  expense  for  the  operation  and  mainte- 
nance of  Petitioners'  home,  the  Petitioner's  club 
expense   and   Petitioner's    cash   disbursements    for 
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business  purposes.  This  return  was  reviewed  and 
audited  by  the  Respondent  Commissioner  and  in 
October,  1952,  an  additional  assessment  was  made 
against  Petitioner  on  his  1951  income  in  the  sum  of 
$1,455.78,  which  was  paid  by  Petitioner  on  October 
9,  1952.  (Petitioners'  Exliibit  A.)  That  the  gross 
income  of  Petitioner  for  the  year  1952  was  $62,- 
000.00,  and  Petitioner  claimed  the  smn  of  $5,846.43 
as  a  business  expense  connected  with  the  operation 
and  maintenance  of  his  home.  (Tr.  21,  22,  Ex.  B, 
Petition.) 

13.  In  1948  Petitioner's  gross  income  was  $35,- 
000.00  and,  as  above  indicated.  Petitioner  was  al- 
lowed a  deduction  of  $5,456.73  for  the  identical 
e^xpense  covering  the  operation  and  maintenance  of 
said  home.  Petitioner's  income  for  1949  was  $40,- 
000.00;  for  1950  it  was  $39,000.00  and  for  1951  it 
was  $50,000.00.  (Ex.  B.  Petition,  Tr.  22.) 

14.  That  the  total  cost  to  Petitioner  for  the 
maintenance  and  operation  of  the  premises  at  138 
North  Jime  Street  for  the  year  1952  was  approxi- 
mately $20,000.00.  (Tr.  34.) 

15.  That  the  amoimt  claimed  by  Petitioner,  to  mt, 
$5,846.43  in  his  1952  income  tax  return  for  the  ordi- 
nary and  necessary  expenses  connected  with  the  use 
by  Petitioner  for  business  pui'poses  of  the  premises 
at  138  North  June  Street  was  reasonable  and  was 
incurred  by  Petitioner  in  conducting  his  law  prac- 
tice from  said  premises.  That  the  smn  of  $750.00 
allowed  by  Respondent  to  cover  said  expenses  is 
arbitrary  and  imreasonable  under  the  circimistances 
disclosed  by  the  evidence.  The  evidence  shows  con- 
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clusively  that  Petitioner  in  the  year  1952  and  prior 
thereto  and  thereafter  until  1955  conducted  a  sub- 
stantial part  of  his  law  practice  from  said  premises 
and  received  substantial  benefits  by  way  of  fees  as  a 
result  thereof.  (Tr.  6-22,  inc.) 

16.  The  claim  of  $9,423.62  listed  in  Petitioner's 
1952  income  tax  return  luider  the  title  "Business 
Promotional  Expense,  138  North  Jiuie  Street"  con- 
sists of  the  sum  of  $5,843.62  for  the  business  ex- 
pense connected  with  the  maintenance  and  operation 
of  Petitioners'  home,  and  the  simi  of  $3,650.00  con- 
sisting of  cash  disbursements  represented  by  checks 
payable  to  cash,  the  proceeds  of  which  were  dis- 
bursed hy  Petitioner  in  connection  with  his  law 
practice.  At  the  hearing  before  Mr.  Wulke  of  the 
Appellate  Division,  the  figure  of  $3,650.00  was  re- 
duced by  agreement  between  Petitioner  and  Mr. 
Wulke  to  $3,150.00.  Mr.  Wulke  as  the  agent  of  the 
Respondent  Commissioner  on  December  8,  1955,  in 
conference  with  Petitioner  approved  the  allowance 
of  the  sum  of  $2,000.00  of  this  claim  for  business 
cash  disbursements.  (Ex.  A,  B,  Petition,  Tr.  25,  26, 
38,  Respondent's  Findings  17,  18.) 

17.  That  the  representatives  of  the'  Resp'ondent 
Commissioner  examined  and  verified  all  of  the  Peti- 
tioner's checks  making  up  said  total  of  $3,650.00. 
(Tr.  33,  38.) 

18.  That  the  computation  of  the  Commissioner's 
representative  Mr.  Wulke  allowing  Petitioner 
$2,000.00  on  said  claim  of  $3,150.00  was  based  on 
$10.00  per  day  for  a  period  of  200  working  days  a;s 
being  a  reasonable  cash  disbursement  expense  for 
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Petitioner  to  make  in  connection  with  Ms  law  prac- 
tice. (Petition  Exs.  A,  B.) 

19.  That  the  simi  of  $3,150.00  claimed  by  Peti- 
tioner was  an  ordinary  and  necessary  business  ex- 
pense and  the  amount  thereof  is  reasonable  and  was 
incurred  by  Petitioner  in  connection  with  the  main- 
tenance of  his  law  practice.  (Petition  Exs.  A,  B, 
Tr.  38.) 

20.  Petitioner  claimed  the  siun  of  $2,154.00  for 
club  expense.  Respondent  Commissioner's  represen- 
tative examined  all  of  the  checks  and  the  club  bills 
of  Petitioner  and  verified  this  amount.  There  is  nO' 
dispute  about  the  correctness  of  the  amount.  (Tr. 
25,  26,  33,  38.) 

21.  The  Commissioner's  representative  allowed 
only  the  sirni  of  $1,008.00  of  this  claim  which  cov- 
ered only  the  dues  paid  by  Petitioner  to  his  various 
clubs.  The  sum  of  $1,146.00  is  the  amoimt  of  the 
Petitioner's  expenses  at  his  clubs  in  addition  to  said 
dues.  The  Petitioner  used  his  various  clubs  for  the 
pui^pose  of  consulting  with  his  clients  during  the 
year  of  1952  and  many  years  prior  thereto  and  also 
thereafter.  That  in  1952  Petitioner  conferred  with 
Mrs.  J.  E.  Thompson  at  the  Los  Angeles  Coimtry 
Club;  Mr.  R.  W.  Fewel,  Mr.  Litchfield  of  the  Lib- 
erty Mutual  Insurance  Company,  all  of  whom  paid 
Petitioner  substantial  fees  over  a  period  of  many 
years  including  the  year  1952.  Petitioner  also  con- 
ferred with  clients  at  the  Stock  Exchange  Club  dur- 
ing the  year  1952  who  paid  Petitioner  substantial 
fees.  During  the  year  1956  Petitioner  and  Mr. 
McEntee  conferred  with  one  client  at  the  Los  Ange- 
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les  Country  Cliil)  who  has  paid  them  so  far  the  sum 
of  $84,000.00  for  their  services  as  attorneys.  That 
the  Petitioner's  clubs  consist  of  the  Los  Angeles 
Coiuitry  Club,  The  Beach  Club,  Stock  Exchange 
Club,  University  Club,  and  they  have;  been  used  con- 
tinuously by  Petitioner,  including  the  year  1952,  in 
connection  with  his  law  iDractice,  and  the  expense  of 
his  clubs  is  an  ordinary  and  reasonable  business 
expense  for  Petitioner  to  incur  in  connection  with 
his  law  practice.  (Tr.  13,  15,  17,  18,  19,  20,  21,  28, 
29,  30,  31,  32.) 

22.  Petitioner  claimed  the  siun  of  $3,500.00  as  a 
business  deduction  for  travel  expense  during  the 
year  1952.  (Ex.  1-A,  Tr.  23,  24.) 

23.  Petitioner  spent  the  total  sum  lof  $7,500.00 
for  travel  expenses  during  the  year  1952.  Petition- 
er's checks  and  records  covering  this  expense  were 
examined  and  verified  by  Respondent's  representa- 
tives. (Tr.  24.) 

24.  The  Commissioner's  representatives  allowed 
the  siun  of  $2,158.62  for  travel  expense  and  disal- 
lowed the  sum  of  $1,341.38.  The  simi  disallowed  by 
the  Commissioner's  representative  is  based  upon  his 
addition  to  Petitioner's  net  income  of  $1,341.38, 
which  was  one-half  of  the  cost  of  Petitioner's  total 
travel  expenses  to  Honolulu.  (Ex,  A,  Petition.)  At 
the  hearing  in  this  proceeding  Petitioner  testified 
that  out  of  the  total  sum  of  $3,500.00  he  claimed  the 
sum  of  $1,500.00  to  cover  the  Honolulu  trip.  The 
Respondent  Commissioner  through  his  representa- 
tive Mr.  Moore  allowed  one-half  of  the  total  cost  of 
this  trip  as  business  expense.  (Tr.  26.) 
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At  the  trial  tlie  Court  inquired  of  tlie  Oovemment 
as  follows: 

''Does  the  GroveiTiment  contest  the  amount  of  that 
trip  (Honolulu)  as  $1,500.00  for  a  trip  to  Hawaii 
and  staying  three  weeks. 

"Mr.  Reardon:  No,  your  Honor."  (Tr.  23,  24.) 
In  view  of  the  position  of  the  Government  at  the 
trial  and  the  agent's  determination  the  claim  of 
Petitioner  for  $1,500.00  to  cover  travel  expense  to 
Honolulu  is  approved  and  is  no  longer  an  issue  in 
the  case. 

25.  The  Petitioner  made  a  trip  to  Boston,  Massa- 
chusetts in  1952  and  consulted  with  representatives 
of  the  Liberty  Mutual  Insurance  Company,  a  client 
of  Petitioner,  with  reference  to  the  legal  business  of 
said  Insurance  Company  which  was  handled  by 
Petitioner  in  California.  This  client  over  the  years 
paid  Petitioner  the  sum  of  $175,000.00,  and  in  1952 
paid  Petitioner  $5,200.00.  The  sum  of  $1,000.00 
claimed  by  Petitioner  to  cover  travel  expense'  to 
Boston  was  ordinary,  necessary  and  reasonable. 
(Tr.  24.) 

26.  Petitioner  conferred  with  clients  in  Aiizona 
in  1952;  also  in  La  Jolla  and  San  Diego  and  con- 
ducted further  trips  outside  of  Los  Angeles  in  con- 
nection with  his  law  practice.  Petitioner  claimed  the 
simi  of  $1,000.00  to  cover  the  travel  expense  of  all 
of  said  trips.  Petitioner  received  substantial  fees  as 
a  result  of  said  trips  during  the  year  1952.  The  sum 
of  $3,500.00  to  cover  travel  expense  out  of  the  total 
sum  of  $7,500.00  paid  out  by  Petitioner  during  the 
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year  1952  was  a  fair  amoiuit  to  be  allocated  by  Peti- 
tioner for  business  expense.  Said  smu  of  $3,500.00 
incurred  by  Petitioner  for  travel  expense  in  1952 
was  ordinary,  necessary  and  reasonable  and  was  in- 
curred by  Petitioner  in  connection  with  his  law 
practice.  (Tr.  24.) 

27.  In  December,  1948,  Petitioner  purchased  a 
1949  Cadillac  automobile  at  a  cost  of  $5,200.00  which 
Petitioner  used  in  business  exclusively.  (Tr.  24,  25.) 

28.  Petitioner's  accomitant  through  inadvertance 
omitted  to  claim  a  deduction  for  depreciation  on 
said  automobile  in  the  years  1949,  1950  and  1951. 
Said  accountant  left  Petitioner's  employ  in  1952. 
Petitioner  in  March,  1953,  in  the  course  of  the 
preparation  of  his  income  tax  return  for  1952  dis- 
covered said  omission  by  said  accoim.tant,  and  con- 
sequently claimed  in  his  1952  return  depreciation 
at  the  rate  of  $1,000.00'  per  year  for  each  of  said 
omitted  years,  a  total  of  $3,000.00.  The  Ciommis- 
sioner  allowed  the  depreciation  deduction  for  1952 
in  the  sum  of  $1,000.00  but  disallowed  the  deduction 
for  prior  years  in  the  sum  of  $3,000.00.  Inasmuch 
as  the  sole  reason  for  omitting  the  claim  for  a  de- 
duction for  depreciation  on  said  automobile  for  the 
years  1949,  1950  and  1951  was  the  inadvertance  of 
Petitioner's  accountant  the  Petitioner  was;  entitled 
to  take  a  deduction  for  depreciation  on  said  auto- 
mobile for  said  omitted  years  in  his  1952  return. 
(Tr.  24,  25.) 


***** 


[Endorsed] :  T.C.U.S.  Filed  September  19,  1957. 
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No.  16177 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Lyndol  L.  Young  and  Mildred  W.  Young, 

Petitioners, 
vs. 
Commissioner  of  Internal  Revenue, 

Respondent. 


Petition  to  Review  a  Decision  of  the  Tax  Court  of  the 
United   States. 


PETITIONERS'  BRIEF. 


Statement  Re  Jurisdiction. 

This  Court  has  jurisdiction  to  hear  and  determine  the 
petition  of  Lyndol  L.  Young  and  Mildred  W.  Young  to 
review  the  decision  of  the  Tax  Court  of  the  United  States. 
The  Decision  of  the  Tax  Court  was  entered  April  7,  1958 
[Tr.  p.  79],  following  the  Memorandum  Opinion  of  the 
Tax  Court  entered  December  13,  1957  [Tr.  pp.  74-78]. 

The  Petition  for  Review  was  filed  June  11,  1958  [Tr. 
pp.  80-84]. 

Statement  of  the  Case. 

On  March  9,  1955,  the  Commissioner  of  Internal  Reve- 
nue determined  a  deficiency  in  petitioners'  income  taxes 
for  the  year  ending  December  31,  1952,  of  $7,705.78  [Tr. 
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pp.  9-12].  Petitioners  had  declared  and  paid  the  sum  of 
$7,330.00  for  the  taxable  year  1952  [Tr.  pp.  59-62],  and 
an  additional  sum  of  $739.80  on  February  8,  1955;  total 
tax  paid  for  1952— $8,069.80  [Tr.  p.  59]. 

The  above  mentioned  deficiency  notice  dated  March  9, 
1955,  followed  a  hearing  before  the  Appellate  Division  of 
the  Internal  Revenue  Service  between  petitioner  Lyndol  L. 
Young  and  Messrs.  Wulke  and  Graham,  representatives  of 
the  Commissioner  [Tr.  pp.  12-15]. 

On  May  19,  1955,  following  said  deficiency  notice  the 
petitioners  filed  their  petition  with  the  Tax  Court  of  the 
United  States  for  a  re-determination  of  the  deficiency  set 
forth  by  the  respondent  Commissioner  in  his  notice  of 
deficiency  dated  March  9,  1955  [Tr.  pp.  3-15].  The  re- 
spondent Commissioner  filed  his  Answer  thereto  June  28, 
1955  [Tr.  pp.  16-17]. 

The  hearing  before  the  Tax  Court  took  place  on  June 
5,  1957,  in  Los  Angeles,  California,  and  was  presided  over 
by  the  Honorable  John  E.  Mulroney,  Judge  of  the  Tax 
Court. 

The  proceedings  before  the  Tax  Court  are  set  forth  in 
the  Transcript  of  Record  at  pages  17  to  58,  inclusive.  The 
hearing  commenced  at  11  o'clock  A.M.  and  was  concluded 
at  12 :30  o'clock  P.M.  The  Reporter's  Transcript  of  the 
hearing  was  so  garbled  and  confused  by  the  reporter  that 
it  became  necessary  to  correct  the  record  by  joint  motion 
of  the  petitioners  and  respondent  [Tr.  pp.  53-58].  Not- 
withstanding the  corrections  that  were  made  the  transcript 
of  the  hearing  still  does  not  show  all  of  the  facts  connected 
with  the  contentions  of  the  petitioners  concerning  the  item 
of  business  expenses  which  were  taken  as  deductions  by 
petitioners  in  their  1952  income  tax  return.    Furthermore, 
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the  Judge  of  the  Tax  Court  at  the  hearing  restricted  the 
petitioner,  Lyndol  L.  Young,  who  was  the  only  witness 
who  testified  at  the  hearing,  from  stating  in  detail  the 
many  matters  which  he  attended  to  for  his  clients  in  both 
his  home  and  his  clubs,  in  the  following  language : 

"The  Court :  Do  we  have  to  go  into  all  the  issues, 
here?  All  this  litigation  could  be  endless,  I'm  sure. 
All  I'm  interested  in  is  how  his  home  was  used,  and 
the  Club  was  used,  for  these  things,  without  telling 
us  so  much  of  the  issues  of  these  cases. 

The  Witness:  I  think  it  would  be  better.  I  don't 
want  to  go  into  too  much  detail,  yet  I  want  to  bring 
out  the  facts  that  these  were  essential  matters. 

The  Court:  I  will  give  you  the  utmost  latitude  in 
establishing  your  use  of  your  home  and  your  Club  for 
business."     [Tr.  p.  34.] 

Following  this  admonition  from  the  Court  petitioner 
did  not  go  into  the  detail  of  many  matters  involved  in  the 
issues  concerning  petitioners'  deductions  for  business  ex- 
penses. 

The  opinion  of  Judge  Mulroney  also,  contrary  to  the 
record,  refers  to  the  testimony  of  petitioner  Lyndol  L. 
Young  as  failing  to  show  anything  beyond  the  minimal 
use  of  his  home  for  business  purposes  and  that  the  evi- 
dence concerning  the  use  by  petitioner  of  his  clubs  for 
business  purposes  was  meager  and  unsatisfactory,  and 
that  the  testimony  of  petitioner  regarding  his  travel  ex- 
pense in  the  claimed  amount  of  $3,500.00  was  based  upon 
almost  complete  lack  of  evidence  [Tr.  pp.  74-78]. 

No  Findings  were  made  by  Judge  Mulroney  either  in 
his  Memorandum  Opinion  or  independently  thereof  al- 
though Findings  were  requested  and  submitted  by  peti- 
tioners [Sup.  Tr.  pp.  95-105]. 


The  questions  involved  in  this  Petition  for  Review  are: 

1.  The  respondent  Commissioner,  after  auditing  the 
income  tax  returns  of  petitioners  for  the  years  1948,  1949, 
1950  and  1951,  expressly  approved  the  deductions  made 
by  petitioners  in  said  years  as  a  business  expense  of  a 
portion  of  the  maintenance  and  operating  cost  of  peti- 
tioners' residence,  where  petitioner  Lyndol  L.  Young  con- 
ducted the  major  and  substantial  part  of  his  law  practice. 
The  amount  covering  this  deduction  approved  by  the  re- 
spondent Commissioner  in  the  above  mentioned  years  is 
as  follows:  1948  the  sum  of  $5,45673:  1949  the  sum  of 
$4,747.76;  1950  the  sum  of  $4,998.70  [Tr.  pp.  35-36]. 
In  the  year  1951,  after  an  audit  of  the  income  tax  return 
of  petitioners  for  said  year,  the  respondent  Commissioner 
approved  the  deduction  as  a  business  expense  of  the  lump 
sum  of  $12,456.08,  which  included  a  portion  of  the  mainte- 
nance and  operation  of  the  petitioners'  home,  which  is  the 
same  home  that  is  involved  in  the  1952  return,  and  club 
expenses  and  business  cash  disbursements  [Tr.  p.  36]. 
The  same  items  of  business  expense  for  the  year  1952 
totalled  the  sum  of  $11,147.62,  broken  down  as  follows: 
The  sum  of  $5,843.62  as  a  portion  of  the  maintenance  and 
operation  expense  of  petitioners'  home;  the  sum  of 
$2,154.00  Club  expenses;  the  sum  of  $3,150.00  for  busi- 
ness cash  disbursements;  total  $11,147.62   [Tr.  p.   19]. 

Petitioners'  gross  income,  which  was  received  solely 
from  the  law  practice  of  petitioner  Lyndol  L.  Young,  in 
the  years  involved  from  1948  to  1951  was  as  follows: 
1948,  $35,000.00;  1949,  $40,000.00;  1950,  $39,650.00 
[Tr.  p.  14];  1951,  $50,000.00  [Tr.  p.  36].  Petitioners' 
income  for  the  year  1952,  received  solely  from  the  law 
practice  of  petitioner  Lyndol  L.  Young,  was  $62,000.00. 
It  is,  therefore,  conclusive  from  the  record  in  this  case, 
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as  well  as  the  conduct  of  the  respondent  Commissioner  in 
approving  the  same  deductions  for  business  expense  in 
prior  years  in  approximately  the  same  amounts  as  claimed 
in  the  year  1952  is  a  definite  ruling  by  the  respondent 
Commissioner  that  the  deductions  claimed  by  petitioners 
in  1952  for  their  home  expense,  club  expense  and  business 
cash  disbursements  are  reasonable,  ordinary  and  necessary. 
It  is,  therefore,  obvious  that  the  action  of  the  respondent 
Commissioner  in  refusing  to  approve  said  business  deduc- 
tions in  the  amounts  claimed  for  the  year  1952  is  arbitrary 
and  contrary  to  his  former  ruling.  For  the  same  reason 
the  Memorandum  Opinion  and  Decision  of  the  Tax  Court 
of  the  United  States  is  not  supported  by  the  evidence  or 
the  law.  This  statement  is  further  supported  by  the  fact 
that  no  Findings  of  Fact  were  made  by  the  Tax  Court. 

2.  Club  expenses  claimed  by  petitioner  in  the  year  1952 
amounted  to  the  sum  of  $2,154.00  The  respondent  Com- 
missioner reduced  this  sum  to  $1,008.00,  which  amount  of 
money  represented  only  the  Club  dues  paid  by  petitioner, 
and  disallowed  the  sum  of  $1,146.00  as  business  expense 
incurred  by  petitioner  Lyndol  L.  Young  at  his  clubs  in 
connection  with  his  law  practice  [Tr.  pp.  5,  11,  19,  42, 
69,  70]. 

3.  Cash  disbursement  claimed  by  petitioners  in  1952 
were  originally  claimed  in  the  sum  of  $3,650.00,  but  by 
agreement  between  Mr.  Wulkle  of  the  Appellate  Division 
of  the  Internal  Revenue  Service  and  petitioner  Lyndol  L. 
Young  this  amount  was  reduced  to  $3,150.00,  of  which 
amount  Mr.  Wulke  approved  the  allowance  of  the  sum  of 
$2,000.00  [Tr.  p.  13].  Notwithstanding  the  fact  that 
Mr.  Wulke  as  the  representative  of  the  respondent  Com- 
missioner approved  the  sum  of  $2,000.00  as  reasonable 
for  this  cash  disbursement  business  expense  [Tr.  p.   13], 
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the   statement   of   deficiency   of   the   respondent   Commis- 
sioner disallows  this  claimed  expense  in  its  entirety   [Tr. 

p.  11]. 

4.  Travel  expense  claimed  directly  connected  with  the 
law  practice  of  petitioner  Lyndol  L.  Young  amounted  to 
$3,500.00.  The  uncontradicted  testimony  of  said  peti- 
tioner, as  well  as  the  records  of  said  petitioner  examined 
by  the  representatives  of  the  respondent  Commissioner, 
show  that  the  total  travel  expense  for  said  year  1952  in- 
curred by  petitioners  was  $7,500.00,  and  that  petitioners 
only  claimed  the  sum  of  $3,500.00  to  cover  travel  expense 
connected  with  petitioner's  law  practice.  The  respondent 
Commissioner  reduced  said  claim  for  travel  expense  from 
$3,500.00  to  $2,158.62  [Tr.  pp.  4,  11,  19,  37-38]. 

Specification  of  Errors. 

1.  The  Tax  Court  erred  in  that  it  did  not  make  any 
Findings  of  Fact,  either  in  the  Memorandum  Opinion  of 
the  Tax  Court  or  independently  thereof,  although  proposed 
Findings  of  Fact  in  favor  of  petitioners  were  expressly 
requested  and  submitted  [Sup.  Tr.  pp.  95-105]. 

2.  Any  Findings  of  Fact  claimed  by  respondent  Com- 
missioner as  being  set  forth  in  the  Memorandum  Opinion 
of  the  Tax  Court  are  not  supported  by  the  evidence,  and 
are  clearly  erroneous. 

3.  The  Tax  Court  erred  in  that  it  decided,  contrary  to 
the  uncontradicted  evidence,  that  the  petitioners  did  not 
sustain  their  burden  to  show  that  the  expenditures  made 
by  petitioner  Lyndol  L.  Young  in  the  year  1952  in  the 
sum  of  $5,843.62  as  a  business  expense  in  connection  with 
the  partial  maintenance  of  petitioners'  residence,  where 
petitioner  Lyndol  L.  Young  conducted  the  major  part  of 
his  law  practice,  was  reasonable,  ordinary  and  necessary. 


4.  The  Tax  Court  erred  in  that  it  decided,  contrary  to 
the  uncontradicted  evidence,  that  petitioners  claimed  the 
sum  of  $9,493.62  as  a  business  deduction  for  the  partial 
maintenance  of  petitioners'  residence,  where  petitioner 
Lyndol  L.  Young  conducted  the  major  part  of  his  law 
practice.  The  amount  claimed  by  petitioner  for  this  ex- 
pense was  the  sum  of  $5,843.62. 

5.  The  Court  erred  in  that  it  decided,  contrary  to  the 
uncontradicted  evidence,  that  petitioners  did  not  sustain 
their  burden  to  show  that  the  expenditures  made  by  the 
petitioner  in  the  year  1952  in  the  sum  of  $3,500.00  for 
business  travel  expense  was  reasonable,  ordinary  and  nec- 
essary. 

6.  The  Tax  Court  erred  in  that  it  decided,  contrary 
to  the  uncontradicted  evidence,  that  the  petitioners  did  not 
sustain  their  burden  to  show  that  the  expenditures  made 
by  petitioner  Lyndol  L.  Young  in  1952  in  the  sum  of 
$2,154.00  for  Club  business  expense  was  reasonable,  ordi- 
nary and  necessary. 

7.  The  Tax  Court  erred  in  that  it  entirely  disregarded 
and  made  no  reference  in  its  Memorandum  Opinion  to  the 
claim  of  petitioners  in  the  sum  of  $3,150.00  as  a  business 
expense  for  cash  disbursements  made  by  the  petitioner 
Lyndol  L.  Young  in  the  year  1952  in  connection  with  the 
maintenance  of  his  law  practice,  although  it  appeared  from 
the  record  that  Mr.  Wulke  a  representative  of  the  Appel- 
late Division  of  the  respondent  Commissioner  approved 
the  sum  of  $2,000.00  as  reasonable  for  this  expenditure. 

8.  The  Tax  Court  erred  in  that  it  decided,  contrary  to 
the  uncontradicted  evidence,  that  the  sole  contention  of 
petitioner  Lyndol  L.  Young  to  establish  the  claim  of 
$5,843.62  in  connection  with  the  partial  maintenance  of 
petitioners'  residence,  where  petitioner  Lyndol  L.  Young 
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conducted  the  major  part  of  his  law  practice,  was  that 
petitioner  Lyndol  L.  Young's  gross  income  in  the  year 
1952  was  $61,000.00. 

9.  The  Tax  Court  erred  in  that  it  disregarded  the  un- 
contradicted testimony  of  Lyndol  L.  Young  in  support  of 
the  contentions  and  claims  of  petitioners  covering  the  de- 
ductions made  by  petitioner  Lyndol  L.  Young  for  busi- 
ness expenditures  in  the  year  1952.  The  petitioner  Lyn- 
dol L.  Young  was  the  only  witness  who  testified  before 
the  Tax  Court.  His  testimony  was  uncontradicted  and  he 
was  not  otherwise  impeached,  and  his  testimony  was  not 
inherently  improbable,  and,  therefore,  should  not  have  been 
disregarded  by  the  Tax  Court,  although  petitioner  Lyndol 
L.  Young  is  an  interested  party. 

10.  The  Tax  Court  erred  in  that  it  decided,  contrary 
to  the  uncontradicted  evidence,  that  the  sum  of  $750.00 
allowed  by  the  respondent  Commissioner  on  taxpayers' 
claim  of  $5,843.62  for  the  partial  maintenance  of  peti- 
tioners' residence,  where  petitioner  Lyndol  L.  Young 
conducted  the  major  part  of  his  law  practice,  was  reason- 
able and  that  the  respondent  Commissioner  was  right  in 
disallowing  the  balance  of  said  claim  in  the  sum  of 
$5,093.62. 

11.  The  Tax  Court  erred  in  that  it  decided,  contrary 
to  the  uncontradicted  evidence,  that  the  sum  of  $2,168.42 
allowed  by  respondent  Commissioner  on  petitioners'  claim 
for  $3,500.00  for  travel  expenses  incurred  by  petitioner 
Lyndol  L.  Young  which  were  connected  with  his  law  prac- 
tice in  the  year  1952  was  reasonable,  and  that  the  respon- 
dent Commissioner  was  right  in  disallowing  the  sum  of 
$1,341.38  of  said  claim  of  $3,500.00. 

12.  The  Tax  Court  erred  in  that  it  decided,  contrary 
to  the  uncontradicted  evidence,  that  the  sum  of  $1,008.00 
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allowed  by  the  respondent  Commissioner  on  petitioners' 
claim  for  $2,154.00  for  business  Club  expenses  was  rea- 
sonable, and  that  the  respondent  Commissioner  was  right 
in  disallowing  the  sum  of  $1,146.00  of  said  claim  for 
$2,154.00. 

13.  The  Tax  Court  erred  in  that  it  disregarded  the 
uncontradicted  evidence  that  the  respondent  Commissioner 
in  the  years  1948,  1949  and  1950,  after  auditing  the  in- 
come tax  return  of  petitioners  for  said  years,  approved 
and  allowed  as  a  business  expense  the  partial  maintenance 
of  the  residence  of  the  petitioners  at  138  North  June 
Street,  where  petitioner  Lyndol  L.  Young  conducted  the 
major  part  of  his  law  practice,  the  sum  of  $5,456.73  in 
the  year  1948;  the  sum  of  $4,747.76  in  the  year  1949;  the 
sum  of  $4,998.70  in  the  year  1950. 

14.  The  Tax  Court  erred  in  that  it  disregarded  the 
uncontradicted  evidence  of  petitioners  that  respondent 
Commissioner  in  the  year  1951,  after  auditing  the  income 
tax  return  of  petitioners  for  said  year,  approved  and  al- 
lowed as  a  business  expense  the  lump  sum  of  $12,456.08 
for  the  same  three  claims  involved  in  the  year  1952,  to  wit, 
the  partial  maintenance  of  the  residence  of  the  petitioners 
at  138  North  June  Street,  the  Club  expenses  of  petitioner 
Lyndol  L.  Young,  the  cash  disbursements  made  by  peti- 
tioner Lyndol  L.  Young  in  connection  with  his  law  prac- 
tice. The  amount  approved  and  allowed  by  the  respondent 
Commissioner  covering  the  above  mentioned  three  claims 
for  the  year  1951,  to  wit,  the  sum  of  $12,456.08,  exceeds 
the  amount  claimed  by  petitioners  in  their  1952  return  for 
the  identical  three  business  expense  claims  by  the  sum  of 
$2,308.46,  and  the  ruling  of  the  respondent  Commissioner 
approving  said  identical  claims  which  are  involved  in  the 
1952  return  of  petitioners  for  the  respective  years  1948, 
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1949,  1950  and  1951,  are  binding  on  the  respondent  Com- 
missioner for  the  year  1952  and  subsequent  years  where 
the  same  claims  have  been  asserted  by  the  petitioners  in 
approximate  like  amounts.  Petitioner  paid  additional  in- 
come tax  assessments  in  the  years  1948,  1949,  1950  and 
1951  in  reliance  on  the  ruling  of  respondent  Commissioner 
that  said  deductions  which  were  so  allowed  and  approved 
in  the  years  1948,  1949,  1950  and  1951  could  be  claimed 
by  petitioners  in  subsequent  years,  including  the  year 
1952,  and  would  be  allowed  and  approved.  The  respond- 
ent Commissioner  is  estopped  from  changing  his  previous 
ruling  for  the  years  1948,  1949,  1950  and  1951,  and  in 
applying  in  the  year  1952  a  different  arbitrary  ruling 
highly  prejudicial  to  petitioners  covering  the  same  deduc- 
tions in  approximately  the  same  amounts  as  in  said  pre- 
vious years  on  the  sole  specious  ground  that  the  Commis- 
sioner is  not  bound  by  the  alleged  determination  of  his 
agents  for  the  previous  years.  The  respondent  Commis- 
sioner does  not  contend  that  his  said  ruling  for  said  pre- 
vious years  was  based  upon  a  mistake  of  law  or  fact  or 
that  there  was  any  misrepresentation  by  the  petitioners. 

Argument  of  the  Facts. 

As  hereinabove  mentioned  the  Tax  Court  did  not  make 
any  Findings  of  Fact  either  in  the  Memorandum  Opinion 
of  Judge  Mulroney  or  independently  thereof,  although 
Findings  of  Fact  were  expressly  requested  and  submitted 
by  the  petitioners.  The  Memorandum  Opinion  likewise  is 
not  supported  by  the  evidence  in  the  following  essential 
particulars,  to  wit :  The  Memorandum  Opinion  states  with 
reference  to  the  Club  expense  of  petitioner  Lyndol  L. 
Young,   amounting  to  $2,154.00,   as   follows: 

"In  view  of  the  meager  and  unsatisfactory  evidence 
of  the  use  of  clubs  for  business  purposes  respondent's 
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determination  that  an  amount  of  $1,008.00  should  be 
allowed  for  club  expenses  was  reasonable.  We  hold 
respondent  was  right  in  disallowing  $1,146.00  club 
expenses"  [Tr.  pp.  75,  76]. 

The  undisputed  evidence  is  that  no  portion  of  the  club 
expenses  incurred  by  petitioner  Lyndol  L.  Young  in  1952 
was  allowed,  and  that  the  sum  of  $1,008.00  represented 
only  the  club  dues  paid  by  said  petitioner  [Tr.  pp.  11,  19, 
42,  60,  75].  However,  the  uncontradicted  testimony  of 
petitioner  Lyndol  L.  Young  presents  a  very  different  pic- 
ture and  shows  without  dispute  that  over  a  period  of  many 
years,  and  including  the  year  1952,  the  petitioner  Lyndol 
L.  Young  used  his  clubs  almost  exclusively  for  business 
purposes  [Tr.  pp.  17-58,  inch]. 

Under  the  title  of  "Business  Promotional  Expenses"  the 
Memorandum  Opinion  of  the  Tax  Court  states  as  follows : 

"In  our  opinion,  petitioner  failed  to  show  anything 
beyond  a  minimal  use  of  his  home  for  business  pur- 
poses and  in  view  of  the  nature  of  the  evidence  pre- 
sented we  believe  that  the  respondent's  allowance  of 
$750.00  for  this  item  was  reasonable.  We  hold  he 
was  right  in  disallowing  the  balance  of  the  claimed 
deduction"   [Tr.  p.  77]. 

The  testimony  of  the  petitioner  Lyndol  L.  Young  com- 
pletely refutes  the  foregoing  statement.  To  summarize 
his  uncontradicted  testimony,  it  appears  from  the  Tran- 
script of  Record,  pages  20-58  thereof,  inclusive,  that  said 
petitioners  purchased  their  home  in  1927  at  a  cost  of 
$70,000.00  and  that  when  the  respondent  Commissioner 
arbitrarily  refused  to  follow  his  previous  ruling,  and  dis- 
allowed the  reasonable  portion  of  the  maintenance  of  said 
home  as  a  business  expense,  the  petitioners  sold  said  home 
for  $40,000.00  and  suffered  a  loss  of  $30,000.00.     Said 
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petitioner  further  testified  that  upon  resuming  his  law 
practice  in  1936  said  home  was  used  continuously  by  him 
as  an  office  directly  connected  with  his  law  practice.  He 
further  spelled  out  the  names  of  his  clients  who  consulted 
him  in  said  home  over  the  period  from  1936  to  and  in- 
cluding January  1955  when  said  home  was  sold.  The  cli- 
ents named  by  said  petitioner  were  Mrs.  Katherine  C. 
Iten  and  her  daughter  Mrs.  Tierney,  and  with  reference 
to  these  two  particular  clients  the  witness  testified  that 
they  never  at  any  time  consulted  said  petitioner  in  his 
downtown  office,  and  that  he  was  continuously  consulted 
by  them  during  their  lifetime  in  said  home.  Mrs.  Tierney 
died  in  1938  and  Mrs.  Iten  died  in  1943.  Said  petitioner 
was  the  co-executor  and  co-trustee  of  the  Tierney  Estate 
and  Executor  and  Trustee  of  the  Iten  Estate.  Said  peti- 
tioner further  testified  that  after  Mrs.  Tierney  died  he  was 
appointed  Testamentary  Guardian  of  her  children  as  to 
both  their  persons  and  estates,  and  that  said  children  con- 
stantly came  to  the  home  of  said  petitioner  and  that  the 
substantial  and  major  legal  and  fiduciary  services  per- 
formed by  said  petitioner  in  connection  with  said  estates 
were  transacted  in  said  home,  and  that  from  1936  to  the 
date  of  the  hearing  before  the  Tax  Court,  to  wit,  June  5, 
1957,  the  petitioner  had  received  from  Mrs.  Tierney  and 
her  estate  the  sum  of  $232,000.00  as  fees  and  that  he  re- 
ceived during  the  same  time  from  Mrs.  Iten  and  her  estate 
the  sum  of  $150,000.00,  and  that  in  the  year  1952  he  re- 
ceived from  the  Iten  Estate  for  his  services  a  fee  of  $17,- 
676.00,  and  from  the  Tierney  Estate  as  fees  in  the  year 
1952  the  sum  of  $12,000.00  [Tr.  pp.  20-25]. 

Said  petitioner  further  testified  that  in  the  year  1952 
the  Filor  sisters,  who  resided  in  Arizona  and  who  were 
clients  of  said  petitioner  and  who  consulted  him  in  his 
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said  home,  paid  said  petitioner  the  sum  of  $25,000.00  [Tr. 
pp.  25-27].  (See,  Ann  Filor  Day,  et  al.  v.  United  States, 
C.  C.  H.  U.  S.  Tax  Cases,  57-1,  Pars.  9269-9273.)  Said 
petitioner  further  testified  that  the  major  and  substantial 
legal  services  performed  by  him  for  his  client  Liberty 
Mutual  Insurance  Company  for  the  period  1936  to  and 
including  the  year  1954  were  in  said  home.  That  he  was 
consulted  in  said  home  by  Mr,  P.  E.  Titus,  vice  president 
and  general  manager  of  the  Claims  Department  of  Lib- 
erty Mutual  Insurance  Company;  by  Mr.  P.  H.  Wilson, 
vice  president  of  said  company  in  San  Francisco;  Mr. 
Walker,  regional  Claims  Manager;  and  Mr.  Litchfield, 
who  succeeded  Mr.  Walker  as  said  regional  Claims  Man- 
ager in  San  Francisco,  and  that  during  said  period  he 
was  paid  the  sum  of  $175,000.00  by  Liberty  Mutual  In- 
surance Company  for  his  legal  services,  which  were  sub- 
stantially performed  in  said  home.  That  in  the  year  1952 
Liberty  Mutual  Insurance  Company  paid  said  petitioner 
the  sum  of  $5,200.00  [Tr.  pp.  28-32]. 

Said  petitioner  also  referred  to  Mr.  Richard  W.  Fewel 
as  a  client  who  consulted  with  petitioner  in  said  home  dur- 
ing the  period  from  1946  to  1952,  and  that  he  was  paid 
by  Mr.  Fewel  for  said  services  a  total  sum  of  $62,000.00, 
which  included  the  sum  of  $25,000.00  for  services  ren- 
dered to  Mr.  Fewel  as  Guardian  for  Linley  Wood.  Said 
petitioner  further  testified  that  he  was  consulted  by  Mr. 
Fewel  not  only  in  his  home  but  also  at  his  clubs  [Tr.  pp. 
32-34]. 

The  petitioners  take  the  position  that  not  only  did  peti- 
tioner Lyndol  L.  Young  use  his  said  home  and  clubs  for 
business  purposes  in  the  year  1952,  but  that  said  home  and 
clubs  were  used  over  a  considerable  period  of  time,  in- 
cluding the  year  1952,  and  that  the  same  had  to  be  avail- 
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able  in  order  to  be  used  b}^  petitioner  Lyndol  L.  Young 
in  connection  with  his  law  practice  and  represented  sub- 
stantial investments  by  petitioners.  It  is  therefore,  obvi- 
ous that  the  year  1952  is  not  the  sole  criterion  upon  which 
to  base  the  business  use  of  said  home  and  said  clubs,  and, 
further,  that  the  legal  services  rendered  by  petitioner  in 
said  home  and  said  clubs  to  his  clients  in  one  particular 
year  in  all  probability  would  not  be  paid  for  until  subse- 
quent years.  Therefore,  it  is  proper  to  consider  the  period 
of  time  involved  when  said  petitioner  used  said  home  for 
business  purposes,  to  wit,  from  the  year  1936  to  1955, 
during  which  period  the  record  shows  petitioner  received 
for  his  said  legal  services  rendered  in  said  home  and  said 
clubs  a  substantial  sum  of  money  from  his  clients. 

Insofar  as  the  Los  Angeles  Country  Club  is  concerned, 
said  petitioner  testified  that  in  the  year  1956  the  use  of 
said  club  was  solely  responsible  for  the  attorney-client  rela- 
tionship between  petitioner  Lyndol  L.  Young  and  his  asso- 
ciate Francis  J.  McEntee  and  the  Price  Estate.  Further- 
more, that  numerous  meetings  and  conferences  were  held 
at  said  club  with  Mrs.  Price  and  her  son,  John  K.  Price, 
and  Mr.  Ferguson  of  the  Security-First  National  Bank, 
co-executor   [Tr.  pp.  34,  35]. 

Petitioner  Lyndol  L.  Young's  uncontradicted  testimony 
completely  demonstrates  that  the  use  of  said  petitioner's 
home  and  his  clubs  for  business  purposes  connected  with 
his  law  practice  justifies  the  modest  amounts  claimed  as 
business  expenses  in  connection  therewith  in  their  1952 
returns.  The  total  expense  of  maintaining  said  home  for 
the  year  1952  was  approximately  $20,000.00  [Tr.  p.  48]. 
The  amount  claimed  by  petitioner  for  the  portion  of  said 
sum  of  $20,000.00  for  the  business  use  of  said  home  was 
only  $5,843.62,  which  amount   follows  a   formula  estab- 
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lished  by  the  respondent  Commissioner  in  his  ruling  cov- 
ering the  years  1948,  1949,  1950  and  1951.  The  total 
business  club  expense  claimed  by  petitioner  Lyndol  L. 
Young  in  1952  for  all  of  his  clubs,  to  wit,  The  Los  An- 
geles Country  Club,  The  Beach  Club  and  the  Los  Angeles 
Stock  Exchange  Club  was  only  $2,134.00.  Certainly  this 
sum  of  money  is  a  modest  business  expense  for  the  evi- 
dence conclusively  showed  that  petitioner  Lyndol  L.  Young 
received  substantial  fees  from  his  clients  which  more  than 
justifies  the  amount  of  club  expense  claimed  in  1952. 

Under   the   title    "Travel    Expense"    the    Memorandum 
Opinion  of  the  Tax  Court  states  as  follows: 

"Petitioner  claimed  a  deduction  for  travel  expenses 
in  the  sum  of  $3,500.  Respondent  allowed  $2,158.62. 
The  vague  and  inconclusive  evidence  petitioner  intro- 
duced would  hardly  support  the  allowance  granted. 
It  consists  merely  of  statements  by  the  petitioner  that 
he  spent  the  sums  claimed  on  business  trips.  He  men- 
tioned a  few  trips  such  as  a  trip  he  said  he  made  to 
Boston  to  confer  with  a  client.  His  wife  accom- 
panied him  and  they  visited  their  daughter  in  New- 
port, Rhode  Island.  He  and  his  wife  also  journeyed 
to  Hawaii  where  they  stayed  in  a  $60  a  day  hotel 
room  for  three  weeks.  He  testified  'part  of  the  trip 
was  to  conduct  an  inquiry  with  reference  to  the  wife 
of  a  client  of  mine  who  was  then  in  Honolulu  at  the 
Royal  Hawaiian  Hotel,  which  inquiry  was  conducted.' 
He  claimed  $1,500  of  the  expenses  of  this  trip  as 
business  travel  expense.  Respondent  conceded  that 
such  a  three  week  trip  to  Hawaii  would  cost  $1,500, 
but  the  proof  that  it  was  a  business  trip  is  insufficient. 
The  rest  of  the  evidence  on  this  item  is  nothing  more 
than  a  general  statement  of  petitioner  that  the  bal- 
ance of  the  travel  expense  is  connected  with  'local 
matters,  going  to  Arizona  in   1952  *   *   '*'  La  Jolla, 
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San  Diego,  and  trips  in  connection  with  these  insur- 
ance company  cases  where  bad  accidents  occurred, 
downi  at  Palm  Springs.' 

The  almost  complete  lack  of  evidence  to  support  the 
claimed  travel  expenses  means  respondent's  deter- 
mination disallowing  a  deduction  of  $1,341.38  for 
travel  expenses  is  sustained." 

The  foregoing  statement  is  completely  contradicted  by 
the  testimony  of  the  petitioner,  which  would  have  been  in 
more  detail  concerning  all  of  the  trips  involved  in  the 
claim  of  $3,500.00  for  travel  expenses  but  for  the  admoni- 
tion by  the  Judge  of  the  Tax  Court  that  the  Court  was 
not  interested  in  the  details  involving  the  issues  in  the 
cases  where  petitioner  represented  his  clients.  Following 
this  admonition  petitioner  limited  the  details  concerning 
said  services,  as  well  as  his  testimony  concerning  the  vari- 
ous services  rendered  by  him  on  the  trips  covered  in  the 
claim  for  $3,500.00  for  travel  expenses. 

With  reference  to  the  sum  of  $1,500.00  claimed  by  peti- 
tioner as  travel  expense  for  a  business  trip  to  Honolulu, 
the  report  of  the  representative  of  the  respondent  Com- 
missioner, to  wit,  Mr.  Morris,  shows  that  the  total  cost 
of  said  trip  was  $2,682.76,  of  which  amount  one-half 
thereof,  $1,341.38,  was  allowed  by  said  representative  of 
the  respondent  Commissioner  and  approved  by  the  re- 
spondent Commissioner  in  his  letter  dated  August  24, 
1954  [Tr.  pp.  65-73]. 

Petitioner  claimed  the  sum  of  $1,500.00  to  cover  the 
business  expense  connected  with  the  Honolulu  trip.  At  the 
hearing  Judge  Mulroney  inquired  as  follows: 

"The  Court:     How  much  was  claimed  for  this  one 
trip? 

The  Witness:     $1,500.00. 
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The  Court:     And  you  stayed  how  long? 

The  Witness :     Three  weeks,  21  days. 

The  Court:  Does  the  Government  contest  the 
amount  of  that  trip  as  $1,500.00  for  a  trip  to  Hawaii 
and  staying  three   [23]   weeks. 

Mr.  Reardon:     No,  your  Honor." 

We,  therefore,  have  the  approval  of  the  respondent  Com- 
missioner, based  upon  the  report  of  his  representative  Mr. 
Morris,  of  the  sum  of  $1,348.38  for  said  Honolulu  trip, 
and  the  statement  by  the  Government  attorney  to  the  Court 
that  the  Government  did  not  contest  the  sum  of  $1,500.00 
to  cover  the  Honolulu  trip.  It  is,  therefore,  quite  incon- 
sistent for  the  Memorandum  Opinion  to  state  that  the  re- 
spondent Commissioner  conceded  that  such  a  three-week 
trip  to  Hawaii  would  cost  $1,500.00  but  the  proof  that  it 
was  a  business  trip  is  insufficient.  The  record  completely 
refutes  this  dicta  in  the  Memorandum  Opinion.  Petitioner 
Lyndol  L.  Young  further  testified  that  the  sum  of 
$1,000.00  was  allocated  as  a  business  expense  for  a  trip 
to  Boston,  Massachusetts,  where  he  conferred  with  the 
executives  of  his  client  The  Liberty  Mutual  Insurance 
Company.  It  further  appeared  from  said  petitioner's  tes- 
timony that  this  particular  client  had  paid  said  petitioner 
the  sum  of  $175,000.00  as  legal  fees  [Tr.  p.  38].  Peti- 
tioner further  testified  that  the  sum  of  $1,000.00  was  allo- 
cated as  a  business  expense  for  trips  made  to  the  State  of 
Arizona,  La  Jolla,  San  Diego  and  Palm  Springs  for  the 
purpose  of  representing  his  clients.  The  trips  to  Arizona 
were  connected  with  the  estate  of  J.  E.  Thompson,  and 
with  the  legal  affairs  of  his  widow,  and  also  to  confer 
with  the  Filor  sisters,  chents  of  said  petitioner,  who  paid 
him  a  fee  of  $25,000.00  in  1952,  as  hereinabove  specifi- 
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cally  referred  to.  (See  Ann  Filor  Day,  et  al.  v.  United 
States,  supra.)  The  other  trips,  to  La  Jolla  and  San 
Diego,  were  likewise  to  confer  with  Mrs.  Thompson  dur- 
ing the  summer  months  of  1952  when  Mrs.  Thompson  was 
Hving  in  La  Jolla,  and  on  behalf  of  the  Liberty  Mutual 
Insurance  Company.  These  trips  include  railroad  and  air- 
line transportation  fares,  hotel  accommodations  and  ex- 
pense money  en  route  to  the  various  states  and  cities  where 
said  petitioner  travelled.  It  further  appeared  from  the 
testimony  of  said  petitioner  that  his  total  travel  expense 
for  the  year  1952  was  $7,500.00,  and  that  only  the  sum 
of  $3,500.00  was  allocated  as  a  business  expense  directly 
connected  with  said  petitioner's  law  practice.  There  is  no 
question  involved  concerning  the  correctness  of  this  dis- 
bursement as  it  conclusively  appears  from  the  record  that 
petitioner's  vouchers  and  checks  were  examined  and  veri- 
fied by  Mr.  Morris,  the  representative  of  the  respondent 
Commissioner   [Tr.  pp.  51,  65-73]. 

Argument  of  the  Law. 

The  Memorandum  Opinion  states: 

"The  respondent  allowed  a  portion  of  each  item  and 
the  record  here,  consisting  only  of  petitioner's  testi- 
mony, is  designed  to  establish  that  additional  allow- 
ances should  have  been  made.  Since  the  question  is 
purely  one  of  fact  upon  which  the  petitioner  had  the 
burden  of  proof,  we  can  discuss  the  evidence  with  re- 
spect to  each  item  separately"  [Tr.  p.  75;  emphasis 
added]. 

The  foregoing  quotation  clearly  indicates  that  the  de- 
duction claimed  by  petitioners  for  business  expense  was 
authorized  by  the  statute.  So  far  as  the  reasonableness 
of  the  respective  amounts  claimed  is  concerned  the  uncon- 
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tradicted  testimony  of  petitioner  Lyndol  L.  Young,  and 
the  previous  rulings  of  the  respondent  Commissioner  in 
the  years  1948,  1949,  1950  and  1951  when  considered  with 
the  arbitrary  action  of  the  respondent  Commissioner  in 
drastically  changing  his  formula  established  by  him  in  said 
prior  years  without  notice  to  petitioners,  and  with  great 
prejudice  to  them,  clearly  indicates  that  a  mistake  has  been 
made  in  this  case  by  the  decision  of  the  Tax  Court.  Peti- 
tioners repeat  that  no  Findings  of  Fact  were  made  by  the 
Tax  Court.  Even  though  the  Memorandum  Opinion  had 
set  forth  Findings  of  Fact  in  line  with  the  tenor  of  said 
Memorandum  Opinion,  still  such  Findings  would  not  be 
supported  by  the  undisputed  evidence.  In  the  case  of  Mc- 
Gah  V.  Commissioner  of  Internal  Revenue,  210  F.  2d  769, 
at  page  771,  this  Court  states  the  rule  as  follows: 

"[4]  Petitioner  urges  that  there  is  no  substantial 
evidence  to  support  such  a  finding.  While  giving 
careful  consideration  to  the  finding  of  the  Tax  Court, 
we  draw  our  own  inferences  from  undisputed  facts. 
Gillette's  Estate  v.  Commissioner  of  Internal  Revenue, 
9  Cir.,  1950,  182  F.  2d  1010;  Pacific  Portland  Cement 
Co.  V.  Food  Machinery  &  Chemical  Corp.,  9  Cir., 
1949,  178  F.  2d  541.  A  consideration  of  the  entire 
evidence  leaves  us  with  the  firm  conviction  that  a 
mistake  has  been  made  in  this  case." 

In  the  case  of  Wener  v.  Commissioner  of  Internal  Reve- 
nue, 242  F.  2d  938  at  pages  944  and  945,  this  Court  states : 

"[6-8]     A.     The  Scope  of  Review. 

"Under  the  law,  the  scope  of  our  review,  in  cases 
of  this  character,  is  the  same  as  on  appeal 

'from  decisions  of  district  courts  in  civil  actions 
tried  without  a  jury.' 

"The  findings  of  the  Tax  Court  will  not  be  dis- 
turbed unless  clear   error  appears.     But   concededly 
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when  the  facts  are  not  in  dispute  and  wrong  legal 
conclusions  are  attached  to  them,  we  are  not  bound 
to  respect  them  but  may  draw  different  and  correct 
ones  of  our  own. 

"[9]  In  the  case  before  us,  the  findings  are  based 
chiefly  upon  stipulated  facts  and  documentary  evi- 
dence. The  only  witness  who  testified  before  the  Tax 
Court  was  one  of  the  taxpayers,  Harold  Wener.  His 
testimony  related  to  the  circumstances  under  which  the 
threatened  failure  of  his  business  venture  in  Cali- 
fornia compelled  him  to  conduct  the  negotiations 
which  resulted  in  the  agreement  to  accept  $35,000  in 
cash  for  the  three  installments  not  yet  due.  His  tes- 
timony was  not  contradicted.  He  has  not  been  other- 
wise impeached  and  his  testimony  not  being  inherently 
improbable^  cannot  be  disregarded,  although  he  is  an 
interested  party''  (citing  cases  in  footnote  22;  empha- 
sis added). 

The  Memorandum  Opinion,  as  above  indicated  by  the 
added  emphasis,  seems  to  belittle  the  petitioner's  testi- 
mony as  insufficient  to  sustain  the  burden  of  proof  placed 
on  petitioners.  The  respondent  Commissioner  offered  no 
evidence  of  any  kind.  It  appears  from  all  of  the  records 
of  the  respondent  Commissioner,  as  well  as  the  testimony 
of  the  petitioner  Lyndol  L.  Young  that  all  of  the  claims 
concerning  the  amounts  expended  by  petitioners  as  busi- 
ness expense  were  verified  by  the  representatives  of  the 
respondent  Commissioner  in  checking  the  records  of  said 
petitioners.  Under  these  circumstances  the  applicable  rule 
is  well  stated  in  the  following  cases,  to  wit: 

In  the  case  of  Blackmer  v.  Commissioner  of  Internal 
Revenue,  70  F.  2d  257,  the  Court  states: 

"The  expenses  were  therefore  ordinary  and  neces- 
sary expenses.     Although  the  sums  were  substantial, 
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the  Board  should  not  have  refused  the  deduction.  It 
is  said  that  the  amount  was  not  estabhshed  with  abso- 
lute certainty.  But  the  deduction  should  have  been 
allowed,  since  it  appears  in  the  record  that  the  amount 
claimed  was  reasonable  under  all  the  circumstances. 
Not  only  was  all  of  it  expended  for  business  purposes, 
but,  as  the  taxpayer  testified,  even  a  larger  sum  was. 
Cohan  v.  Comm'r.,  39  F.  (2d)  540  (C.  C.  A.  2). 
When  the  evidence  before  the  Board  as  the  trier  of 
the  facts,  ought  to  be  convincing,  it  may  not  say  that 
it  is  not.  Sioux  City  Stockyard  Co.  v.  Comm'r.,  59 
F.  (2d)  944  (C.  C.  A.  8) ;  Conrad  &  Co.  v.  Comm'r., 
50  F.  (2d)  576  (C.  C.  A.  1);  Chicago  Ry.  Equip- 
ment Co.  V.  Blair,  20  F.  (2d)  10  (C.  C.  A.  7).  And 
the  Board  may  not  arbitrarily  discredit  the  testimony 
of  an  unimpeached  taxpayer  so  far  as  he  testifies  to 
facts.  A  disregard  of  such  testimony  is  sufficient  for 
our  holding  that  the  taxpayer  has  sustained  the  bur- 
den of  establishing  his  right  to  a  reduction  and  error 
has  been  committed  in  a  contrary  ruling.  Boggs  & 
Buhl  V.  Comm'r.,  34  F.  (2d)  859  (C.  C.  A.  3). 

"The  amounts  here  sought  to  be  deducted  as  ordi- 
nary and  necessary  expenses  should  have  been  allowed 
in  the  calculation  of  the  petitioner's  tax." 

The  Memorandum  Opinion  of  the  Tax  Court  under  the 
title  "Business  Promotional  Expenses"  states  as  follows: 

"Petitioner's  main  argument  to  establish  this  item 
is  (1)  his  claim  is  reasonable  in  view  of  his  gross  in- 
come ($61,000.00),  and  (2)  that  similar  amounts  had 
been  allowed  in  previous  years.  There  is  nothing  to 
his  first  argument  as  his  burden  was  to  show  actual 
expenditures  for  a  business  purpose.  His  burden  is 
not  satisfied  merely  by  testifying  a  substantial  portion 
of  his  law  business  was  carried  on  in  his  home  and 
then  allocating  a  certain  sum  from  gross  income  as 
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home  business  expense.  As  to  the  second  argument, 
the  law  is  clear  that  respondent  is  not  bound  by  deter- 
minations of  his  agents  for  earlier  years.  South 
Chester  Tube  Company,  14  T.  C.  1229.  See  also 
H.  L.  McBride,  23  T.  C.  901"  [Tr.  pp.  76,  11\. 

So  far  as  the  above  quoted  statement  in  said  Memoran- 
dum Opinion  is  concerned  to  the  effect  that  petitioner  Lyn- 
dol  L.  Young  merely  testified  that  a  substantial  portion  of 
his  law  business  was  carried  on  in  his  home,  and  then  allo- 
cating a  certain  sum  from  gross  income  as  a  business  ex- 
pense, does  not  satisfy  petitioner's  burden  is  not  supported 
by  the  record.  The  testimony  of  said  petitioner,  as  here- 
inabove set  forth,  specifically  names  the  clients  and  the 
character  of  their  legal  business  where  the  services  were 
rendered  from  his  home,  and  if  there  is  any  criticism 
concerning  the  extent  and  detail  of  petitioner's  testimony 
in  this  respect,  it  is  not  the  fault  of  the  petitioner  because 
said  petitioner  was  restricted  by  the  trial  Judge  from  going 
into  the  detail  involved  in  the  matters  concerning  his  cli- 
ents which  were  performed  in  his  home.  As  to  the  state- 
ment in  said  Memorandum  Opinion  that  the  petitioner  con- 
tends that  his  claim  is  reasonable  solely  in  view  of  his  gross 
income  of  $61,000.00,  this  is  contrary  to  the  petitioner's 
testimony.  On  this  subject  matter  the  petitioner  testified 
as  follows: 

"Q.  Is  it  true  that  your  sole  reason,  on  the  basis 
for  taking  these  deductions,  is  that  you  regarded  in 
view  of  your  gross  income  these  amounts  were  rea- 
sonable? A.  Well,  I  felt  that  they  were  reasonable 
to  the  extent  of  the  cost  of  the  maintenance  of  the 
premises,  and  there  was  a  reasonable  allocation  to  the 
over-all  cost,  yes,  and  I  also  thought  in  relation  to  the 
income  received  in  the  year  1952,  it  was  a  reasonable 
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allocation  of  expense.  The  total  expense  of  maintain- 
ing my  home  in  1952  was  approximately  $20,000.00" 
[Tr.  pp.  47,  48]. 

"Q.  And  your  entire  basis  of  claim  of  these  de- 
ductions was  your  estimate  of  these  amounts  as  being 
reasonable  and  in  relation  to  your  gross  income?  A. 
Yes,  and  in  addition  to  that,  to  the  matters,  from  my 
records,  which  are  reviewed,  covering  the  service,  my 
legal  service,  and  in  cases  I  handled  in  1952,  the 
amount  of  work  that  appeared  from  those  records  I 
did  in  my  home,  and  at  the  Country  Club  as  well,  and 
the  Stock  Exchange  Club"   [Tr.  pp.  49,  50]. 

So  far  as  the  statement  above  quoted  from  the  Mem- 
orandum Opinion  is  concerned  to  the  effect  that  the  law 
is  clear  that  respondent  Commissioner  is  not  bound  by  the 
determinations  of  his  agents  of  earlier  years  and  then 
citing  the  two  Tax  Court  cases  referred  to,  this  alleged 
legal  proposition  certainly  is  not  supported  by  the  law.  The 
two  cited  Tax  Court  cases  both  in  law  and  fact  are  clearly 
distinguishable  from  the  evidence  which  was  before  the 
Tax  Court  in  the  petitioners'  case.  The  respondent  Com- 
missioner is  estopped  from  arbitrarily  changing  a  ruling 
made  by  him  in  previous  years  unless  said  ruling  was  made 
upon  a  mistake  of  law  or  fact  or  misrepresentation  or 
fraud  on  the  part  of  the  taxpayers.  We  cited  to  the  Tax 
Court  the  controlling  case  on  this  subject  matter,  to  wit, 
H.  S.  D.  Company  v.  Kavanagh,  191  F.  2d  831,  843-846, 
inclusive.  No  consideration  whatever  was  given  by  the  Tax 
Court  to  this  authority  which  clearly  supports  the  position 
of  the  petitioners.  Under  the  recent  decision  of  the  Su- 
preme Court  of  the  United  States  in  the  case  of  Automo- 
bile  Club  of  Michigan  v.  Commissioner,  1  L.  Ed.  749,  the 
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question  of  the  authority  or  right  of  the  Commissioner  to 
change  his  previous  ruhngs  is  hmited  to  a  case  where  the 
Commissioner  in  said  previous  ruhngs  made  a  mistake  of 
law;  the  Supreme  Court  in  this  respect  having  made  the 
following  declaration: 

"The  doctrine  of  equitable  estoppel  is  not  a  bar  to 
the  correction  by  the  Commissioner  of  a  mistake  of 
law." 

"Petitioner's  reliance  on  H.  S.  D.  Company  v.  Kav- 
mmgh  (C.  A.  6th  Mich.),  191  F.  2d  831;  and  Wood- 
worth  V.  Kales  (C.  A.  6th  Mich.),  26  F.  2d  178,  is 
misplaced  because  those  cases  do  not  involve  correc- 
tion of  an  erroneous  ruling  of  law." 

There  is  no  claim  made  by  the  respondent  Commissioner 
in  petitioner's  case  that  the  rulings  of  the  Commissioner 
prior  to  1952  which  approved  the  business  expense  deduc- 
tions made  by  petitioners  were  based  on  any  mistake  of 
law  or  fact  or  the  result  of  any  misrepresentation  or  fraud 
on  the  part  of  petitioners.  The  respondent  Commissioner 
is,  therefore,  estopped  from  arbitrarily  reversing  his  pre- 
vious ruling  to  the  great  prejudice  and  detriment  of  peti- 
tioners. 

Findings  of  Fact  by  the  Tax  Court  in  all  cases  decided 
by  said  Court  are  mandatory  as  a  matter  of  law: 

Int.  Rev.  Code,  1954,  Sec.  7459  (Rule  52-A,  F.  R. 

C  P.); 
Winnett  v.  Helvering,  68  F.  2d  614,  615 ; 
Beldridge  Oil  Company  v.  Helvering,  69  F.  2d  432, 

433; 
Diller  v.  Commissioner  of  Internal  Revenue,  91  F. 
2d  194,  195; 
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Kelleher  v.  Commissioner  of  Internal  Revenue,  94 

F.  2d  294,  296; 
Bell  V.  Commissioner  of  Internal  Revenue,  139  F. 

2d  147,  149; 
Irish  V.  United  States,  225  F.  2d  3,  8 ; 
MacCrowe's  Estate  v.    Commissioner  of  Internal 

Revenue,  240  F.  2d  841,  842. 

Where  the  evidence  is  undisputed,  as  the  record  in  this 
case  discloses,  this  Court  has  the  right  to  make  its  own 
evahiation  of  the  conclusions  to  be  determined  from  the 
facts  established  by  the  evidence.  Although  there  are  no 
Findings  of  Fact  by  the  Tax  Court  in  this  case,  it  con- 
clusively appears  that  in  view  of  the  undisputed  evidence 
the  Tax  Court  could  not  make  valid  Findings  of  Fact  in 
favor  of  the  respondent  Commissioner.  Under  these  cir- 
cumstances petitioners  respectfully  submit  that  this  Court 
should  rule  as  a  matter  of  law  that  the  decision  of  the  Tax 
Court  is  erroneous,  and  reverse  said  decision  with  direc- 
tions to  the  Tax  Court  to  enter  Judgment  in  favor  of  the 
petitioners  and  allowing  the  business  expense  claims  ot 
said  petitioners  as  follows,  to  wit,  home  expense  $5,843.62; 
club  business  expenses  $2,154.00;  business  cash  disburse- 
ments $3,150.00;  business  travel  expense  $3,500.00.  The 
evidence  supporting  these  claims  in  the  amounts  stated  is 
undisputed  and  uncontradicted. 

In  the  case  of  Helveriug  v.  Taylor,  293  U.  S.  507,  515, 
79  L.  Ed.  623,  the  rule  is  stated  by  the  Supreme  Court  of 
the  United  States  as  follows : 

"Unquestionably  the  burden  of  proof  is  on  the  tax- 
payer to  show  that  the  Commissioner's  determination 
is  invalid  *  *  *  Frequently,  if  not  quite  generally, 
evidence  adequate  to  overthrow  the  Commissioner's 
finding  is  also  sufficient  to  show  the  correct  amount, 
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if  any,  that  is  due  *  =^  *  But  where,  as  in  this  case, 
the  taxpayers'  evidence  shows  the  Commissioner's  de- 
termination to  be  arbitrary  and  excessive,  it  may  not 
reasonably  be  held  that  he  is  bound  to  pay  a  tax  that 
confessedly  he  does  not  owe.  unless  his  evidence  was 
sufficient  also  to  establish  the  correct  amount  that 
lawfully  might  be  charged  against  him." 

See  also: 

Gillette's  Estate  v.  Commissioner  of  Internal  Reve- 
nue, 182  F.  2d  1010,  1013,  1014; 

E.  H.  Sheldon  &  Co.  v.  Commissioner  of  Internal 
Revenue,  214  F.  2d  655,  658,  659; 

Consolidated  Naval  Stores  Company  v.  Fahs,  227 
F.  2d  923,  925,  926,  927; 

Maytag  v.  Commissioner  of  Internal  Revenue,  187 
F.  2d  962,  964; 

Durwood  V.  Commissioner  of  Internal  Revenue, 
159  F.  2d  400,  405. 

Respectfully  submitted, 

Francis  J.  McEntee, 
Lyndol  L.  Young, 

Attorneys  for  Petitioners. 
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BRIEF  FOR  THE  RESPONDENT 


OPINION  BELOW 

The  memorandum  opinion  of  the  Tax  Court  is  not 
officially  reported.     (R.  74-78.) 

JURISDICTION 

The  petition  for  review  (R.  80-84)  involves  fed- 
eral income  taxes  for  the  taxable  year  1952.  On 
March  9,  1955,  the  Commissioner  of  Internal  Reve- 
nue mailed  to  the  taxpayers  a  notice  of  deficiency 
in   the   amount   of  $7,705.78.      (R.   9-12.)      Within 

(1) 


ninety  days  thereafter  and  on  May  19,  1955,  the  tax- 
payers ^  filed  a  petition  with  the  Tax  Court  for  a  re- 
determination of  the  deficiency  under  the  provisions 
of  Section  272  of  the  Internal  Revenue  Code  of  1939. 
(R.  3-15.)  The  decision  of  the  Tax  Court  was  en- 
tered on  April  7,  1958.  (R.  79.)  The  case  is  brought 
to  this  Court  by  a  petition  for  review  filed  June  11, 
1958.  (R.  85.)  Jurisdiction  is  conferred  on  this 
Court  by  Section  7482  of  the  Internal  Revenue  Code 
of  1954. 

QUESTIONS  PRESENTED 

1.  Whether  the  Tax  Court  correctly  held  that  the 
taxpayer  had  failed  to  satisfy  his  burden  of  proving 
that  he  was  entitled  to  business  expense  deductions 
under  Section  23(a)(1)(A)  of  the  1939  Internal 
Revenue  Code  in  excess  of  the  amounts  allowed  by 
the  Commissioner  for  the  following  items:  business 
promotional  expenses  at  taxpayer's  residence;  dues 
and  expenses  at  various  clubs;  and  business  travel 
expenses. 

2.  Whether  the  Tax  Court  fulfilled  the  statutory 
requirement  of  Section  7459(b)  of  the  1954  Internal 
Revenue  Code  by  rendering  a  memorandum  opinion 
containing  the  facts  presented  by  the  case  but  not 
setting  out  the  findings  of  fact  as  a  separate  category 
of  the  report. 


1  Mildred  W.  Young  is  a  petitioner  in  this  case  only  by- 
virtue  of  the  fact  that  she  filed  a  joint  income  tax  return 
for  the  taxable  year  1952  with  her  husband  Lyndol  L. 
Young;  consequently,  reference  to  taxpayer  hereafter  in  this 
brief  refers  to  the  taxpayer  husband,  Lyndol  L.  Young. 


STATUTES  AND  REGULATIONS  INVOLVED 

Internal  Revenue  Code  of  1939 : 

Sec.  23.  Deductions  From  Gross  Income. 

In  computing  net  income  there  shall  be  allowed 
as  deductions : 

(a)  [as  amended  by  Sec.  121(a),  Revenue 
Act  of  1942,  c.  619,  56  Stat.  798]    Expenses.— 

(1)    Trade  or  business  expenses.  — 

(A)  In  General. — All  the  ordinary 
and  necessary  expenses  paid  or  incur- 
red during  the  taxable  year  in  carry- 
ing on  any  trade  or  business,  including 
a  reasonable  allowance  for  salaries  or 
other  compensation  for  personal  serv- 
ices actually  rendered;  traveling  ex- 
penses (including  the  entire  amount  ex- 
pended for  meals  and  lodging)  while 
away  from  home  in  the  pursuit  of  a 
trade  or  business;  and  rentals  or  other 
payments  required  to  be  made  as  a  con- 
dition to  the  continued  use  or  posses- 
sion, for  purposes  of  the  trade  or  busi- 
ness, of  property  to  which  the  taxpayer 
has  not  taken  or  is  not  taking  title  or 
in  which  he  has  no  equity. 
*         *         *         * 

(26  U.S.C.  1952  ed..  Sec.  23.) 

Sec.  24.  Items  Not  Deductible. 

(a)  General  Rule. — In  computing  net  income 
no  deduction  shall  in  any  case  be  allowed  in  re- 
spect of — 


(1)    Personal,  living,  or  family  expenses; 

*  *         *         * 

(26  U.S.C.  1952  ed..  Sec.  24.) 

Internal  Revenue  Code  of  1954: 

Sec.  7459.  Reports  and  Decisions. 

*  *        *        * 

(b)  Inclusion  of  Findings  of  Fact  or  Opin- 
ions in  Report. — It  shall  be  the  duty  of  the  Tax 
Court  and  of  each  division  to  include  in  its  re- 
port upon  any  proceeding  its  findings  of  fact  or 
opinion  or  memorandum  opinion.  The  Tax 
Court  shall  report  in  writing  all  its  findings  of 
fact,  opinions,  and  memorandum  opinions. 

(26  U.S.C.  1952  ed.,  Supp.  II,  Sec.  7459.) 

Treasury   Regulations   118,   promulgated   under  the 
Internal  Revenue  Code  of  1939: 

Sec.  39.23  (a) -2  Traveling  expenses,  (a) 
Traveling  expenses,  as  ordinarily  understood, 
include  railroad  fares  and  meals  and  lodging.  If 
the  trip  is  undertaken  for  other  than  business 
purposes,  the  railroad  fares  are  personal  ex- 
penses and  the  meals  and  lodging  are  living  ex- 
penses. If  the  trip  is  solely  on  business,  the 
reasonable  and  necessary  traveling  expenses,  in- 
cluding railroad  fares,  meals,  and  lodging,  are 
business  expenses. 

*  *         *         ♦ 

Sec.  39.24  (a)-l  Personal  and  family  expen- 
ses. *  *  *  In  the  case  of  a  professional  man  who 
rents  a  property  for  residential  purposes,  but 
incidentally  receives  clients,  patients,  or  callers 


there  in  connection  with  his  professional  work 
(his  place  of  business  being  elsewhere),  no  part 
of  the  rent  is  deductible  as  a  business  expense. 
If,  however,  he  uses  part  of  the  house  for  his 
office,  such  portion  of  the  rent  as  is  properly- 
attributable  to  such  office  is  deductible. 


STATEMENT 

The  facts  as  found  by  the  Tax  Court  are  contained 
within  the  memorandum  opinion  rendered  by  that 
court.  (R.  74-78.)  The  facts,  based  on  the  evidence 
introduced  at  the  trial  which  consisted  entirely  of  the 
taxpayer's  testimony  (R.  75),  may  be  summarized  as 
follows : 

The  taxpayer,  a  lawyer,  and  his  wife  filed  their 
joint  income  tax  return  for  the  taxable  year  1952 
with  the  District  Director  of  Internal  Revenue,  Los 
Angeles,  California.  In  his  return  filed  for  the  tax- 
able year  1952,  the  taxpayer  claimed  business  deduc- 
tions for  promotional  expenses  connected  with  his  per- 
sonal residence,  club  dues  and  expenses  and  travel 
expenses  in  the  amounts  of  $9,493.62,  $2,154  and 
$3,500  respectively.  The  Commissioner  disallowed  a 
portion  of  the  amount  of  the  expenses  on  each  of  the 
respective  items  as  claimed  by  the  taxpayer.  Conse- 
quently, the  Commissioner  determined  a  deficiency  in 
the  taxpayer's  income  tax  for  the  calendar  year  1952 
in  the  amount  of  $7,705.78.  The  court,  upon  consid- 
ering the  testimony  pertaining  to  each  item  with  re- 
spect to  which  expenses  were  in  controversy,  decided 
that  in   all   instances  the   taxpayer  had   completely 


failed  to  meet  his  burden  of  proving  that  his  actual 
expenses  were  greater  than  the  amounts  the  Commis- 
sioner had  allowed.  (R.  74-75.)  From  this  decision, 
the  taxpayer  has  appealed  to  this  Court.- 

The  taxpayer's  personal  residence  was  located  at 
138  North  June  Street,  Los  Angeles,  California.  In 
his  1952  tax  return,  the  taxpayer  claimed  as  a  busi- 
ness expense  $9,493.62  of  the  expenditures  incurred 
in  the  operation  of  his  personal  residence.  Specifi- 
cally, the  amount  claimed  was  an  allocation  of  a  por- 
tion of  the  total  household  expense  incured  in  that 
year.  The  amount  claimed  was  composed  of  expen- 
ditures for  servants,  groceries,  utilities,  yard  expen- 
ses and  other  similar  items.  Although  the  taxpayer 
maintained  a  downtown  law  office,  he  testified  that 
some  of  his  clients  came  to  his  home  during  the  tax- 
able year.  Accordingly,  the  Commissioner  allowed 
$750  of  the  claimed  amount  of  the  household  ex- 
pense as  a  business  deduction.  The  taxpayer  stated 
that  in  the  taxable  year  1952  his  gross  income  from 
his  legal  practice  alone  was  $61,000  and  that  in  prior 
years  an  amount  similar  to  his  1952  claimed  deduc- 


^  In  the  court  below,  the  taxpayer  claimed  a  deduction  for 
depreciation  that  was  $3,000  in  excess  of  what  the  Com- 
missioner had  allowed.  The  disputed  amount  represented 
depreciation  on  taxpayer's  automobile  of  $1,000  per  year  for 
the  three  tax  years  prior  to  1952.  The  taxpayer  had  ne- 
glected to  take  this  amount  as  a  deduction  on  his  returns 
for  those  years.  The  Tax  Court  held  that  the  taxpayer  could 
not  take  the  claimed  deduction  of  $3,000  in  the  taxable  year 
1952  since  he  should  have  taken  it  in  the  years  the  depre- 
ciation actually  took  place,  (R.  78.)  Apparently,  the  tax- 
payer does  not  now  press  this  claim.    (Br.  6-10.) 


tion  had  been  allowed  as  a  business  expense  on  ac- 
count of  his  household  operations  expense  incurred 
in  his  legal  practice.  The  only  evidence  the  taxpayer 
introduced  below  was  his  general  statement  that  he 
carried  on  a  substantial  portion  of  his  legal  practice 
in  his  home.  He  totally  failed  to  show  what  portion 
of  his  total  home  expenditures  were  related  to  his 
legal  practice.  The  Tax  Court  held  that  the  Com- 
missioner had  correctly  disallowed  the  amount  in  con- 
troversy and  that  the  taxpayer  had  failed  to  satisfy 
his  burden  of  showing  he  was  entitled  to  a  greater 
amount  of  business  expense  in  operating  his  residence 
than  the  amount  allowed  him  by  the  Commissioner. 
(R.  76.) 

In  1952  the  taxpayer  belonged  to  the  Los  Angeles 
Country  Club,  the  Stock  Exchange  Club  in  downtown 
Los  Angeles,  and  the  Beach  Club  in  Santa  Monica. 
On  his  1952  income  tax  return,  the  taxpayer  claimed 
$2,154  as  a  business  deduction  on  account  of  club 
dues  and  expenses.  The  Commissioner  disallowed 
$1,146  of  that  amount  thereby  allowing  the  taxpayer 
a  deduction  for  the  business  expenses  related  to  his 
club  memberships  in  the  amount  of  $1,008.  The 
Beach  Club  was  not  sued  for  business  purposes  ac- 
cording to  the  evidence  introduced  at  the  trial  below. 
The  taxpayer  testified  that  a  few  business  confer- 
ences took  place  at  the  Los  Angeles  Country  Club 
and  the  Stock  Exchange  Club;  however,  he  failed  to 
maintain  records  of  either  the  business  conferences 
or  the  business  expenditures  incurred  at  the  clubs. 
The  taxpayer  stated  that  he  and  his  wife  frequently 
dined  at  the  clubs,  generally  every  Sunday,  and  that 


to  a  certain  extent  the  clubs  were  used  by  both  of 
them  for  social  and  personal  purposes.  The  Tax 
Court  typified  the  taxpayer's  testimony  as  "meager" 
and  "unsatisfactory"  and  held  that  the  Commissioner 
correctly  disallowed  the  alleged  club  expenses  in  the 
amount  of  $1,146.     (R.  75-76.) 

The  taxpayer  claimed  a  business  deduction  of 
$3,500  in  connection  with  his  travel  expenses  for  the 
taxable  year  1952.  Of  this  amount,  the  Commis- 
sioner allowed  $2,158.62.  At  trial  the  evidence  in- 
troduced amounted  merely  to  the  taxpayer's  state- 
ments that  he  spent  the  claimed  sums  on  business 
trips.  He  stated  that  he  made  a  trip  to  Boston  to 
confer  with  a  client;  however,  on  this  trip  his  wife 
accompanied  him  and  they  visited  their  daughter  in 
Newport,  Rhode  Island.  The  taxpayer  and  his  wife 
also  visited  Hawaii  where  they  stayed  for  three  weeks 
in  a  $60  a  day  hotel  room.  In  this  regard,  the  tax- 
payer stated  that  "part  of  the  trip  was  to  conduct  an 
inquiry  with  reference  to  the  wife  of  a  client  of  mine 
who  was  then  in  Honolulu  at  the  Royal  Hawaiian 
Hotel,  which  inquiry  was  conducted".  The  taxpayer 
claimed  $1,500  of  the  expenses  connected  with  this 
trip  as  business  travel  expenses.  Although  the  Com- 
missioner admitted  below  that  a  trip  such  as  this  to 
Hawaii  w^ould  cost  $1,500,  the  taxpayer  had  failed  to 
prove  that  the  trip  itself  was  for  business  purposes. 
The  remainder  of  the  testimony  presented  as  to  the 
claimed  travel  expenses  was  merely  the  taxpayer's 
general  statement  that  the  balance  of  his  travel  ex- 
pense was  connected  with  "local  matters,  going  to 
Arizona  in  1952  *  *  *  La  Jolla,  San  Diego,  and  trips 


in  connection  with  these  insurance  company  cases 
where  bad  accidents  occured,  down  at  Palm  Springs." 
The  Tax  Court  held  that  the  "vague"  and  "inconclu- 
sive" testimony  of  the  taxpayer  would  hardly  sup- 
port the  allowance  granted  by  the  Commissioner. 
Accordingly,  the  lower  court  sustained  the  Commis- 
sioner's disallowance  in  the  amount  of  $1,341.38  of 
the  taxpayer's  claimed  business  deduction  for  travel 
expenses.     (R.  77-78.) 

SUMMARY  OF  ARGUMENT 

The  taxpayer  contends  that  he  is  entitled  to  larger 
business  expense  deductions  for  his  household  opera- 
tions relating  to  his  legal  practice,  his  club  affiliation 
expenses,  and  the  expenses  incurred  in  his  travels  than 
the  amounts  allowed  him  by  the  Commissioner.  The 
evidence  introduced  by  the  taxpayer  consisted  entirely 
of  his  own  testimony  which  was  not  concerned  in  any 
way  with  showing  what  expenses  he  incurred  in  the 
taxable  year  1952  that  related  to  his  legal  practice 
nor  did  he  make  any  attempt  towards  establishing 
the  actual  amounts  of  the  alleged  expenses  in  that 
taxable  year.  The  taxpayer  in  effect  substituted  his 
required  burden  of  proving  the  amount  of  his  actual 
expenses  by  merely  testifying  that  he  had  business 
clients  who  conferred  with  him  at  his  home  and  clubs, 
that  he  made  trips  for  business  purposes,  that  he  re- 
ceived specific  fees  from  certain  clients,  and  that  he 
incurred  expenses  in  receipt  of  this  income.  Appar- 
ently it  is  the  taxpayer's  position  that  he  is  entitled 
to  deductions  in  the  amount  he  claims  because  he 
feels  they  are  reasonable  in  comparison  with  his  in- 


10 

come  for  1952  and  further  he  had  taken  deductions 
in  approximately  the  same  amounts  in  prior  years. 

The  Tax  Court  found  the  taxpayer's  testimony  to 
be  exceedingly  unsatisfactory  and  fully  deficient  for 
substantiating  the  deductions  for  the  expenses  he 
claimed  he  incurred.  The  Tax  Court  was  also  very 
much  unimpressed  by  the  taxpayer's  attempt  to  sub- 
stantiate a  deduction  in  the  amount  he  claimed  in  the 
taxable  year  1952  by  showing  that  he  had  taken  de- 
ductions in  approximately  the  same  amount  for  a 
number  of  years  prior  to  1952.  The  Tax  Court  ac- 
cordingly found  for  the  Commissioner  since  the  court 
below  held  that  the  taxpayer  had  completely  failed  to 
satisfy  his  burden  of  establishing  his  case.  The  rec- 
ord fully  supports  the  Tax  Court  decision  and  cer- 
tainly warrants  affirmance  by  this  Court.  The  tax- 
payer has  failed  to  present  any  matters  of  substance 
in  his  present  brief,  and  he  has  further  failed  to  show 
that  the  Tax  Court's  decision  was  in  any  way  clearly 
erroneous. 

The  taxpayer  also  objects  to  the  fact  that  the  Tax 
Court  rendered  a  memorandum  opinion  which  con- 
tained the  facts  of  the  case  within  the  opinion  itself 
rather  than  setting  out  the  findings  of  fact  in  a  sepa- 
rate category.  This  objection  is  without  merit  in 
that  a  Tax  Court  memorandum  opinion  that  does  not 
contain  a  separate  category  of  findings  of  fact  is 
certainly  in  conformity  with  the  statutory  authority; 
furthermore,  perhaps  in  this  case  it  is  the  most  logi- 
cal manner  of  stating  the  facts  presented  by  each 
aspect  of  the  proceeding.     The  memorandum  opinion 
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certainly  contained  all  the  pertinent  facts  presented 
by  this  case  and  correctly  decided  each  matter. 

ARGUMENT 


The  Tax  Court  Correctly  Held  That  the  Taxpayer 
Failed  To  Introduce  Evidence  That  Would  Entitle 
Him  To  Larger  Business  Expense  Deductions  In 
Connection  With  His  Personal  Residence,  Clubs,  and 
Travel  Than  the  Amounts  Allowed  Him  By  the 
Commissioner 

The  taxpayer  is  claiming  that  he  incurred  greater 
business  expenses  in  operating  his  personal  residence, 
maintaining  his  club  affiliations,  and  in  connection 
with  his  travels  than  the  respective  amounts  allowed 
him  by  the  Commissioner.  (Br.  6-10.)  The  amounts 
of  the  deductions  allowed  the  taxpayer  by  the  Com- 
missioner were  in  all  instances  specifically  approved 
by  the  court  below.  In  a  proceeding  such  as  this,  it 
must  be  acknowledged  that  a  presumption  of  correct- 
ness attaches  to  the  Commissioner's  determination 
and  that  the  taxpayer  has  the  burden  of  proving 
otherwise.  Helvering  v.  Nat.  Grocery  Co.,  304  U.  S. 
282;  Helvering  v.  Taylor,  293  U.  S.  507;  Showell  v. 
Commissioner,  238  F.  2d  148  (C.  A.  9th),  rehearing 
denied,  238  F.  2d  155.  When  the  evidence  introduced 
by  a  taxpayer  is  less  than  satisfactory  and/or  uncor- 
roborated, surely  the  trier  of  the  facts  has  the  best 
opportunity  to  determine  whether  the  taxpayer's 
claim,  or  any  part  of  it,  should  be  denied.  Shoivell  v. 
Commissioner,  swpra,  p.  152;  Baumgardner  v.  Com- 
missioner, 251   F.  2d  311    (C.  A.  9th).     The  court 
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below  noted  that  the  only  evidence  presented  before 
it  was  the  testimony  of  the  taxpayer,  and  the  trial 
judge  stated  throughout  the  opinion  that  this  testi- 
mony was  ''meager",  "unsatisfactory",  "vague",  "in- 
conclusive", and  "insufRcient".  (R.  75,  77.)  The  Tax 
Court  determined  that  there  was  no  question  but  that 
the  taxpayer  had  utterly  failed  to  prove  his  case. 
Certainly,  a  case  such  as  this  presents  only  questions 
relating  to  factual  matters,  and  this  Court  has  often 
stated  that  the  Tax  Court's  findings  will  not  be  dis- 
turbed unless  a  clear  error  appears.  Baumgardner 
V.  Commissioner,  supra;  National  Brass  Works  v. 
Commissioner,  205  F.  2d  104  (C.  A.  9th) ;  Cohn  v. 
Commissioner,  226  F.  2d  22  (C.  A.  9th);  Ward  v. 
Commissioner,  224  F.  2d  547  (C.  A.  9th).  And, 
moreover,  the  burden  of  proving  that  there  is  a  clear 
error  in  the  Tax  Court's  determination  is  imposed  on 
the  party  appealing  the  decision.  Wener  v.  Commis- 
sioner, 242  F.  2d  938  (C.  A.  9th). 

We  submit  that  the  Tax  Court's  decision  in  the  in- 
stant case  is  irrefutably  correct  as  to  every  matter 
decided  by  it.  The  nature  of  the  taxpayer's  testi- 
mony and  his  total  failure  to  prove  his  claims  neces- 
sitated the  Tax  Court  to  deny  any  alleged  amounts 
of  business  expenses  in  excess  of  the  deductions  al- 
lowed him  by  the  Commissioner.  We  further  submit 
that  the  taxpayer's  present  brief  is  thoroughly  defi- 
cient in  showing  any  error  committed  by  the  Tax 
Court.  The  taxpayer  never  introduced  evidence  upon 
which  the  Tax  Court  could  have  granted  him  deduc- 
tions in  excess  of  the  amounts  allowed  him  by  the 
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Commissioner,  nor  were  there  any  matters  of  sub- 
stance as  introduced  by  the  taxpayer  at  trial  that 
were  not  considered  by  the  lower  court.  The  facts 
presented  in  this  case  together  with  the  taxpayer's 
failure  to  introduce  the  necessary  evidence  to  sup- 
port his  alleged  claims  conclusively  prove  that  the 
Tax  Court  opinion  was  correct  in  all  respects. 

An  examination  of  the  evidence  introduced  by  the 
taxpayer  regarding  his  claim  for  household  business 
expenses  in  connection  with  his  legal  practice  shows 
that  his  testimony  is  utterly  void  as  to  any  specific 
amounts  of  business  expenses  of  this  type  incurred 
by  him  in  the  taxable  year  under  review.  Appar- 
ently the  taxpayer  determined  that  he  could  establish 
his  claimed  business  deduction  for  household  expen- 
ses by  showing  that  because  he  conducted  part  of  his 
legal  practice  with  certain  clients  in  his  home  for  a 
number  of  years  and  that  since  he  had  a  large  income 
from  his  legal  practice  the  amount  he  claimed  was 
reasonable  and  therefore  should  be  allowed.  (Br.  6- 
8;  R.  48-50.)  Furthermore,  he  also  seems  to  be 
under  the  impression  that  since  similar  amounts  were 
allowed  in  prior  years  the  Commissioner  was  again 
bound  to  grant  him  amounts  approximating  the  prior 
deductions  in  taxable  year  1952.     (Br.  9-10;  R.  36.) 

The  taxpayer  went  into  great  detail  in  elaborately 
describing  what  type  of  legal  practice  he  conducted, 
who  his  clients  were,  and  the  amount  of  fees  he  re- 
ceived. (R.  23-24.)  However,  he  did  not  even  at- 
tempt or  possibly  was  unable  to  state  what  expenses 
he  incurred  in  1952  at  his  home  that  were  in  any  way 
related  to  his  legal  practice ;  in  fact,  there  is  a  serious 
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question  as  to  whether  the  taxpayer  incurred  any 
household  expenses  at  all  in  connection  with  his  law 
practice  in  the  taxable  year  1952.  (R.  49-50.)  The 
taxpayer  testified  only  that  the  total  cost  of  operating 
his  home  was  $20,000,  and  he  allocated  a  ''reasonable" 
amount  as  a  business  expense.  (R.  48.)  Specifically 
as  to  these  expenses,  his  only  additional  testimony 
was  directed  towards  the  nature  of  the  items  compos- 
ing the  amounts  which  he  claims  would  be  business 
expenses.     His  testimony  reads   (R.  46-47) : 

Q.  (By  Mr.  Reardon) :  Now,  directing  your 
attention  to  the  amounts  claimed  on  the  business 
promotional  expense  in  1952,  and  substantiating 
this  claim  you  submitted  cancelled  checks  to  the 
agent? 

A.  Yes. 

Q.  And  these  include  amounts  for — now,  cor- 
rect me  if  I  am  mistaken:  Butler,  poultry, 
plumbing,  cleaning,  and  laundry,  groceries,  mis- 
cellaneous household,  water,  power  and  gas,  gar- 
den, vegetables,  yard  maintenance,  electric  main- 
tenance, florist  and  milk. 

A.  All  those  items  are  everything  connected 
with  the  operation  of  the  premises  and  the  main- 
tenance of  living  there. 

Q.  Your  home  there  on  North  June  Street  in 
the   year    1952    was    adjacent   to   the   Wilshire 
Country  Club? 
A.  Yes. 

Upon  due  consideration  of  this  evidence  as  intro- 
duced by  the  taxpayer,  it  seems  difficult  to  under- 
stand how  any  of  his  claims  in  this  category  were  al- 
lowed.   Nevertheless,  the  Commissioner  did  grant  the 
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taxpayer  a  business  deduction  of  $750  ^  for  the  ex- 
pense of  operating  his  home  even  though  the  taxpayer 
maintained  a  law  office  in  downtown  Los  Angeles. 
In  this  connection  the  Commissioner  had  granted  the 
taxpayer  a  deduction  for  all  the  expenses  he  claimed 
as  business  telephone  calls  in  1952  on  his  home  tele- 
phone (the  taxpayer  did  not  segregate  his  business 
and  personal  calls  on  his  home  telephone).  More- 
over, there  was  no  office  equipment,  not  even  a  type- 
writer, in  his  home,  and  his  secretary  was  never  in 
his  home  in  1952.  (R.  41-42,  48,  49.)  Indeed  ii  could 
be  stated  without  reservation  that  the  Commissioner 
was  quite  generous  in  granting  the  taxpayer  a  de- 
duction in  the  amount  that  was  allowed  for  1952. 

The  taxpayer  urges  that  his  club  expenses  for  the 
taxable  year  1952  were  actually  $2,154  although  the 
Commissioner  allowed  only  $1,008  of  that  amount; 
consequently,  he  claims,  the  Tax  Court  committed 
error  in  sustaining  the  Commissioner's  determina- 
tion. (Br.  8-9.)  Here  again,  the  taxpayer's  evi- 
dence was  not  directed  towards  proving  the  specific 
amount  he  claims  but  instead  was  only  concerned 


2  The  taxpayer  has  specified  as  an  error  the  Tax  Court's 
statement  that  he  was  claiming  $9,493.62  as  a  business  ex- 
pense of  maintaining  his  residence  whereas,  he  states,  he 
was  actually  only  claiming  $5,843.62  as  a  business  expense 
and  the  balance  of  $3,150  were  "cash  disbursements"  made 
in  connection  with  the  maintenance  of  his  law  practice.  (Br. 
7.)  However,  the  taxpayer's  1952  income  tax  return,  his 
petition  for  redetermination  of  the  deficiency  as  filed  in  the 
Tax  Court,  the  opening  statement  of  his  counsel,  and  his  own 
testimony  leaves  no  doubt  that  the  so-called  "cash  disburse- 
ments" expenses  were  for  costs  related  to  his  personal  resi- 
dence.   (R.  5-6,  19,  46-47,  52,  60.) 
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with  his  clients/  who^  at  one  time  or  another,  had 
been  at  one  of  his  clubs  for  business  purposes.  (R. 
27-35.)  It  definitely  appeared  that  very  little,  if 
any,  business  use  was  made  of  the  taxpayer's  club 
affiliations  in  1952.  (R.  42-46.)  His  testimony  sug- 
gests that  the  taxpayer  and  his  wife  utilized  the 
Beach  Club  for  personal  reasons  only  in  1952.  (R. 
44-46.)  Although  the  taxpayer  only  testified  as  to 
these  claims,  he  did  state  that  he  had  records,  bills, 
and  statements  substantiating  the  amounts  spent  at 
the  clubs  which  he  did  not  bring  to  the  trial.  (R.  42- 
43.)  It  seems  almost  inconceivable  that  an  individ- 
ual of  taxpayer's  qualifications  would  fail  to  intro- 
duce this  most  pertinent  evidence  if  it  did  support  his 
claim  that  the  club  expenses  were  in  fact  business 
expenses.  Perhaps  the  substance  of  the  taxpayer's 
position  is  best  explained  by  the  following  statement 
in  his  present  brief  (p.  15) : 

Certainly  this  sum  of  money  [$2,154]  is  a  mod- 
est business  expense  for  the  evidence  conclu- 
sively showed  that  petitioner  Lyndol  L.  Young- 
received  substantial  fees  from  his  clients  which 
more  than  justifies  the  amount  of  club  expense 
claimed  in  1952. 

The  taxpayer  is  thus  virtually  admitting  that  he  is 
unable  to  substantiate  his  claim  for  a  club  expense 
deduction  in  the  amount  he  requests  except  on  his 
own  subjective  basis  as  to  what  he  feels  is  a  reason- 
able expense  in  comparison  with  the  income  he  earned 
in  1952.  This,  of  course,  is  insufficient  to  justify  the 
allowance  he  seeks. 
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The  taxpayer  offered  very  little  evidence,  again  con- 
sisting entirely  of  his  own  testimony,  substantiating 
his  claim  for  travel  expense  in  the  amount  of  $3,500. 
(R.  37-38.)  The  Commissioner  reduced  this  amount 
to  $2,158.62  which  was  upheld  by  the  Tax  Court. 
(R.  77-78.)  The  taxpayer's  testimony  leaves  no 
doubt  that  the  Tax  Court  was  correct  in  describing 
it  as  "vague"  and  "inconclusive".  (R.  77.)  In  sup- 
port of  a  claimed  business  trip  to  Honolulu,  Hawaii, 
in  which  he  was  accompanied  by  his  wife,  both  stay- 
ing at  the  Royal  Hawaiian  Hotel  in  a  $60  per  day 
room  for  three  weeks,  the  taxpayer's  sole  evidence 
introduced  at  trial  was  the  following  statement  (R. 
37): 

*  *  *  part  of  the  trip  was  to  conduct  an  inquiry 
with  reference  to  the  wife  of  a  client  of  mine 
who  was  then  in  Honolulu  at  the  Royal  Ha- 
waiian Hotel,  which  inquiry  was  conducted. 

The  taxpayer  claims  that  the  Commissioner  conceded 
that  such  a  trip  would  cost  $1,500.  (Br.  16-17;  R. 
38.)  Be  that  as  it  may,  there  is  certainly  no  conces- 
sion by  the  Commissioner  nor  proof  by  the  taxpayer 
that  this  particular  trip  was  in  fact  one  of  a  business 
nature. 

The  taxpayer's  testimony  as  to  his  other  business 
trips  is  quite  ambivalent.  Although  he  states  he  made 
a  business  trip  to  Boston  and  New  York,  he  acknowl- 
edges that  his  wife  accompanied  him  and  that  they 
visited  their  daughter  and  son-in-law  in  Newport, 
Rhode  Island.  The  taxpayer  did  not  testify  as  to  the 
nature  of  the  expenses,  their  composition,  or  whether 
the  Commissioner  disallowed  this  specific  claim;  he 


18 

only  stated  that  he  allocated  $1,000  of  the  expenses 
incurred  in  this  trip  as  business  expenses.  He  claims 
his  other  travel  expenses  were  in  connection  with 
local  matters  such  as  "going  to  Arizona  in  1952  *  *  * 
La  Jolla,  San  Diego,  and  trips  in  connection  with 
these  insurance  company  cases  where  bad  accidents 
occurred,  down  at  Palm  Springs".  (R.  38.)  Once 
again,  the  taxpayer's  own  statement  is  indicative  of 
the  method  by  which  he  determined  his  alleged  busi- 
ness expenses  pertaining  to  his  travels.  He  stated, 
"I  think  that  $3,500  out  of  the  total  expense  of  $7,- 
500.00  would  be  a  fair  division  of  the  allocated  busi- 
ness expense".  (R.  38.)  In  other  words,  he  was 
totally  unable  to  introduce  any  evidence  to  substan- 
tiate this  claim. 

Apparently  the  taxpayer  feels  that  the  court  below 
did  not  allow  him  the  opportunity  of  presenting  all 
the  evidence  he  wished  to  introduce.  (Br.  3,  22.) 
In  fact,  the  taxpayer  has  set  out  in  his  brief  a  portion 
of  the  testimony  during  which  the  trial  judge  urged 
the  taxpayer  to  refrain  from  presenting  so  many  ir- 
relevant details,  but  instead,  present  facts  upon  which 
the  court  could  render  a  decision.  Taxpayer  has 
characterized  this  request  from  the  bench  as  an  ''ad- 
monition from  the  Court"  (Br.  3,  16),  a  description 
which  is  neither  accurate  nor  justified.  Neverthe- 
less, the  record  does  show  that  the  taxpayer  continued 
to  present  additional  testimony  that  was  very  descrip- 
tive in  detail  but  still  quite  deficient  in  showing  how 
he  was  entitled  to  business  deductions  for  the 
amounts  he  claimed. 
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As  we  previously  mentioned,  the  taxpayer  has 
urged  throughout  that  since  he  filed  returns  for  years 
prior  to  1952  claiming  the  approximate  amount  of 
the  deductions  now  in  issue,  he  should  accordingly  be 
allowed  the  deductions  in  the  amounts  he  claims  for 
1952.  (Br.  9-10,  14-15,  18-19,  23-24.)  Apparently 
taxpayer  reasons  that  the  Commissioner  by  accepting 
the  returns  for  those  years  had  in  effect  issued  a  rul- 
ing upon  which  the  taxpayer  has  relied;  therefore, 
the  taxpayer  contends  the  Commissioner  is  estopped 
from  disallowing  the  amounts  now  in  controversy. 
Suffice  it  to  say,  that  the  word  ruling  in  regard  to  the 
administration  of  the  internal  revenue  laws  has  a 
very  specific  and  technical  meaning  which  by  no 
means  has  any  relation  to  the  factual  situation  con- 
cerning this  particular  aspect  of  the  case  at  bar. 
But  be  that  as  it  may,  even  erroneous  rulings  can  be 
corrected  by  the  Commissioner;  the  Commissioner  is 
not  estopped  from  correcting  a  mistake.  Automobile 
Club  V.  Commissioner,  353  U.  S.  180;  Landau  v. 
Riddell,  255  F.  2d  252  (C.  A.  9th). 

In  the  instant  case  the  Tax  Court  recognized  the 
factual  situation  as  it  actually  exists  and  succinctly 
answered  the  taxpayer's  argument.  The  lower  court, 
citing  South  Chester  Tube  Co.  v.  Commissioner,  14 
T.  C.  1229,  and  McBride  v.  Commissioner,  23  T.  C. 
901,  held  that  the  Commissioner  is  not  bound  by  the 
determinations  of  his  agents  for  prior  years.  The 
taxpayer  answers  that  these  cases  are  not  in  point; 
we  contend  that  they  are  very  much  in  point.  And 
also  see,  Caldivell  v.  Commissioner,  202  F.  2d  112 
(C.  A.  2d) ;  ML  Vernon  Trust  Co.  v.  Commissioner, 
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75  F.  2d  938  (C.  A.  2d) ;  Savage  v.  Commissioner, 
31  B.  T.  A.  633,  reversed  on  other  grounds,  82  F.  2d 
92  (C,  A.  3d) ;  Estate  of  Shore  v.  Commissioner,  de- 
cided March  28,  1956  (1956  P-H  T.C.  Memorandum 
Decisions,  par.  56,075).  The  cases  have  noted  that 
a  failure  by  the  Commissioner  to  challenge  an  incor- 
rect claim  made  by  the  taxpayer  may  well  indicate 
nothing  more  than  oversight,  error,  or  lack  of  infor- 
mation rather  than  acquiescence  as  to  the  taxpayer's 
claim. 

II 

The  Tax  Court  Was  In  Full  Accord  With  the  Statutory 
Requirement  of  Section  7459(b)  of  the  1954  Internal 
Revenue  Code  When  In  the  Instant  Case  It  Rendered 
a  Memorandum  Opinion  Containing  Within  the  Opin- 
ion Itself  the  Facts  Presented  By  the  Case  Rather 
Than  Setting  Them  Out  As  a  Separate  Category  of 
the  Report 

As  an  additional  error,  the  taxpayer  contends  that 
the  Tax  Court  erred  in  failing  to  make  separate  find- 
ings of  fact  in  its  memorandum  opinion.  (Br.  6, 
24-25.)  The  pertinent  statutory  requirement  con- 
cerning this  matter  is  presented  in  Section  7459(b) 
of  the  1954  Internal  Revenue  Code,  supra,  which 
reads  as  f ollov^s : 

Inclusion  of  Findings  of  Fact  or  Opinions  in 
Report. — It  shall  be  the  duty  of  the  Tax  Court 
and  of  each  division  to  include  in  its  report  upon 
any  proceeding  its  findings  of  fact  or  opinion  or 
memorandum  opinion.  The  Tax  Court  shall  re- 
port in  writing  all  its  findings  of  fact,  opinions, 
and  memorandum  opinions. 
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The  contention  that  the  Tax  Court  had  failed  to 
follow  the  aforementioned  statutory  authority  which 
the  taxpayer  contends  requires  specific  findings  of 
fact  is  certainly  not  a  novel  argument.  This  is  a 
contention  that  has  often  been  litigated  and  further 
has  clearly  been  answered  in  opposition  to  taxpayer's 
position.  For  instance,  in  Emerald  Oil  Co.  v.  Com- 
missioner, 72  F.  2d  681  (C.  A.  10th)  the  Tenth  Cir- 
cuit upon  reviewing  the  facts  there  presented  held 
(p. 683): 

The  Board  in  its  memorandum  opinion  set  out 
the  facts  upon  which  its  decision  was  based,  but 
did  not  make  separate  findings  of  fact.  This  is 
assigned  as  error.  Under  section  907  (b)  of 
the  Revenue  Act  of  1924,  as  added  by  Revenue 
Act  1926,  §1000  (26  USCA  §1219  note),  the 
Board  was  required  to  make  findings  of  fact. 
Kendrick  Coal  &  Dock  Co.  v.  Commissioner  (C. 
C.  A.  8)  29F.(2d)  559. 

But  section  601  of  the  Revenue  Act  of  1928 
(45  Stat.  871,  872  [26  USCA  §  1219])  reads 
in  part  as  follows : 

^'Sections  906  and  907  (a)  and  (b)  of  the 
Revenue  Act  of  1924,  as  amended,  are  further 
amended  to  read  as  follows :  *  *  * 

"  'Sec.  907  *  *  *  (b)  It  shall  be  the  duty  of 
the  Board  and  of  each  division  to  include  in  its 
report  upon  any  proceeding  its  findings  of  fact 
or  opinion  or  memorandum  opinion.  The  Board 
shall  report  in  writing  all  its  findings  of  fact, 
opinions  and  memorandum  opinions.'  " " 


*  The  sole  change  between  the  statute  then  in  effect  and 
the  present  is  that  the  word  "Board"  has  been  changed  to 
"Tax  Court".    Section  7459  of  the  1954  Code. 
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By  the  use  of  the  disjunctive  "or,"  Congress 
manifested  the  intention  to  leave  it  optional  with 
the  Board  to  make  its  report  in  the  form  of  spe- 
cial findings,  an  opinion,  or  a  memorandum  opin- 
ion. See  House  Reports,  Vol.  1,  No.  2,  p.  30, 
70th  Congress,  First  Session.  Under  section 
907(b)  as  amended  a  written  opinion  may  per- 
form the  function  of  a  finding  of  fact,  and  we 
may  look  to  it  to  determine  what  the  decision  is 
and  the  facts  upon  which  it  is  based.  Olson  v. 
Commissioner  (C.  C.  A.  7)  67  F.(2d)  726;  In- 
surance &  Title  Guarantee  Co.  v.  Commissioner 
(C.  C.  A.  2)  36  F.(2d)  842;  Commissioner  v. 
Crescent  Leather  Co.  (C.  C.  A.  1)  40  F.(2d) 
833,  834;  California  Iron  Yards  Co.  v.  Commis- 
sioner (C.  C.  A.  9)  47  F.(2d)  514,  518;  Shep- 
pard  &  Myers,  Inc.,  v.  Commissioner  (C.  C.  A. 
3)  45  F.(2d)   50,  51. 

Subsequent  to  the  decision  in  the  Emerald  Oil  case, 
this  Court  also  held  that  an  appellate  court  may  look 
to  a  Tax  Court  opinion  for  the  facts  presented  by  the 
case.  California  Barrel  Co.  v.  Commissioner,  81  F. 
2d  190,  193. 
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CONCLUSION 

For  the  aforementioned  reasons,  the  opinion  of  the 
Tax  Court  is  correct  in  all  respects  and  should  be 
affirmed. 

Respectfully  submitted, 


Charles  K.  Rice, 

Assistant  Attorney  General. 

Lee  a.  Jackson, 

Robert  N.  Anderson, 

Arthur  I.  Gould, 
Attorneys, 

Department  of  Justice, 
Washington  25,  D.  C. 


March,  1959 
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No.   16177 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Lyndol  L.  Young  and  Mildred  W.  Young, 

PetitionerSj 
vs. 
Commissioner  of  Internal  Revenue, 

Respondent. 


On  Petition   for   Review  of  the   Decision   of   the   Tax   Court 
of  the  United  States. 


PETITIONERS'  REPLY   BRIEF. 


The  Brief  of  the  Respondent  is  replete  with  incorrect 
statements  of  the  record  and  the  evidence  in  this  case. 

No  facts  are  found  or  contained  in  the  Memorandum 
Opinion  of  the  Tax  Court,  as  contended  by  the  Respond- 
ent. Contrary  thereto  only  conclusions  are  contained  in 
the  Memorandum  Opinion  of  the  Tax  Court.  Facts  found 
must  be  based  on  the  evidence.  The  Tax  Court  Opinion 
does  not  attempt  to  state  the  evidence  which  is  uncon- 
tradicted, and  does  not  support  the  Memorandum  Opinion. 
The  references  in  the  opinion  to  the  testimony  of  tax- 
payers as  "vague"  and  "inconclusive,"  "meager"  and  "un- 
satisfactory" are  mere  conclusions.  The  evidence  is  to 
the  contrary. 
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Residence  Business  Expenses. 

Despite  the  repeated  statement  in  Respondent's  Brief 
that  the  taxpayer  claimed  as  a  business  expense  the  sum 
of  $9,493.62  in  connection  with  the  business  use  of  his 
home  where  taxpayer  carried  on  the  substantial  part  of 
his  law  practice,  the  correct  amount  claimed  by  taxpayer 
was  $5,843.62.  There  is  no  justification  for  the  Respond- 
ent to  misstate  the  correct  amount  of  this  item  of  business 
expense  as  there  cannot  possibly  be  any  uncertainty  about 
the  same  [see  Tr.  pp.  4-6,  13-14,  19,  88,  par.  4;  Supp.  Tr. 
pp.  100-101].  Furthermore,  as  Respondent  knows,  the 
official  files  of  the  Respondent  involving  the  income  tax 
return  of  the  taxpayer  for  the  year  1952  contains  tax- 
payers' protest  to  the  Revenue  Agent's  report  concerning 
his  examination  of  taxpayers'  records  for  the  year  1952, 
and  that  said  protest  on  page  5,  paragraph  5,  expressly 
states : 

"Taxpayers  take  exception  to  Finding  (f)  which 
completely  disallows  the  claim  of  $9,493.62,  which  is 
reported  as  business  promotional  expense  at  138 
North  June  Street.  The  title  of  this  expense  is  a 
misnomer  as  only  a  part  of  the  $9,493.62  is  applicable 
to  138  North  June  Street.  Agent  Morris  was  advised 
at  the  time  of  his  examination  of  taxpayers  records 
that  the  sum  of  $3,650.00  of  said  amount  was  attri- 
butable to  cash  received  by  taxpayer  Lyndol  L.  Young 
from  pocket  checks  drawn  by  him  on  his  bank  account 
and  used  by  him  in  making  cash  disbursements  for 
ordinary  business  expenses  incurred  during  the  year 
1952,  and  that  the  sum  of  $5,843.62  was  attributable 
to  138  North  June  Street." 

The  taxpayer's  Brief  filed  with  the  Tax  Court  and 
served  on  Respondent's  attorneys  states  unequivocally  that 
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the  amount  of  this  item  of  business  expense  is  $5,843.62 
(Pet.  Br.  pp.  1,  3,  12,  18). 

There  is  no  justification,  therefore,  for  the  Respondent 
to  attempt  to  misstate  this  item  of  business  expenses,  or 
any  uncertainty  concerning  the  amount  thereof,  as  set 
forth  in  note  3,  page  15,  of  Respondent's  brief. 

The  Respondent  is  solely  responsible  for  the  inclusion 
in  the  income  tax  return  of  taxpayer  for  the  year  1952  of 
the  amount  of  this  item  of  business  expense,  which  is 
connected  with  the  use  of  taxpayer's  home  as  an  office. 
The  Respondent's  files  also  contain  a  written  formula 
which  was  established  and  prepared  by  the  Respondent, 
and  which  sets  up  the  allocation  of  the  amount  of  the 
business  expense  connected  with  the  taxpayer's  home.  This 
formula  was  prepared  by  the  Respondent  in  connection 
with  his  examination  of  the  taxpayer's  income  tax  returns 
for  the  years  1948,  1949,  1950.  The  taxpayer  followed 
this  formula  in  his  income  tax  return  for  the  year  1952, 
and  the  amount  claimed  for  the  business  use  of  the  tax- 
payer's home  is  based  on  the  Respondent's  own  formula. 
On  the  basis  of  his  own  formula  the  Respondent  allowed 
the  taxpayer  as  a  business  deduction  for  the  use  of  his 
home  in  connection  with  his  law  practice  the  sum  of 
$5,456.73  in  the  year  1948,  and  the  sum  of  $4,747.76  in 
the  year  1949,  and  the  sum  of  v$4,998.70  in  the  year  1950. 
The  Respondent  also  allowed  approximately  the  same 
home  expense  as  a  business  deduction  in  the  year  1951. 
Respondent  is  now  attempting  to  renege  on  his  own  for- 
mula which  the  taxpayer  followed  in  the  year  1952.  In 
view  of  this  formula,  how  can  the  Respondent  claim  there 
was  any  mistake  in  allowing  as  a  business  deduction  the 
amount  hereinabove  set  forth  during  the  years  1948,  1949, 
1950  and  1951?     Relying  on  this  formula  and  with  the 


assurance  of  the  Respondent  that  the  same  would  be 
appHcable  not  only  in  the  years  1948,  1949,  1950  and 
1951,  but  also  as  to  all  subsequent  years,  the  taxpayer 
accepted  the  same  and  paid  additional  income  taxes  as 
follows:  For  the  year  1948  the  sum  of  $1,578.30;  1949 
the  sum  of  $1,592.22;  1950  the  sum  of  $1,354.48;  1951 
the  sum  of  $1,499.95.  The  Respondent  made  a  thorough 
and  complete  examination  and  investigation  of  the  tax- 
payer's records  and  all  of  the  facts  concerning  the  business 
use  of  the  taxpayer's  home  during  the  years  1948,  1949, 
1950  and  1951,  and  concluded  that  the  taxpayer  was  en- 
titled to  claim  as  a  deduction  a  portion  of  the  expense  for 
the  maintenance  of  said  home,  which  included  all  of  the 
items  described  in  Respondent's  Brief  at  page  14  as  fol- 
lows: "Butler,  poultry,  plumbing,  cleaning  and  laundry, 
groceries,  miscellaneous  household,  water,  power  and  gas, 
garden,  vegetables,  yard  maintenance,  electric  mainte- 
nance, florist  and  milk."  The  formula  set  up  by  the  Re- 
spondent included,  and  was  based  upon,  all  of  these  items. 
As  aforesaid,  the  taxpayer  was  assured  by  the  Respond- 
ent that  this  formula  would  apply  not  only  to  the  years 
then  under  investigation,  to  wit,  1948,  1949  and  1950,  but 
also  to  all  future  years.  This  formula  was  followed  by 
Petitioner  in  1951,  and  the  amount  claimed  for  this  same 
expense  was  approved  by  the  Respondent.  In  1952  Mr. 
Morris,  the  representative  of  the  Respondent,  refused  in 
his  report  to  follow  this  formula,  and  disallowed  the  claim 
of  the  taxpayer  for  this  item  of  business  expense  in  toto. 
It  is  undisputed  that  the  total  maintenance  cost  of  tax- 
payer's home  was  $20,000  in  1952  [Tr.  p.  34].  Following 
the  Respondent's  formula,  the  taxpayer  allocated  $5,- 
843.62  as  a  portion  of  the  total  cost  of  $20,000  as  attribut- 
able to  business  expense,  which  amount  is  in  line  with  the 
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amounts  allowed  by  the  Respondent  under  his  own  formula 
for  the  prior  years  above  mentioned.  In  view  of  the  Re- 
spondent's conduct  in  establishing  his  own  formula  to 
determine  this  item  of  business  expense  the  statements  in 
Respondent's  Brief  at  pages  12  and  13  are  hard  to  under- 
stand. Such  statements  completely  ignore  the  fact  that  the 
Respondent  is  solely  responsible  for  his  own  formula  cov- 
ering the  amount  claimed  for  this  item  of  business  ex- 
pense, and  there  is  no  basis  whatsoever  for  any  criticism 
of  the  taxpayer  in  following  the  formula  of  the  Respond- 
ent in  claiming  the  sum  of  $5,843.62  to  cover  this  item. 
Also,  contrary  to  the  Respondent's  Brief  that  taxpayer 
made  no  showing  of  having  used  his  home  in  1952  in  con- 
nection with  his  law  practice,  the  record  shows  without 
contradiction  that  the  taxpayer  made  the  same  use  of  his 
home  in  the  year  1952  as  he  did  in  the  years  1948,  1949, 
1950  and  1951  [Tr.  pp.  23-36].  In  his  testimony  the  tax- 
payer named  the  clients  and  the  fees  and  the  services 
rendered  by  him  in  his  home  during  the  year  1952.  When 
the  taxpayer  attempted  to  go  into  the  details  of  the  serv- 
ices performed  by  him  from  his  home  he  was  admonished 
by  Judge  Mulroney  that  the  Court  was  not  interested  in 
all  of  the  details;  that  to  go  into  such  detail  would  be 
endless  [Tr.  p.  34].  The  Respondent  has  completely 
failed  to  present  the  true  record  concerning  the  business 
use  of  taxpayer's  home,  and  particularly  the  preparation 
of  his  own  formula  approving  this  use.  He  should  not 
be  permitted  to  repudiate  his  prior  ruling  based  upon  his 
own  formula  to  the  detriment  of  the  taxpayer.  There  was 
no  mistake  and  no  attempt  is  made  by  the  Respondent  to 
show  any  mistake  in  the  establishment  of  his  own  formula 
as  a  yardstick  to  determine  the  amount  of  this  business 
deduction.  How  could  there  be  any  mistake  of  law  or  fact 
when   the   Respondent,   after   his   own   investigation   and 


examination  of  the  taxpayer's  records  and  the  use  made  by 
the  taxpayer  of  his  home  for  business  purposes,  approved 
this  identical  claim  for  the  prior  years  hereinabove  men- 
tioned? Certainly  the  Respondent  would  not  be  permitted 
to  contend  that  a  formula  established  by  him  and  accepted 
by  the  taxpayer  covering  the  depreciation  of  equipment  or 
machinery  could  be  changed  by  the  Respondent  in  subse- 
quent years  arbitrarily  and  without  justification.  There 
is  no  distinction  between  this  type  of  formula  covering 
depreciation  and  the  formula  established  by  the  Respond- 
ent covering  the  business  use  of  the  taxpayer's  home.  The 
Respondent  seems  to  rest  his  attempt  to  repudiate  his  own 
formula  established  by  him  in  1953  and  applied  to  the 
years  1948,  1949,  1950  and  1951  by  insinuating  to  the 
Court  at  page  20  of  his  Brief  that  the  cases  there  cited 
hold  that  "a  failure  by  the  Commissioner  to  challenge  an 
incorrect  claim  may  well  indicate  nothing  more  than  over- 
sight, error  or  lack  of  information  rather  than  acquies- 
cence as  to  taxpayer's  claim."  The  taxpayer  stated  in  his 
Brief  at  pages  14  and  15  that  said  claim  for  $5,843.62  as 
a  portion  of  the  sum  of  $20,000,  the  total  cost  for  the 
maintenance  of  the  taxpayer's  home,  followed  a  formula 
established  by  the  Commissioner,  and  applied  to  the  years 
1948,  1949,  1950  and  1951.  This  statement  has  never 
been  denied.  This  is  not  a  case  of  mistake  or  error  and 
no  intimation  has  been  made  that  there  was  any  mistake 
or  error  until  the  Respondent  filed  his  Brief.  The  formula 
referred  to  herein  is  in  writing  and  is  in  the  official  files 
of  the  Respondent.  The  report  of  the  Respondent's  ex- 
amining officer  which  applies  this  formula  for  the  years 
1948,  1949,  1950  is  dated  March  24,  1953.  The  report 
states:  "The  findings  were  discussed  with  the  taxpayers. 
They  have  agreed  with  the  findings,  and  have  signed 
agreement  form  #S70."     The  original  of  this  report  is 
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in  the  official  files  of  the  Respondent,  and  a  copy  thereof 
was  received  by  the  taxpayer  from  the  Respondent.  The 
taxpayer  agreed  to  said  findings  of  the  Respondent's  ex- 
amining officer  upon  the  consideration  and  assurance  that 
the  Respondent's  formula  covering  the  allocation  of  a  por- 
tion of  the  cost  of  the  maintenance  of  the  taxpayer's 
home  as  a  business  expense  would  be  followed  by  the 
Respondent,  not  only  for  the  years  1948,  1949  and  1950. 
but  also  as  to  all  future  years  while  taxpayer  used  said 
home  in  connection  w-ith  his  law  practice.  Upon  this  con- 
sideration and  assurance  the  taxapyer  paid  additional 
taxes  for  the  years  1948,  1949  and  1950  in  the  total  sum 
of  $4,525,  and  prepared  and  filed  his  income  tax  return 
for  1952,  insofar  as  this  item  of  business  expense  was 
concerned,  upon  the  basis  of  said  formula. 

It  is  also  undenied  that  Mr.  Wulke  allowed  the  sum  of 
$1,076  for  the  business  use  of  taxpayer's  home.  In  the 
deficiency  letter  of  Respondent  only  the  sum  of  $750  is 
allowed.  It  is  a  complete  mystery  to  the  taxpayer  how 
either  of  these  figures  were  arrived  at,  and  it  is  obvious 
that  both  of  said  figures  are  arbitrary  and  the  result  of 
mere  guessing.  It  is  also  undenied  that  Mr.  Wulke  al- 
lowed the  sum  of  $2,000  for  the  business  cash  disburse- 
ment claim  of  the  taxpayer  in  the  sum  of  $3,150  [Tr.  pp. 
12,  15]. 

The  plain  fact  is  that  the  revenue  laws  and  regulations 
involved  in  this  matter  are  so  indefinite,  vague  and  un- 
certain that  no  legal  standard  is  provided  upon  which  the 
Respondent  Commissioner  determines  the  business  deduc- 
tions that  he  disallow^s  or  reduces.  It  seems  to  be  a  guess- 
ing contest  from  the  start  to  finish. 
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Club  Dues  and  Expenses  Business  Cash 
Disbursements. 

The  carping  criticisms  in  the  Respondent's  Brief  con- 
cerning the  business  use  of  the  taxpayer's  clubs  is  plain 
doubletalk.  The  snide  remarks  concerning  the  taxpayer 
on  page  16  of  said  Brief  are  completely  unjustified.  It 
would  be  more  appropriate  to  paraphrase  the  same  as 
follows:  It  seems  almost  inconceivable  that  an  individual 
with  the  presumed  legal  qualifications  to  represent  the  Re- 
spondent Commissioner  w^ould  engage  in  such  folderol  as 
to  intimate  to  the  Court  that  the  amount  of  the  taxpayer's 
claim  covering  this  item  in  the  sum  of  $2,154  for  club 
dues  and  expenses  was  not  verified  by  the  Respondent 
Commissioner  prior  to  the  trial,  and  that  the  amount  of 
said  expense  was,  therefore,  an  admitted  fact.  The  Re- 
spondent well  knows  from  his  own  files  and  reports  that 
his  agent  Morris  spent  days  in  going  over  all  of  the  tax- 
payer's checks  and  bills,  including  his  club  dues  and  ex- 
penses, and  that  there  was  no  issue  involved  at  the  trial 
concerning  the  accuracy  of  all  of  the  disbursements 
claimed  by  the  taxpayer  [Tr.  pp.  42-43,  46,  51-52]. 
Neither  has  the  Respondent  put  enough  base  under  his 
argument  that  the  club  expenses  claimed  by  taxpayer  are 
not  a  business  expense.  The  truth  is  that  Respondent  has 
admitted  that  it  is  a  business  expense,  otherwise  how  does 
Respondent  classify  the  allowance  of  100%  of  all  of  the 
club  dues  paid  by  taxpayer  as  a  business  expense?  The 
report  of  the  examination  of  the  Respondent  concerning 
taxpayer's  income  tax  return  for  1952  contains  the  fol- 
lowing statement: 

"Taxpayer  claimed  club  expense  which  included  dues 
and  amounts  paid  on  bills  from  the  clubs.  The  amount 
allowed   as   a  business   expense   is   the  club  dues  of 
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$1,008.00.  The  remainder  is  disallowed  as  no  busi- 
ness connection  was  shown  by  the  taxpayer  of  these 
other  amounts  of  $1,146.00  paid  to  the  clubs"  [Tr. 
pp.  69-70]. 

Apparently  the  Respondent's  position  is  that  it  is  all 
rig'ht  for  the  taxpayer  to  belong  to  as  many  clubs  as  he  de- 
sires and  can  afford,  and  that  100%  of  the  dues  paid  to 
said  clubs  is  a  legitimate  business  expense  but  that,  if  tax- 
payer ever  enters  any  of  said  clubs  and  incurs  any  expense 
in  addition  to  his  dues  in  connection  with  his  business  use 
of  said  clubs,  the  same  is  not  deductible.  The  uncontra- 
dicted testimony  of  the  taxpayer  shows  that  the  taxpayer 
used  his  clubs  in  connection  with  the  legal  business  of  his 
clients,  and  he  named  the  clients  that  he  consulted  with  in 
said  clubs  [Tr.  pp.  27-29,  31-35,  43-44,  46,  50-51]. 

The  Respondent's  representative,  Mr.  Wulke,  of  the 
Appellate  Division  approved  one-half  of  taxpayer's  club 
expenses  in  addition  to  1007o  of  the  club  dues,  to  wit. 
$573  of  $1,146  claimed.  Furthermore,  as  hereinabove 
stated,  Mr.  Wulke  allowed  the  sum  of  $2,000  for  the 
business  cash  disbursements  claimed  by  the  taxpayer  in 
the  sum  of  $3,150.  This  item  of  business  expense  is 
completely  ignored  in  the  Memorandum  Opinion  of  the 
Tax  Court  [Tr.  pp.  12-13,  74,  78;  Supp.  Tr.  pp.  101-103]. 

Following  the  conferences  with  Mr.  Wulke  held  on 
October  20,  November  15  and  December  8,  1954,  where 
the  above  mentioned  business  deductions  were  approved  by 
Mr.  Wulke  in  the  amounts  indicated,  the  Respondent  con- 
firmed said  conferences  as  above  set  forth  in  his  com- 
munication to  the  taxpayer  dated  March  9,  1955  [Tr.  p. 
10]. 
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Travel  Expense. 

The  only  part  of  this  claim  that  is  inconclusive  or 
vague  or  ambivalent,  as  characterized  by  Respondent's 
Brief,  is  the  attempt  of  the  Respondent  to  dodge  his  own 
records  and  acts.  There  is  no  justification  for  Respond- 
ent to  criticize  the  taxpayer  for  not  going  into  more  detail 
concerning  the  legal  matters  attended  to  by  taxpayer  in 
connection  with  this  disbursement.  When  the  testimony 
of  the  taxpayer  had  reached  this  stage  of  the  trial  the 
noon  hour  had  arrived.  The  trial  started  at  1 1 :00  a.m. 
[Tr.  p.  19]  ;  the  Court  had  set  another  case  for  2:00  p.m. 
It  was  nearing  12:30  p.m.  [Tr.  p.  52].  The  taxpayer 
had  been  told  by  the  Court,  in  effect,  to  hurry  along  in 
the  following  language: 

''The  Court:  Do  we  have  to  go  into  all  the  issues, 
here?  All  this  litigation  could  be  endless,  I'm  sure. 
All  I'm  interested  in  is  how  his  home  was  used  and 
the  club  was  used,  for  these  things,  without  telling 
us  so  much  of  the  issues  of  these  cases"  [Tr.  p.  34]. 

The  taxpayer,  therefore,  heeded  the  admonition  of  the 
Court  and  did  not  give  any  testimony  regarding  the  spe- 
cific cases  and  legal  matters  that  occasioned  the  trips  to 
Honolulu,  Boston,  Phoenix,  La  Jolla,  San  Diego  and  Palm 
Springs.  Taxpayer  spent  a  total  of  $7,500  for  travel 
expense  in  1952.  This  figure  was  verified  by  Respondent 
in  his  examination  of  taxpayer's  checks  and  bills  [Tr.  pp. 
51-52].  Taxpayer  allocated  $3,500  of  the  total  amount 
of  $7,500  as  a  reasonable  portion  to  cover  the  business 
expense  of  said  trips,  as  follows:  Honolulu,  $1,500; 
Boston,  $1,000;  all  other  trips  $1,000. 

It  is  difficult  for  the  taxpayer  to  comprehend  the  base 
that  Respondent  puts  under  his  allowed  figure  of  $2,158.62 
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for  this  item  of  business  expense.     The  Respondent's  re- 
port, Tr.  pag-e  70,  states: 

"Claimed  on  the  return :  $3,500.00.  Allowed :  $2,- 
158.62.  Added  to  net  income  $1,341.38.  The  amount 
added  to  net  income  (1,341.38)  represents  one-half 
of  the  cost  of  $2,682.76  of  a  trip  to  Honolulu  with 
taxpayer's  wife.  Taxpayer  and  wife  spent  three 
weeks  in  Honolulu,  and  failed  to  show  that  the  trip 
was  conducted  for  business  purposes.  The  amount 
of  $1,341.38  is  considered  to  be  a  personal  family 
expense  for  which  deduction  is  denied  under  Section 
24  (1)  I.  R.  C." 

It  is,  therefore,  apparent  that  the  Respondent  from  the 
very  beginning  allowed  one-half  of  the  amount  of  the 
Honolulu  trip  as  a  business  expense.  Taxpayer  claimed 
$1,500.  The  Respondent  allowed  $1,341.38.  Under  these 
circumstances  it  is  certainly  error  for  the  Tax  Court  to 
hold  that  the  Respondent  disallowed  the  deduction  of  the 
expense  incident  to  the  Honolulu  trip.  At  the  trial,  the 
Respondent  well  knowing  that  he  had  already  approved 
the  business  expense  of  said  trip  in  the  amount  of  $1,- 
341.38,  conceded  that  the  sum  of  $1,500  was  a  reasonable 
amount  to  allow  for  this  trip.  For  the  Respondent  to  take 
the  position  in  his  Brief  that  no  such  admission  was  made 
at  the  trial  by  Respondent's  attorney  is  mere  subterfuge. 
The  Respondent  had  already  approved  the  sum  of  $1,- 
341.38  before  the  trial  [Tr.  p.  70]. 

So  far  as  the  nature  of  the  travel  expenses  are  con- 
cerned, as  questioned  in  Respondent's  Brief,  the  taxpayer 
again  reiterates  that  the  Respondent  had  examined  all  of 
the  bills  and  checks  connected  with  this  deduction,  as  well 
as  all  other  business  deductions  claimed  by  the  taxpayer, 
and  had  verified  that  taxpayer  had  spent  the  total  sum  of 
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$7,500  for  travel  expense  in  1952,  and  had  allocated 
$3,500  of  said  sum  to  business  expense.  How  could  the 
taxpayer  know  whether  the  Respondent  allowed  the  ex- 
pense claimed  for  the  trip  to  Boston,  to  wit,  $1,000?  The 
total  amount  allowed  by  the  Respondent  for  all  travel  ex- 
pense was  $2,158.62,  which  included  the  sum  of  $1,341.38 
for  the  Honolulu  trip,  leaving  a  balance  of  $817.24  to 
cover  all  of  the  other  trips  made  by  taxpayer.  Contrary 
to  the  statement  in  Respondent's  Brief  that  the  taxpayer 
only  testified  that  he  made  a  trip  to  Boston  and  New 
York,  the  record  shows  that  taxpayer  went  to  Boston  to 
confer  with  the  executives  of  the  Liberty  Mutual  Insur- 
ance Company  [Tr.  p.  38].  Further,  the  record  shows 
that  in  the  year  1952  this  particular  cHent  of  the  taxpayer 
paid  the  taxpayer  the  sum  of  $5,200  [Tr.  p.  25],  and  had 
paid  total  fees  to  the  taxpayer  in  the  sum  of  $175,000  [Tr. 
p.  28].  The  Respondent  does  not  mention  the  Boston  trip 
or  any  of  the  other  trips  and  travel  expense  of  taxpayer, 
except  the  Honolulu  trip,  in  any  of  Respondent's  reports, 
communications  or  notices  to  taxpayer,  so  how  could  the 
taxpayer  know  what  was  going  through  the  Respondent's 
mind  when  he  reduced  this  travel  expense  claim  from 
$3,500  to  $2,158.62.  The  same  answer  applies  to  the 
taxpayer's  claim  in  the  sum  of  $1,000  for  trips  to  Phoenix, 
Arizona,  to  consult  with  his  clients  Mrs.  Joseph  Edward 
Thompson,  Sr.,  and  Mr.  and  Mrs.  Joseph  Edward  Thomp- 
son, Jr.,  and  the  Filor  sisters  who  paid  the  taxpayer  a 
fee  of  $25,000  in  the  year  1952  for  legal  services  on  their 
behalf. 

It  should  also  be  remembered  that  Respondent  offered 
no  evidence  whatever  at  the  trial  to  justify  Respondent's 
reduction  of  any  of  the  business  claims  made  by  taxpayer, 
including  the  claim  for  $3,500  for  travel  expenses.    Tax- 


—13— 

payer  was  the  only  witness  who  testified  at  the  trial.  His 
testimony  stands  uncontradicted.  The  Tax  Court  may  not 
arbitrarily  discredit  the  testimony  of  an  unimpeached  tax- 
payer so  far  as  he  testified  to  facts. 

In  the  case  of  Blackmer  v.  C.  /.  R.,  70  F.  2d  257,  the 
Court  states  as  follows: 

"A  disregard  of  such  testimony  is  sufficient  for  our 
holding  that  the  taxpayer  has  sustained  the  burden 
of  establishing  his  right  to  a  reduction  and  error  has 
been  committed  in  a  contrary  ruling"  [Pet.  Tr.  pp. 
20,  21]. 

Conclusion. 

The  Respondent  cites  several  cases  but  they  do  not  con- 
tain the  doctrine  the  Respondent  urges  on  the  issue  of  the 
failure  of  the  Tax  Court  to  make  findings  of  fact.  The 
two  cases  relied  upon  by  Respondent  disclose  that  the  facts 
were  found  by  the  Tax  Court  in  a  statement  of  the  facts 
which  were  set  forth  in  the  Memorandum  Opinion,  and 
which  statement  of  facts  were  supported  by  the  evidence 
as  disclosed  by  the  record.  The  Memorandum  Opinion 
of  the  Tax  Court  in  the  taxpayer's  case  does  not  state 
any  facts,  but  only  conclusions.  The  decision  of  the  Tax 
Court  is,  therefore,  not  supported  by  the  evidence  and  the 
Tax  Court  has  failed  to  make  findings  of  fact  in  any  form. 
Likewise,  the  cases  cited  by  the  Respondent  concerning  the 
issue  of  the  right  of  Respondent  to  repudiate  his  former 
ruling,  which  was  based  upon  his  own  formula  in  connec- 
tion with  the  claim  of  the  taxpayer  covering  the  business 
use  of  his  residence,  do  not  support  Respondent's  conten- 
tion. As  hereinabove  set  forth,  the  Respondent  advised 
the  taxpayer  on  March  24,  1953,  that  the  claim  of  the 
taxpayer  for  the  years  1948,  1949  and  1950  had  been  al- 
lowed on  the  basis  of  a  formula  established  by  the  Re- 
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spondent.  On  March  9,  1955,  the  Respondent  advised  the 
taxpayer  that  a  deficiency  had  been  determined  for  the 
year  1952  against  the  taxpayer  in  the  sum  of  $7,705.78 
[Tr.  p.  9].  The  statement  attached  to  said  notice  of 
deficiency  disclosed  that  the  Respondent  had  repudiated  his 
former  ruhng  concerning  the  right  of  the  taxpayer  to 
claim  a  portion  of  the  total  expense  for  the  maintenance  of 
his  home  as  a  business  expense.  The  amount  claimed  by 
the  taxpayer  in  the  year  1952  was  $5,843.62,  which  was 
in  line  with  the  Respondent's  formula.  The  Respondent 
reduced  the  amount  claimed  by  the  taxpayer  to  the  arbi- 
trary sum  of  $750.  This  new  ruling  of  the  Respondent 
was  made  retroactive  to  the  year  1952.  The  cases  cited 
by  the  Respondent  do  not  justify  his  action  which  re- 
verses his  former  ruling  retroactively.  Neither  was  there 
any  mistake  of  law  or  fact  involved  in  the  Respondent's 
former  ruling  covering  the  years  1948,  1949  and  1950  and 
1951.  The  cases  relied  upon  by  the  Respondent  involved 
either  a  mistake  of  law  or  a  mistake  of  fact,  which  justi- 
fied the  Respondent  in  reversing  his  former  ruling. 

The  case  of  Lesavoy  Foundation  z'.  Commissioner  of 
Internal  Revenue,  238  F.  2d  589,  contains  a  correct  state- 
ment of  the  law  which  is  applicable  to  the  factual  situa- 
tion in  the  taxpayer's  case.  See  cases  cited  in  footnotes 
at  pages  591,  592,  593  and  594. 

Respectfully  submitted, 

Lyndol  L.  Young,  and 
Francis  J.  McEntee, 

Attorneys  for  Petitioners. 
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No.  16178 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Frank  Anthony  Cellino, 

Appellant, 
vs. 
United  States  of  America, 

Appellee. 


APPELLEE'S  BRIEF. 


I. 

STATEMENT    OF    JURISDICTION. 

A.  The  jurisdiction  of  the  Court  of  Appeals  to  re- 
view the  judgment  of  the  District  Court  herein  is  con- 
ferred by  Title  28,  United  States  Code,  Section  1291. 

B.  The  jurisdiction  of  the  District  Court  herein  is 
conferred  by  Title  18,  United  States  Code,  Section  3231 
and  Title  21,  United  States  Code,  Section  174. 

C.  The  existence  of  jurisdiction  in  the  District  Court 
is  shown  by  the  allegations  of  the  Indictment  that  the 
defendant  Frank  Anthony  Cellino  did  knowingly  and 
unlawfully  sell  and  facilitate  the  sale  of  a  certain  nar- 
cotic drug  which  he  knew  had  been  imported  into  the 
United  States  contrary  to  law. 

D.  The  final  judgment  from  which  this  appeal  is 
taken  was  entered  on  March  10,  1958.  The  defendant 
served  and  filed  his  notice  of  appeal  therefrom  on  March 
21,  1958. 


— 2— 
II. 

STATEMENT  OF  THE  CASE. 
A.     Factual  Statement. 

On  October  10,  1957,  appellant  was  contacted  by  Los 
Angeles  County  Deputy  Sheriff  Ray  Velasquez,  acting 
as  an  undercover  agent,  through  Bobby  Ulrey  [Rep.  Tr. 
35].  Ulrey  stated  that  he  would  like  to  "pick  up,"  i.e., 
obtain  some  heroin.  [Rep.  Tr.  35.]  Appellant  said  he  did 
not  have  any  "stuff",  i.e.,  heroin,  but  would  take  Mr. 
Ulrey  and  Deputy  Velasquez  to  the  man  that  did 
[Rep.  Tr.  35].  Appellant  directed  the  officer  and 
Mr.  Ulrey  to  get  into  Deputy  Velasquez'  automobile, 
and  the  appellant  told  Deputy  Velasquez  to  drive  to 
Mission  and  Narva  Streets  [Rep.  Tr.  35].  When 
the  appellant  and  the  other  two  arrived  at  the  place  to 
which  the  appellant  had  directed  them,  the  latter  left 
them,  saying  "You  guys  wait  here"  [Rep.  Tr.  35].  Im- 
mediately thereafter  Velasquez  and  Ulrey  were  approached 
by  the  appellant's  co-defendant,  Joe  Bruno,  whose  first 
words  to  Velasquez  and  Ulrey  were:  "How  much  do  you 
guys  want  to  pick  up?"  [Rep.  Tr.  35].  Velasquez  said  he 
wanted  an  ounce  of  heroin  and  immediately  Bruno  and 
Velasquez  negotiated  the  price  of  the  sale  [Rep.  Tr.  36- 
37].  Velasquez  paid  Bruno  $100  in  Federal  advance  funds, 
and  further  machinations  called  for  Velasquez  and  Ulrey 
entering  a  drug  store  on  Workman  Street  [Rep.  Tr.  40- 
41].  The  appellant  was  seated  in  the  drug  store  when 
Velasquez  and  Ulrey  entered  [Rep.  Tr.  41].  In  response 
to  the  comment  made  by  Velasquez  that  he  hoped  Bruno 
wouldn't  "burn"  him,  i.e.,  go  away  with  the  money  and 
not  supply  narcotics  or  give  some  substance  in  lieu  of 
narcotics,  appellant  replied  that  Bruno  was  a  good  man 
who  doesn't  do  those  kind  of  things,  and  was  sure  that 
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Bruno  would  return  with  the  narcotics  [Rep.  Tr.  41]. 
Bruno  did  return,  and  gave  a  quantity  of  heroin  to  Vel- 
asquez in  the  presence  of  Ulrey  and  the  appellant  [Rep. 
Tr.  42,  16,  17]. 

The  jury  convicted  appellant  Cellino  for  selling  and 
facilitating  the  sale  of  a  quantity  of  heroin  [Rep.  Tr. 
219]. 

B.     Procedural   Statement. 

The  Indictment  charged  in  one  count  that  appellant 
sold  and  facilitated  the  sale  of  a  quantity  of  heroin  on  or 
about  October  10,  1957  [Rep.  Tr.  210].  Appellant's  mo- 
tion for  acquittal  at  the  end  of  the  Government's  case  was 
denied  [Rep.  Tr.  144].  Such  motion  was  not  renewed  at 
the  end  of  all  the  evidence  [Rep.  Tr.  194]. 

III. 
SUMMARY   OF   THE  ARGUMENT. 

A.  Unless  a  motion  for  acquittal  is  made  at  the  end 
of  all  of  the  evidence,  the  question  of  the  sufficiency  of 
the  evidence  is  not  open  to  review  on  appeal;  in  any  event, 
the  evidence  sustained  the  verdict  of  the  jury. 

B.  The  evidence  of  the  imported  nature  of  the  nar- 
cotics with  respect  to  which  the  appellant  was  convicted, 
and  the  appellant's  knowledge  of  that  importation,  was 
sufficient  to  sustain  the  verdict  of  the  jury  and  the  judg- 
ment pronounced  thereon. 

1.  The  statute  violated  by  the  appellant  provides 
for  evidence  of  the  illegal  importation  of  heroin,  and 
the  appellant's  knowledge  of  such  importation,  by 
virtue  of  a  presumption  contained  therein. 

2.  The  possession  required  to  bring  the  statutory 
presumption  contained  in  Title  21,  United  States 
Code,  Section  174  into  operation  need  not  be  that 
of  the  person  convicted  as  a  result  of  that  operation. 
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C.  The  conduct  of  the  United  States  Attorney  was  in 
no  manner  improper,  and  in  any  event  the  conduct  of  the 
prosecuting  attorney  resulted  in  no  prejudice  to  the  ap- 
pellant. 

D.  The  issue  of  entrapment  cannot  be  raised  for  the 
first  time  on  appeal. 

IV. 
ARGUMENT. 

A.  Unless  a  Motion  for  Acquittal  Is  Made  at  the 
End  of  All  the  Evidence,  the  Question  of  the 
Sufficiency  of  the  Evidence  Is  Not  Open  to  Re- 
view on  Appeal. 

In  an  argument  entitled  "No  Jurisdictional  Basis  of 
the  United  States  Court",  the  appellant  is  urging  this 
Court  to  reverse  a  judgment  of  conviction  rendered  in  the 
United  States  District  Court  for  the  Southern  District  of 
CaHfornia  on  the  grounds  that  such  Court  lacked  jurisdic- 
tion to  render  the  judgment  or  impose  sentence  thereon. 
Appellant  does  not  urge  that  the  District  Court  did  not 
have  jurisdiction  over  the  person  of  the  appellant,  since 
the  record  of  the  trial  indicates  his  presence  in  court 
[Rep.  Tr.  4]  ;  nor  does  the  appellant  urge  that  the  Dis- 
trict Court  lacks  subject  matter  jurisdiction  over  the  of- 
fense charged  against  the  appellant,  since  the  Supreme 
Court  of  the  United  States,  in  Brolin  v.  United  States, 
236  U.  S.  216  (1915)  points  out  that  the  power  of  the 
Federal  Government  to  punish  narcotics  offenses  in  the 
Courts  of  the  United  States  is  based  upon  the  power  dele- 
gated to  Congress  by  the  Constitution  to  regulate  inter- 
state and  foreign  commerce.  United  States  v.  Ah  Hung, 
243  Fed.  762  (2d  Cir.  1917)  further  provides  that  no 
matter  how  far  removed  one  is  from  the  importation  as- 
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pect,  the  United  States  Courts  still  retain  the  jurisdic- 
tion granted  them  by  the  Commerce  Clause  of  the  Con- 
stitution of  the  United  States.  Therefore,  when  the  ap- 
pellant argues  that  there  is  no  jurisdiction  in  the  Dis- 
trict Court,  he  is  arguing  that  jurisdictional  facts  were 
not  proven,  that  no  importation  of  narcotics  was  shown 
as  it  related  to  the  appellant,  that  the  evidence  was  in- 
sufficient to  support  the  verdict. 

Before  the  appellant  can  ask  this  Court  to  review  the 
judgment  and  sentence  of  the  District  Court  on  the 
grounds  of  insufficiency  of  the  evidence,  he  must  pre- 
serve this  basis  by  appropriate  motion  in  the  trial  Court. 
Rule  29(a)  of  the  Federal  Rules  of  Criminal  Procedure 
reads  in  pertinent  part  as  follows: 

".  .  .  The  Court  on  motion  of  a  defendant  or  of 
its  own  motion  shall  order  the  entry  of  judgment  of 
acquittal  of  one  or  more  offenses  charged  in  the  in- 
dictment .  .  .  after  the  evidence  on  either  side  is 
closed  if  the  evidence  is  insufficient  to  sustain  a  con- 
viction of  such  offense  or  offenses.  If  a  defendant's 
motion  for  judgment  of  acquittal  at  the  close  of  the 
evidence  offered  by  the  government  is  not  granted, 
the  defendant  may  offer  evidence  without  having  re- 
served the  right." 

Tn  the  instant  case,  a  motion  for  acquittal  was  made 
by  the  appellant  at  the  termination  of  the  Government's 
case  [Rep.  Tr.  144].  Such  motion  was  denied  after  oral 
argument  [Rep.  Tr.  151].  Thereafter  the  appellant  put  on 
evidence,  and  did  not  renew  his  motion  for  acquittal  at 
the  termination  of  all  of  the  evidence  [Rep.  Tr.  194].  By 
offering  evidence  after  a  motion  for  acquittal  has  been 


denied,  the  appellant  waived  the  right  to  have  the  suffi- 
ciency of  the  evidence  considered  on  appeal. 

Mosca  V.  United  States,  17 A  F.  2d  448  (9th  Cir. 

1949) ; 
Moulding  v.  United  States,  257  F.  2d  56  (9th  Cir. 

1958) ; 
Paine  v.    United  States,   7  F.   2d  263    (9th   Cir. 

1925); 
Mitchell  V.  United  States,  23  F.  2d  260  (9th  Cir. 

1927). 

The  Eighth  Circuit,  in  addressing  itself  to  this  point, 
spoke  in  apposite  language  in  Leeby  v.  United  States, 
192  F.  2d  331  (8th  Cir.  1951)  at  page  333: 

"We  shall  first  refer  to  the  claim  of  error  in 
denying  defendant's  motion  for  acquittal  interposed 
at  the  close  of  the  government's  case.  It  is  observed 
that  after  this  motion  was  interposed  and  denied  at 
the  close  of  the  government's  case,  defendant  of- 
fered testimony  and  himself  testified  in  his  own  be- 
half. He  did  not  renew  this  motion  at  the  close  of 
all  the  evidence.  Defendant  was  entitled  to  offer 
evidence  in  his  defense  notwithstanding  the  fact  that 
he  had  interposed  a  motion  for  acquittal  at  the  close 
of  the  government's  testimony  but  by  so  doing  he 
waived  his  objection  to  the  ruling  of  the  court  in 
denying  his  motion  and  his  right  to  allege  this  ruling 
as  error,  and  defendant  not  having  interposed  a  mo- 
tion for  judgment  of  acquittal  at  the  close  of  all  the 
testimony,  we  cannot  now  consider  the  question  of 
the  sufficiency  of  the  evidence  to  sustain  the  judg- 
ment and  sentence  of  conviction." 
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The  Government  is  not  unmindful  of  Rule  52(b)  of  the 
Federal  Rules  of  Criminal  Procedure,  and  such  decisions 
as  Alherty  v.  United  States,  91  F.  2d  461  (9th  Cir.  1937) 
and  Bruno  v.  United  States,  259  F.  2d  8  (9th  Cir. 
1958)  wherein  this  Court  may  review  the  sufficiency  of 
the  evidence  in  the  absence  of  a  motion  for  acquittal  to 
prevent  a  manifest  injustice,  but  feels  that  no  injustice 
here  would  result,  and  hence  the  reasoning  of  United 
States  V.  Mo  sea,  supra,  and  the  cases  in  line  with  it,  is 
applicable. 

And  in  any  event,  the  evidence  was  sufficient  to  sup- 
port the  judgment  and  sentence.  Ulrey  told  the  defendant 
that  he  would  like  to  "pick  up",  i.e.,  obtain  heroin  [Rep. 
Tr.  35].  The  appellant  stated  that  he  didn't  have  any 
"stuff",  i.e.,  heroin,  but  would  take  Ulrey  and  Velasquez 
to  the  man  that  did  [Rep.  Tr.  35].  Thereafter  the  ap- 
pellant directed  the  activities  of  Velasquez  and  Ulrey, 
and  accompanied  them  to  a  spot  where  a  liaison  could  be 
made  with  a  person  who  had  heroin  to  sell  [Rep,  Tr.  35]. 
The  appellant  directed  Velasquez  and  Ulrey  to  wait  and 
left  them  [Rep.  Tr.  35].  Immediately  thereafter  Bruno 
appeared  on  the  scene  and  his  first  words,  upon  coming 
upon  Velasquez  and  Ulrey  were  "How  much  do  you 
guys  want  to  pick  up?"  [Rep.  Tr.  35].  From  these  facts 
the  jury  could  infer  that  the  appellant  found  willing  buy- 
ers for  heroin,  brought  the  buyers  to  a  given  place,  ac- 
companied them  to  that  place,  directed  them  to  wait, 
sought  out  the  seller,  and  informed  him  where  buyers  for 
heroin  could  be  located.  Further,  appellant's  presence  at 
the  time  the  heroin  was  being  delivered,  knowing  that 
that  delivery  was  taking  place,  further  emphasizes  his 
participation  in  the  transaction  which  led  to  his  convic- 
tion. 


B.  The  Evidence  of  the  Imported  Nature  of  the 
Heroin  With  Respect  to  Which  the  Appellant 
Was  Convicted,  and  the  Appellant's  Knowledge 
of  That  Importation,  Was  Sufficient  to  Sustain 
the  Verdict  of  the  Jurj'^  and  the  Judgment  Pro- 
nounced Thereon. 

1.  The  Statute  Violated  by  the  Appellant  Provides  for 
Evidence  of  the  Illegal  Importation  of  Heroin,  and  the 
Appellant's  Knowledge  of  Such  Importation,  by  Virtue 
of  a  Presumption  Contained  Therein. 

The  appellant  contends  that  the  judgment  of  the  Court 
below  should  be  reversed  because  the  heroin  in  connection 
with  which  the  appellant  was  convicted  was  not  shown  to 
have  been  imported  at  all,  much  less  illegally,  nor  was  a 
showing  made  that  the  appellant  knew  such  narcotics  to 
have  been  imported.  With  respect  to  this  contention,  it 
becomes  necessary  to  look  to  the  language  of  the  statute 
here  violated.  Section  174  of  Title  18  of  the  United  States 
Code  reads  in  pertinent  part  as  follows: 

"Whoever  fraudulently  or  knowingly  imports  or 
brings  any  narcotic  drug  into  the  United  States  .  .  . 
contrary  to  law,  or  receives,  conceals,  buys,  sells,  or 
in  any  manner  facilitates  the  transportation,  con- 
cealment or  sale  of  any  such  narcotic  drug  after  be- 
ing imported  or  brought  in,  knowing  the  same  to  have 
been  imported  or  brought  into  the  United  States  con- 
trary to  law,  or  conspires  to  commit  any  of  such  acts 
in  violation  of  the  laws  of  the  United  States,  shall 
be  imprisoned  .  .  . 

"Whenever  on  trial  for  a  violation  of  this  section 
the  defendant  is  shown  to  have  or  to  have  had  pos- 
session of  the  narcotic  drug,  such  possession  shall  be 


deemed  sufficient  evidence  to  authorize  conviction  un- 
less the  defendant  explains  the  possession  to  the  satis- 
faction of  the  jury." 

Thus  it  can  be  seen  that  the  words  ".  .  .  possession 
shall  be  deemed  sufficient  evidence  to  authorize  convic- 
tion .  .  ."  provides  the  necessary  proof  not  only  of  the 
illegal  importation  of  the  heroin  here  in  question,  but  also 
the  appellant's  knowledge  of  that  importation. 

Yee  Hem  v.  United  States,  268  U.  S.  178  (1925). 

The  statutory  presumption  that  heroin  was  illegally 
imported  and  that  the  person  in  possession  of  such  heroin 
knew  of  the  illegal  importation  has  been  repeatedly  sus- 
tained. 

Hooper  v.  United  States,  16  F.  2d  868  (9th  Cir. 

1926); 
Stopelli  V.    United   States,    183   F.   2d   391    (9th 

Cir.  1950),  cert.  den.  340  U.  S.  864; 
United  States  v.  Moe  Liss,   105   F.  2d   144   (2d 

Cir.  1939); 
United  States  v.  Feinberg,   123   F.   2d  425    (7th 

Cir.  1941),  cert.  den.  315  U.  S.  801; 
Howard  v.  United  States,  75  F.  2d  562,  (7th  Cir. 

1935); 
Frank  v.   United  States,  37  F.  2d  77   (8th  Cir. 
1929). 
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2.  The  "Possession"  Required  to  Bring  the  Statutory  Pre- 
sumption Contained  in  Title  21,  United  States  Code, 
Section  174  Into  Operation  Need  Not  Be  That  of  the 
Person   Convicted  as  a  Result   of  That   Operation. 

Appellant  concedes  the  validity  of  the  statutory  pre- 
sumption contained  in  21  United  States  Code,  Section 
174  as  it  applies  to  his  co-defendant,  Joe  Bruno,  but  takes 
the  position  that  such  presumption  should  not  flow  to  him 
because  he  was  never  shown  to  have  been  in  possession 
of  the  heroin  in  question.  However  the  weakness  in  ap- 
pellant's position  can  be  found  by  reference  to  Title  18, 
United  States   Code,   Section  2,   which  reads: 

"Whoever  commits  an  offense  against  the  United 
States,  or  aids,  abets,  counsels,  commands,  induces, 
or  procures  its  commission,  is  a  principal." 

The  Courts  of  the  Second  and  Seventh  Circuits  have 
addressed  themselves  to  the  issue  of  the  "possession"  re- 
quired of  an  aider  and  abettor  to  invoke  the  statutory 
presumption  contained  in  21  United  States  Code,  Section 
174.  In  United  States  v.  Cohen,  124  F.  2d  164  (2d  Cir. 
1941),  cert.  den.  315  U.  S.  811,  the  Court  said: 

"Under  the  first  statute  we  have  quoted  [21 
U.  S.  C.  174]  it  was  only  necessary  to  show  pos- 
session of  the  narcotics  to  estabHsh  guilt  and  under 
the  second  statute  [18  U.  S.  C.  2],  making  an 
abettor  a  principal,  it  was  not  necessary  that  each  of 
the  defendants  should  have  had  the  narcotics,  but 
only  that  one  or  more  of  them  had  possession  while 
the  others  aided  in  the  illicit  transaction  to  which 
that  possession  was  incidental." 

This  language  was  quoted  with  approval  by  the  Court 
in  United  States  v.  Chiarelli,   192  F.  2d  528   (7th  Cir. 
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1951),  cert.  den.  342  U.  S.  913.  The  record  of  the  court 
below  indicates  clearly  that  appellant's  co-defendant,  Joe 
Bruno,  was  in  possession  of  heroin  incident  to  a  trans- 
action the  consummation  of  which  the  appellant  aided  and 
abetted,  [Rep.  Tr.  16,  17,  35,  41,  42].  In  this  regard  one 
may  be  charged  in  an  indictment  as  a  principal  and  con- 
victed as  an  aider  and  abettor,  as  this  Court  has  held  in 
Nye  and  Nisson  v.  United  States,  168  F.  2d  846  (9th 
Cir.  1948),  affirmed  336  U.  S.  613. 

There  is  a  further  difficulty  with  the  appellant's  con- 
tention that  the  judgment  of  the  trial  court  should  be 
reversed  because  the  appellant  was  not  shown  to  have 
been  in  possession  of  the  heroin  in  question.  This  diffi- 
culty arises  from  the  nature  of  the  indictment,  which 
charges  that  the  appellant  and  his  co-defendant,  Joe 
Bruno : 

".  .  .  after  importation,  did  knowingly  and  unlaw- 
fully sell  and  facilitate  the  sale  of  a  certain  narcotic 
drug,  namely:  approximately  83  grains  of  heroin,  to 
Ray  Velasquez,  which  said  heroin,  as  the  defendants 
then  and  there  well  knew,  had  been  imported  into  the 
United  States  contrary  to  law." 

Thus  it  can  be  seen  that  the  appellant  is  charged  with 
selling  and  facilitating  the  sale  of  the  charged  quantity 
of  heroin. 

In  construing  the  meaning  of  the  term  "facilitate"  as 
used  in  Title  21,  United  States  Code,  Section  174,  this 
court  has  said  on  P'on  Wing  Qiiong  v.  United  States, 
111  F.  2d  751   (9th  Cir.  1940)  at  page  756: 

"Since  the  term  'facilitate'  seems  not  to  have  any 
special  legal  meaning,  the  framers  of  this  statute 
must  have  had  in  mind  the  common  and  ordinary 
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definition  as  expressed  by  a  standard  dictionary. 
Quoting  from  Webster's  Unabridged  Dictionary, 
'facilitate'  is  defined  as  follows:  'To  make  easy  or 
less  difficult;  to  free  from  difficulty  or  impediment; 
as  to  facilitate  the  execution  of  a  task.'  " 

This  Court  has  further  stated,  in  Brown  v.  United 
States,  222  F.  2d  293  (9th  Cir.  1955)  that  one  need  not 
have  possession  of  heroin  in  order  that  he  be  convicted  of 
facilitating  the  sale  of  that  heroin. 

In  support  of  his  contention  with  respect  to  the  fact 
that  the  statutory  presumption  ought  not  to  be  applicable 
to  the  appellant  since  he  was  never  shown  to  have  been  in 
possession  of  heroin,  he  relies  heavily  on  Willsman  v. 
United  States,  286  Fed.  852  (8th  Cir.  1923).  He  also  re- 
lies on  Kalos  v.  United  States,  9  F.  2d  268  (8th  Cir.  1925) 
and  Adams  v.  United  States,  220  F.  2d  297  (5th  Cir. 
1955). 

The  Willsman  case  dealt  with  a  prosecution  for  the 
purchase  by  Willsman  and  his  co-defendant  Grant  of  a 
quantity  of  morphine  sulphate  otherwise  than  from  the 
original  stamped  package  containing  the  same.  There  was 
a  statutory  presumption  in  point  in  the  Willsman  case 
which  read: 

".  .  .  the  absence  of  appropriate  tax-paid  stamps 
from  any  of  the  aforesaid  drugs  shall  be  prima  facie 
evidence  of  a  violation  of  this  section  by  the  person 
in  whose  possession  same  may  be  found." 

In  construing  the  above  quoted  section  of  the  Harrison 
Anti-Narcotic  Act,  the  court  held,  under  the  facts  of  that 
case,  that  possession  by  a  co-defendant  was  insufficient 
to  raise  the  statutory  presumption  quoted  above.  How- 
ever, the  statutory  presumption  applicable  to  the  appel- 
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lant  is  entirely  different,  and  hence  the   Willsman  case 
provides  no  precedent  in  the  construction  of  the  statutory 
presumption  contained  in  21  United  States  Code,  Section 
174.  This  is  further  shown  by  looking  to  certain  language 
in  the  Willsman  case  itself,  where  it  was  said  at  page  855 : 
"If  the  matter  before  us  was  upon  an  indictment 
charging   an   unlawful    sale   by   the   defendants,   the 
evidence  would  undoubtedly  tend  to  show  Grant  to 
be  a  principal  in  fact,  and  Willsman  a  principal  in 
law,  because  aiding  and  abetting  in  the  sale;  but  the 
section  of  the  statute  making  an  abettor  a  principal 
has  no  application  to  the  matter  now  under  considera- 
tion." 

Thus  it  can  be  seen  that  under  the  authority  relied  on 
by  the  appellant,  appellant  charged  with  the  sale  of  heroin, 
would  be  liable  as  an  aider  and  abettor. 

Appellant  also  relies  on  Kalos  v.  United  States,  9  F. 
2d  268  (8th  Cir.  1925)  to  the  effect  that  the  Govern- 
ment must  prove  knowledge  of  unlawful  importation.  The 
case  of  Frank  v.  United  States,  37  F.  2d  77  (8th  Cir. 
1929),  in  construing  the  effect  of  the  Kalos  case,  in- 
dicated that  the  Kalos  case  held  as  it  did  because  pos- 
session with  the  knowledge  on  the  part  of  the  defendant 
that  the  substance  possessed  was  a  narcotic  drug  was 
not  proved,  and  hence  the  effect  of  the  presumption  con- 
tained in  21  U.  S.  C.  174  was  not  discussed  in  the  Kalos 
case. 

The  appellant  cites  Adams  v.  United  States,  220  F. 
2d  297  (5th  Cir.  1955).  That  case  deah  with  whether  or 
not  there  was  proof  that  the  defendant  sold  heroin,  since 
the  indictment  in  the  Adams  case  did  not  charge  that  the 
defendant  facilitated  the  sale  of  heroin,  only  that  the  de- 
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fendant  sold  heroin.  Here,  where  the  allegations  of  the 
indictment  show  a  facilitation  of  sale  rather  than  a  sale, 
the  Adams  case  does  not  support  the  appellant's  position. 

C.  The  Conduct  of  the  United  States  Attorney  Was 
in  No  Manner  Improper,  and  in  Any  Event  the 
Conduct  of  the  Prosecuting  Attorney  Resulted  in 
No  Prejudice  to  the  Appellant. 

Appellant  contends  that  the  United  States  Attorney 
asked  improper  questions  calculated  to  inflame  and  prej- 
udice the  jury.  He  admits  the  United  States  had  the 
right  to  show  to  the  jury  that  the  appellant  had  com- 
mitted a  felony  in  the  past,  since  this  went  to  impeach 
his  credibility  as  a  witness.  However,  appellant  alleges 
that  United  States  Attorney  went  further  than  this,  that 
he  insisted  the  appellant  tell  the  jury  where  he  met  Bobby 
Ulrey,  to  wit,  San  Quentin  prison.  With  respect  to  the 
questions  regarding  where  the  defendant  had  met  Ulrey, 
it  may  be  noted  that  these  were  received  into  evidence 
without  objection  on  the  part  of  the  appellant.  The  only 
objection  raised  on  the  subject  of  inquiry  into  appellant's 
prior  incarceration  in  San  Quentin  prison  was  an  objec- 
tion to  the  question  how  long  has  it  been  since  appellant 
had  been  in  San  Quentin.  Which  was  overruled.  Since  the 
relationship  between  appellant  and  Mr.  Ulrey  was  in  issue 
and  since  United  States  had  the  right  to  show  the  ap- 
pellant had  been  convicted  of  a  felony  prior  to  the  time 
of  this  indictment  was  brought  against  him^  it  is  sub- 
mitted that  there  is  no  error  in  allowing  the  testimony 
with  respect  to  the  prior  incarceration  in  San  Quentin 
to  come  into  evidence.  Morgan  v.  United  States,  98  F.  2d 
473  (8th  Cir.  1938),  cert,  denied  305  U.  S.  648,  reh. 
denied  305  U.  S.  674;  Vedin  v.  McConnell,  22  F.  2d 
753  (9th  Cir.  1927). 
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It  is  also  argued  by  appellant  that  there  was  prejudicial 
misconduct  on  the  part  of  the  United  States  Attorney 
when  he  asked  "what  were  the  circumstances  involved 
in  this  assault  with  a  deadly  weapon"  following-  an  ad- 
mission of  another  prior  felony  conviction.  To  this  ques- 
tion the  appellant  objected  and  the  objection  was  sustained, 
so  that  no  details  of  the  offense  were  put  before  the 
jury.  However,  appellant  did  not  ask  for  a  charge  that 
the  jury  disregard  the  question,  nor  did  appellant  make  a 
motion  for  a  mistrial.  He  chose  rather  to  gamble  on  the 
verdict,  and  since  it  was  not  favorable  to  him,  he  now 
raises  the  issue  of  misconduct.  Without  a  motion  for  a 
mistrial  an  appeal  based  upon  misconduct  is  waived. 
Jenkins  v.  United  States,  251  F.  2d  51  (5th  Cir.  1958). 
To  the  same  effect  is.  the  case  of  Harris  v.  United  States, 
261  F.  2d  897  (9th  Cir.  1959),  which  case  said  at  page 
902: 

"In  Albcrty  v.  United  States,  9  Cir.,  1937,  91 
F.  2d  461,  463,  the  assignments  of  error  raised  ques- 
tions as  to  the  propriety  of  Government  counsel's 
conduct.  The  Court  stated  at  Page  463:  'Whatever 
hesitation  counsel  may  have  regarding  a  claim  of  mis- 
conduct of  a  trial  judge,  there  is  none  in  claiming 
it  against  the  prosecutor.  It  should  be  made  at  once. 
The  Court  should  be  given  the  opportunity  for  in- 
stant correction  and,  if  the  offense  be  sufficiently 
hurtful,  declare  a  mistrial.  Counsel  cannot  occupy  the 
instruments  of  justice,  the  Court  and  jury,  in  an  ex- 
tended trial  and,  without  objection  or  motion  for  re- 
lief, raise  such  questions  on  appeal.'  The  same  view 
was  expressed  in  Pozvell  v.  United  States,  9  Cir. 
1929,  35  F.  2d  941." 
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Further  this  Court  has  held  in  Kasper  v.  United  States, 
225  F.  2d  275  (9th  Cir.  1955)  that  the  asking-  of  improper 
questions  by  the  prosecuting  attorney  does  not  necessarily 
affect  the  fairness  of  the  trial. 

D.     The  Issue  of  Entrapment  Cannot  Be  Raised  for 
the  First  Time  on  Appeal. 

Appellant  next  asserts  that  any  evidence  introduced  by 
the  United  States  from  testimony  given  by  Deputy  Vel- 
asquez was  illegally  obtained  because  Deputy  Velasquez 
had  induced  the  entire  transaction.  What  appellant  is 
really  trying  to  do  here  is  to  raise  the  issue  of  entrap- 
ment for  the  first  time  on  appeal.  Although  couching  his 
argument  in  the  terms  of  illegally  obtained  evidence  he 
argues  in  his  opening  brief  that  the  transportation  of  the 
appellant  from  the  point  where  Ulrey  and  Velasquez  first 
met  appellant  to  the  point  where  Ulrey  and  Velasquez 
met  the  co-defendant  Bruno  was  induced  by  Deputy 
Sheriff  Velasquez  and  that  without  this  all-important 
transportation  of  the  appellant  by  the  witness  for  the 
United  States  there  would  have  been  no  crime.  He  argues 
that  this  vital  element  was  done  by  the  agent  of  the 
United  States  contrary  to  law  and  established  cases, 
where  the  United  States  agent  acted  illegally  the  evidence 
so  obtained  is  illegal  and  inadmissible.  This  argument 
merely  attempts  to  put  before  this  Court  the  issue  of  en- 
trapment. This  issue  was  not  before  the  trial  court,  no 
instructions  were  given  on  the  issue  of  entrapment,  none 
were  requested  by  this  appellant,  and  no  objectiion  was 
raised  to  the  fact  that  no  entrapment  instructions  were 
given.  According  to  United  States  v.  Ginshiirg,  96  F.  2d 
882  (7th  Cir.  1938),  cert,  denied  305  U.  S.  620,  no  issue 
of  entrapment  can  be  raised  if  no  instructions  were  re- 
quested on  entrapment  or  no  objection  raised  to  the  fact 
that  entrapment  instructions  were  not  given. 
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However,  if  this  Court  wishes  to  consider  the  point,  its 
lack  of  substance  is  readily  apparent.  Sorrells  v.  United 
States,  287  U.  S.  435  (1932)  remains  the  leading  case  on 
the  subject  of  entrapment,  stating  that  artiface  and  stra- 
tagem may  be  employed  to  catch  those  engaged  in  criminal 
enterprises,  that  if  the  crime  begins  in  the  mind  of  the 
defendant,  not  in  the  mind  of  the  agents  of  the  United 
States,  there  is  no  entrapment.  Further  the  Sorrells  case 
shows  that  if  a  defendant  seeks  acquittal  on  the  basis 
that  he  was  entrapped  into  the  commission  of  crime  he 
must  subject  himself  into  a  searching  inquiry  into  his 
own  conduct  and  pre-dispositions,  toward  the  commission 
of  the  crime  charged,  since  entrapment  is  a  question  of 
fact  for  the  jury.  In  the  case  at  bar,  since  no  claim  was 
made  at  the  trial  that  the  defendant  was  entrapped  into 
the  commission  of  the  offense  for  which  he  was  convicted, 
there  was  no  opportunity  to  investigate  the  background 
of  the  defendant  in  order  to  see  whether  or  not  he  was 
predisposed  to  commit  the  crime,  or  whether  or  not  the 
crime  originated  in  his  mind  or  in  the  mind  of  those 
charged  with  the  enforcement  of  Federal  laws.  This  Court 
has  said  in  Trice  v.  United  States,  211  F.  2d  513  (9th 
Cir.  1954)  at  page  516: 

"The  people's  fight  through  the  Government 
against  the  use  of  narcotics  is  a  desperate  and  con- 
tinuous one.  So  great  is  the  menace  that  the  hiring 
of  disreputable  persons  to  act  with  the  narcotics 
agent  in  deceit  and  by  despicable  methods  to  catch 
distributors  of  the  'stuff  has  been  sanctioned  by 
the  highest  Courts  as  the  only  successful  manner  to 
combat  the  evil  .  .  . 

"Here  is  entrapment  in  fact  ...  the  question  is: 
Is  it  illegal  entrapment  and  the  answer  to  that  ques- 
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tion  is  to  be  found  in  the  testimony  of  the  nar- 
cotics agents,  on  whether  they  had  reasonable  grounds 
to  beheve  that  Trice  was  predisposed  to  engage  in  the 
ilHcit  traffic." 

Since  the  issue  of  entrapment  was  not  raised  below 
there  was  no  inquiry  as  to  whether  or  not  the  narcotics 
agents  had  reasonable  grounds  to  believe  that  appellant 
was  predisposed  to  engage  in  the  illicit  sale  of  narcotics. 
Therefore  the  point  cannot  now  be  urged  for  the  first 
time  that  as  to  this  appellant  the  Government  engaged  in 
illegal  activities  in  order  to  secure  his  arrest. 
United  States  v.  Ginshurg,  supra. 

V. 
CONCLUSION. 

1.  The  appellant,  by  failing  to  make  a  motion  for  ac- 
quittal at  the  end  of  all  of  the  evidence,  has  waived  the 
right  to  assert  the  insufficiency  of  the  evidence  of  juris- 
dictional facts. 

2.  It  is  clear  that  the  appellant  aided  and  abetted,  and 
facilitated  the  sale  of  heroin  by  the  co-defendant  Bruno 
to  Deputy  Velasquez.  Since  possession  was  proved  as  to 
Bruno,  the  consequences  of  such  possession  flow  to  the 
appellant  who  aided  and  abetted,  and  facilitated  the  trans- 
action to  which  that  possession  was  incidental. 

3.  The  conduct  of  the  prosecuting  attorney  was  proper, 
and  if  the  appellant  had  wished  to  preserve  any  alleged 
improprieties  for  review,  he  should  have  requested  a  charge 
that  the  jury  disregard  the  questions,  or  move  for  a  mis- 
trial. 
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4.  There  is  no  showing  that  the  defendant  was  en- 
trapped. Further,  the  issue  of  entrapment  was  never 
placed  before  the  jury.  Therefore  the  Government  re- 
spectfully requests  that  the  judgment  of  conviction  of  the 
trial  court  be  affirmed. 

Respectfully  submitted, 

Laughlin  E.  Waters, 

United  States  Attorney, 

Robert  John  Jensen, 

Assistant  United  States  Attorney, 
Chief,  Criminal  Division, 

LoYD  W.  Reed, 

Assistant  United  States  Attorney. 

Attorney  for  Appellee. 


No.  16179 
Mniteb  States 

Court  of  appeals 

Jfor  tfje  ^intlb  Circuit 


UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 

DAN  T.  KENNEDY, 

Appellee. 


l^ransfcript  of  ^ttoth 


Appeal  from  the  District  Court       i        i    »«-    "^ 
for  the  District  of  Alaska,  ^ 

Third  Division  W^K  <S  o  lJv)J 

PAUL  P.  O'BRiti^i' 


Phillips  &  Van  Orden  Co.,  4th  &  Berry,  San  Francisco,  Calif. — 3-13-59 


No.  16179 


nitth  States 

Court  of  Appeals; 

Jfor  tije  i^intl)  Circuit 


UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 

DAN  T.  KENNEDY, 

Appellee. 


tE^ranStript  of  i^etorb 


Appeal  from  the  District  Court 

for  the  District  of  Alaska, 

Tliird  Division 


Phillips  &  Van  Orden  Co.,  4th  &.  Berry,  San  Francisco,  Calif. — 3-13-59 


I 


INDEX 

[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and,  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.] 

PAGE 

Affidavit  of  Burr,  Donald  A 47 

Affidavit  of  Kennedy,  Dan  T 17 

Answer  of  Kennedy,  Dan  T 7 

Attorneys,  Names  and  Addresses  of 1 

Clerk's  Certificate 62 

Clerk's  Receipt   25 

Complaint   3 

Complaint,  Amended 30 

Demand  for  Jury  Trial 12 

Exhibits,  Plaintiff's: 

No.  1— Letter  Dated  June  26,  1951 34 

2— Memo  Dated  July  31, 1950 36 

Judgment  as  to  Tract  ''B" 23 

Minute  Entries : 

Marcli  7,  1952— Order  Granting  Motion  to 
Strike 12 

September  9,  1955^0rder  Removing  Cause 
Prom  Calendar 19 


u 

INDEX  PAGE 

January  3,  1957 — Order  Setting  Cause  for 

Trial  27 

May  31,  1957 — Order  Granting  Motion  for 

Early  Trial 29 

December  9,  1957 — Order  Setting  Cause  for 

Trial 29 

December  16,  1957— Trial  by  Jury 29 

January  2,   1958— Order  Re   Court  Trial 

Calendar    37 

Motion  for  Change  of  Place  of  Trial 15 

Motion  to  Dismiss 38 

Motion  for  Early  Trial 13 

Motion  for  Enlargement  of  Time 49 

Order  Re 50 

Motion  to  Reconsider  Order  Sustaining  Motion 

to  Dismiss  Condemnation  Proceeding 50 

Motion  to  Remove  From  Trial  Calendar 14 

Motion  to  Set  for  Trial 28 

Motion  to  Strike 11 

Notice  of  Appeal >..  61 

Notice  of  Hearing 26 

Opinion    39 

Opinion,  Supplemental 53 


ill 

INDEX  PAGE 

Order  for  Change  of  Venue 26 

Order  Directing  Publication  of  Notice 6 

Order  of  Dismissal 60 

Order  to  Remove  From  Trial  Calendar 15 

Statement  of  Points  on  Appeal G4 

Stipulation  Filed  February  19,  1953 13 

Stipulation  Filed  February  17,  1955 20 

Stipulation  for  Extension  of  Time 52 


NAMES  AND  ADDRESSES  OF,  ATTORNEYS 

PERRY  W.  NORTON, 

Asst.  Attorney  Oeneral; 

ROGER  P.  MARQUIS, 
A.  DONALD  MILEUR, 

Dept.  of  Justice, 
Washington  25,  D.  C. ; 

WILLIAM  T.  PLUMMER, 

U.  S.  Attorney, 
Anchorage,  Alaska, 

For  Appellant. 

DAVIS,  HUGHES  &  THORSNESS, 

Box  477, 
Anchorage,  Alaska, 

For  Appellee. 


United  States  of  America  3 

In  the  District  Court  for  the  District  of  Alaska, 
Fourth  Judicial  Division 

No.  6885 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

40  ACRES  OF  LAND,  Situate  in  Nenana  Record- 
ing Precinct,  Fourth  Division,  Territory  of 
Alaska,  and  DAN  T.  KENNEDY,  DUKE  E. 
STUBBS,  MRS.  ELIZABETH  S.  STUBBS 
and  All  Other  Persons  or  Parties  Unknown 
Claiming  Any  Right,  Title,  Estate,  Lien  or  In- 
terest in  the  Real  Estate  Described  Herein, 

Defendants. 

COMPLAINT 

1.  This  is  an  action  of  a  civil  nature  brought  by 
the  United  States  of  America  for  the  taking  of 
property  under  the  power  of  eminent  domain  and 
for  the  ascertainment  and  award  of  just  compensa- 
tion to  the  owners  and  parties  in  interest. 

2.  The  authority  for  the  taking  is  ''Act  ap- 
proved August  1,  1888  (C.  728,  pars.  1  and  2,  25 
Stat.  357)  as  amended  (62  Stat.  986;  40  U.S.C. 
1946  ed.,  Supp.  II,  Sec.  257)"  and  ''Chapter  VII, 
Public  Law  759,  81st  Congress." 

3.  The  use  for  which  the  property  is  to  be  taken 
is  as  a  part  of  Mount  McKinley  National  Park, 
Alaska,  within  which  exterior  boundaries  it  is  now 
located. 
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4.  The  interest  to  be  acquired  in  the  property 
is  an  estate  in  fee  simple. 

5.  The  property  so  to  be  taken  is  in  the  Nenana 
Recording  Precinct,  Fourth  Judicial  Division,  Ter- 
ritory of  Alaska,  and  is  more  particularly  described 
as  follows: 

Tract  A:  The  south  half  (i/o)  of  the  north- 
west quarter  (i/i)  of  the  southeast  quarter  (1/4) 
of  the  northeast  quarter  (1/4)  of  Section  4  in 
Township  14  South  of  Range  7  West  of  the 
Fairbanks  Meridian,  Alaska,  containing  five 
acres,  according  to  the  Official  Plat  of  Survey 
of  the  said  land,  on  file  in  the  Bui'eau  of  Land 
Management ; 

Tract  B:  The  south  half  (i/o)  of  the  south- 
east quarter  (I/4)  of  the  northeast  quarter  (14)  ; 
the  north  half  (1/2)  of  the  north  half  (1/2)  of 
the  northeast  quarter  (14)  of  the  southeast 
quarter  (%),  and  the  north  half  (1/2)  of  the 
south  half  (1/2)  of  the  north  half  (i/o)  of  the 
northeast  quarter  (i/4)  of  the  southeast  quar- 
ter (1/4)  of  Section  4  in  Township  14  South  of 
Range  7  West  of  the  Fairbanks  Meridian, 
Alaska,  containing  thirty-five  (35)  acres,  ac- 
cording to  the  official  Plat  of  Survey  of  the 
said  land,  on  file  in  the  Bureau  of  Land  Man- 
agement, 

together  with  all  buildings  and  improvements,  if 
any,   all   appurtenances   thereto,   and   all   interests 
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therein,  as  shown  on  the  plat  attached  hereto  and 
by  this  reference  made  a  part  hereof. 

6.  The  persons  known  to  the  plaintiif  to  have 
or  ckiim  an  interest  in  the  property  are: 

Tract  A  (as  described  in  paragraph  5) — Dan  T. 
Kennedy. 

Tract  B  (as  described  in  paragraph  5) — Duke  E. 
Stubbs,  Mrs.  Elizabeth  S.  Stubbs. 

7.  In  addition  to  the  persons  named,  there  are 
or  may  be  others  who  have  or  claim  some  interest  in 
the  property  to  be  taken,  whose  names  are  unknown 
to  the  plaintiff  and  on  diligent  inquiry  have  not 
been  ascertained.  They  are  made  parties  to  the 
action  under  the  designation  "Unknown  Owners." 

Wherefore,  the  plaintiff  demands  judgment  that 
the  property  be  condemned  and  that  just  compen- 
sation for  the  taking  be  ascertained  and  awarded 
and  for  such  other  relief  as  may  be  lawful  and 
proper. 


United  States  Attorney; 
/s/  HUBERT  A.  GILBERT, 


Asst.  U.  S.  Attorney. 
[Endorsed]:     Filed  September  6,  1951. 
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[Title  of  District  Court  and  Cause.] 

ORDER  DIRECTING  PUBLICATION 
OF  NOTICE 

Now,  on  this  2nd  day  of  November,  1951,  this 
matter  coming  on  for  hearing  on  plaintiff's  Motion 
for  an  Order  for  service  of  Notice  herein  by  publi- 
cation; and 

It  appearing  to  the  court  that  the  plaintiff  has 
good  cause  of  action  against  the  defendants,  known 
and  unknown,  named  in  the  title  of  this  cause  here- 
inabove set  forth;  and, 

That  Jessen's  Weekly  is  a  weekly  newspaper  of 
general  circulation  and  regularly  published  at  Fair- 
banks, Alaska,  and  the  most  likely  to  give  notice  to 
the  defendants; 

Now,  Therefore,  It  Is  Hereb}^  Ordered  that  notice 
herein  be  served  upon  the  said  defendants,  and  each 
of  them,  by  publishing  the  same  in  said  Jessen's 
Weekly  once  each  week  for  four  consecutive  weeks, 
commencing  with  the  issue  of  November  8th,  1951, 
as  well  as  by  forthwith  mailing  a  copy  of  said 
Notice  and  Complaint  to  each  of  the  defendants 
whose  place  of  residence  is  known,  in  the  United 
States  Post  Office  at  Fairbanks,  Alaska,  postage 
prepaid,  directed  to  each  of  said  defendants  at  his 
place  of  residence  as  shown  in  the  Affidavit  support- 
ing the  plaintiff's  Motion  upon  which  this  Order  is 
based. 


United  States  of  America  7 

Done  at  Fairbanks,  Alaska,  this  2nd  day  of  Nov., 
1951. 

/s/  HARRY  E.  PRATT, 
District  Judge. 

[Endorsed] :    Filed  November  2,  1951. 


[Title  of  District  Court  and  Cause.] 

SEPARATE  ANSWER  OP  DEFENDANT 
DAN  T.  KENNEDY 

Comes  now  Dan  T.  Kennedy,  one  of  the  above- 
named  defendants,  and  for  himself  as  the  owner  of 
Iract  A  described  in  plaintiff's  complaint,  but  not 
for  his  co-defendants,  in  answer  to  plaintiff's  com- 
plaint admits,  denies  and  alleges  as  follows : 

I. 

Defendant  admits  the  allegations  of  the  first  para- 
graph of  plaintiff's  complaint. 

II. 

Defendant  admits  that  this  action  is  commenced 
inder  what  is  now  known  as  Title  40,  U.  S.  Code, 
Section  257.  Defendant  has  no  knowledge  or  infor- 
nation  concerning  the  other  allegations  of  the  sec- 
md  paragraph  of  plaintiff's  complaint  and  there- 
fore denies  each  and  all  of  such  allegations. 

III. 

Defendant  admits  that  the  property  in  question 
3wned  by  Defendant,  Dan  T.  Kennedy,  is  located 
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within  the  exterior  boundaries  of  Mount  McKinley 
National  Park,  Alaska,  and  denies  each  and  all  the 
other  allegations  of  the  third  paragraph  of  plain- 
tiff's complaint. 

IV. 

Defendant  admits  that  his  estate  in  the  property 
in  question  is  a  fee  simple  estate.  Defendant  has  no 
knowledge  or  information  sufficient  to  form  a  belief 
concerning  the  interest  in  such  property  which  is 
sought  to  be  acquired  by  the  plaintiff,  and  therefore 
denies  each  and  all  the  other  allegations  of  the 
fourth  paragraph  of  the  plaintiff's  complaint. 

V. 

The  defendant,  Dan  T.  Kennedy,  admits  that  the 
property  owned  by  him  and  described  in  plaintiff's 
complaint  as  Tract  A  is  located  in  Nenana  Record- 
ing Precinct,  Fourth  Judicial  Division,  Territory 
of  Alaska,  and  is  described  as  set  forth  in  the  fifth 
paragraph  of  plaintiff's  complaint.  Defendant  has 
no  knowledge  or  information  sufficient  to  form  a 
belief  concerning  the  other  allegations  of  the  fifth 
paragraph  of  plaintiff's  complaint,  and,  therefore, 
denies  each  and  all  of  such  allegations. 

VI. 

Defendant  Dan  T.  Kennedy  alleges  that  he  is  the 
owner  in  fee  simple  of  Tract  A  as  described  in 
paragraph  six  of  plaintiff's  complaint.  Defendant 
has  no  knowledge  or  information  sufficient  to  form 
a  belief  concerning  the  other  allegations  of  the  sixth 
paragraph  of  plaintiff's  complaint  and,  therefore, 
denies  each  and  all  of  such  allegations. 
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VII. 

Defendant  Dan  T.  Kennedy  alleges  that  there  are 
no  other  owners  or  claimants  of  the  property  de- 
scribed as  Tract  A  in  plaintiff's  complaint  save  and 
except  the  defendant,  Dan  T.  Kennedy.  Defendant 
has  no  knowledge  or  information  sufficient  to  form 
a  belief  concerning  the  other  allegations  of  the 
seventh  paragraph  of  plaintiff's  complaint  and, 
therefore,  denies  each  and  all  of  such  allegations. 

As  a  further  answer  to  plaintiff's  complaint  and 
by  way  of  affirmative  defense  thereto,  defendant 
alleges  as  follows : 

I. 

That  the  property  described  as  Tract  A  in  para- 
graph five  of  plaintiff's  complaint  was  acquired  by 
defendant,  Dan  T.  Kennedy,  more  than  twenty 
years  ago  as  his  home  and  as  a  headquarters  site 
for  operation  of  defendant's  business  as  a  big 
game  guide  and  as  a  trapper  and  as  a  headquarters 
for  certain  mining  operations  contemplated  by  the 
defendant  and  that  defendant  used  .and  occupied 
such  land  for  those  purposes  until  excluded  there- 
from by  the  plaintiff  as  hereinafter  more  fully 
set  forth. 

II. 

That  thereafter  and  without  his  knowledge  and 
consent  and  against  the  wishes  of  the  defendant, 
Dan  T.  Kennedy,  Tract  A  owned  by  such  defend- 
ant was  included  within  the  boundaries  of  Mount 
McKinley  National  Park  when  the  boundary  lines 
of  such  park  were  extended. 
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III. 

That  thereafter  Defendant,  Dan  T.  Kennedy,  was 
prevented  from  carrying  on  his  business  from  his 
property  as  above  set  forth  by  direction  of  vari- 
ous officials  of  the  National  Park  and  Service, 
and  that  defendant  was  forced  to  vacate  the  prem- 
ises and  move  his  home  elsewhere. 

IV. 

That  the  property  owned  by  defendant,  Dan  T. 
Kennedy,  and  sought  to  be  condemned  by  this  ac- 
tion is  East  of  the  Alaska  Railroad  and  outside  of 
the  area  which  has  been  used  by  Mount  McKinley 
National  Park  and  as  defendant,  Dan  T.  Kennedy, 
believes  and  so  alleges  such  property  is  actually  not 
a  part  of  Mount  McKinley  National  Park  and  is 
not  necessary  for  the  use  or  benefit  of  such  Na- 
tional Park  and  that  there  is  no  reason  at  all  for 
defendant's  property  to  be  taken  for  the  uses  set 
forth  in  plaintiff's  complaint. 

Wherefore,  having  fully  answered  plaintiff's 
complaint  defendant  prays  that  plaintiff  take  noth- 
ing thereby  and  that  defendant  have  and  recover 
of  and  from  the  plaintiff  costs  and  damages  and 
that  defendant  may  have  all  other  relief  provided 
by  law  in  the  premises. 

DAVIS  &  RENFREW, 

By  /s/  EDWARD  V.  DAVIS, 

Attorneys  for  the  Defendant, 
Dan  T.  Kennedy. 
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A  jury  trial  iii  the  above-entitled  matter  is  hereby 
demanded. 

DAVIS  &  RENFREW, 

By  /s/  EDWARD  V.  DAVIS, 

Attorneys  for  Defendant, 
Dan  T.  Kennedy. 

Duly  verified. 

[Endorsed]  :    Filed  November  19,  1951. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  STRIKE 

Comes  now  the  plaintiff  in  the  above-entitled  ac- 
tion and  moves  this  Honorable  Court  to  strike  from 
the  separate  answer  of  the  defendant,  Dan  T.  Ken- 
nedy, all  of  paragraph  IV  on  the  ground  that  where 
land  is  taken  pursuant  to  an  Act  of  Congress,  the 
administrative  determination  of  the  agency  at  whose 
request  the  property  is  being  required  is  not  subject 
to  judicial  review. 

Dated  at  Fairbanks,  Alaska,  this  18th  day  of 
January,  1952. 

/s/  HUBERT  A.  GILBERT, 
Assistant   United    States   Attorney,    Attorney   for 
Plaintiff. 

[Endorsed]:     Filed  January  18,  1952. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

The  Government  was  represented  by  Hubert  A. 
Gilbert,  Asst.  U.  S.  Attorney;  the  defendant  was 
not  represented. 

Mr.  Gilbert  had  argument  on  *  the  Government's 
motion  to  strike  from  the  answer  of  defendant 
Kennedy. 

It  was  ordered  that  the  motion  be  granted. 


*     *     * 


Entered  March  7, 1952. 


[Title  of  District  Court  and  Cause.] 

DEMAND  FOR  JURY  TRIAL 

The  plaintiff  in  the  above-entitled  cause,  the 
United  States  of  America,  demands  a  trial  of  the 
cause  by  jury. 

/s/  EVERETT  W.  HEPP, 

United  States  Attorney. 

[Endorsed]  :     Filed  August  26,  1952. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO   SET  FOR  TRIAL 

Comes  now  the  complainant  in  the  above-entitled 
cause  and  represents  to  the  court  that  said  cause 
is  now  at  issue  and  ready  to  be  set  for  trial,  and 
moves  this  Honorable  Court  for  a  day  certain  for 
the  trial  of  said  cause. 

This  motion  is  based  on  the  files  and  records 
herein. 

Dated  at  Fairbanks,  Alaska,  this  10th  day  of 
December,  1952. 

/s/  R.  J.  McNEALY, 

United  States  Attorney. 

[Endorsed]  :     Filed  December  12,  1952, 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  between  R.  J. 
McNealy,  attorney  for  plaintiff,  and  Edward  V. 
Davis,  of  the  firm  of  Davis,  Renfrew  and  Hughes, 
attorneys  for  defendant,  Dan  T.  Kennedy,  that  the 
above-entitled  cause  be  set  in  the  month  of  October, 
1953,  for  trial,  or  such  date  that  may  be  agreeable 
to  the  parties  hereto  and  the  Court. 
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Dated  this  ISth  day  of  February,  1953. 

/s/  R.  J.  McNEALY, 

United  States  Attorney, 
Attorney  for  Plaintiff. 

DAVIS,  RENFREW  AND 
HUGHES, 

By  /s/  EDWARD  V.  DAVIS, 

Attorney  for  Defendant, 
Dan  T.  Kennedy. 

[Endorsed]  :     Filed  February  19,  1953. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  REMOVE  FROM 
TRIAL  CALENDAR 

Comes  now  the  attorney  for  the  Government, 
Theodore  F.  Stevens,  and  moves  this  Honorable 
Court  for  an  order  removing  the  above-entitled 
cause  from  the  trial  calendar  for  the  reason  that 
settlement  negotiations  are  presently  pending  be- 
tween the  plaintiff  and  the  attorney  for  the  defend- 
ant, Dan  T.  Kennedy. 

Dated  at  Fairbanks,  Alaska,  this  22nd  day  of 
March,  1955. 

/s/  THEODORE  F.  STEVENS, 
United  States  Attorney. 

[Endorsed] :     Filed  March  23,  1955. 
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[Title  of  District  Court  and  Cause.] 

ORDER  TO  REMOVE  FROM 
TRIAL  CALENDAR 

This  matter  coming  on  regularly  for  hearing 
upon  the  motion  of  Theodore  P.  Stevens,  United 
States  Attorney,  for  an  order  removing  the  above- 
entitled  cause  from  the  trial  calendar,  and  it  ap- 
pearing to  the  Court  that  settlement  negotiations 
are  presently  pending  between  the  plaintiff  and 
the  attorney  for  the  defendant  Dan  T.  Kennedy, 
now  therefore: 

It  Is  Ordered  that  the  above-entitled  matter  be, 
and  the  same  is  hereby,  removed  from  the  trial 
calendar. 

Dated  at  Fairbanks,  Alaska,  this  23rd  day  of 
March,  1955. 

/s/  VERNON  D.  FORBES, 
District  Judge. 

[Endorsed] :     Filed  and  entered  March  23,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  CHANGE  OP  PLACE 
OF  TRIAL 

Comes  Now  Dan  T.  Kennedy,  one  of  the  above- 
named   defendants   and   moves   that   the   place    of 
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trial  of  the  above-entitled  action  may  be  changed 
from  Fairbanks  in  the  Fourth  Judicial  Division 
of  the  Territory  of  Alaska  to  Anchorage  in  the 
Third  Judicial  Division  of  the  Territory  of  Alaska 
for  the  reason  that  the  convenience  of  the  witnesses 
and  the  ends  of  justice  would  be  promoted  by  such 
change  and  for  the  reason  that  the  defendant  Dan 
T.  Kennedy,  at  all  times  here  in  question  has  re- 
sided at  Anchorage  in  the  Third  Judicial  Division 
of  the  Territory  of  Alaska  and  now  so  resides  at 
that  place  and  for  the  reason  that  considering  avail- 
able means  of  travel  the  defendant,  Dan  T.  Kennedy, 
will  be  put  to  unnecessary  expense  and  incon- 
venience if  required  to  appear  at  Fairbanks,  the 
place  in  which  the  action  has  been  commenced,  for 
the  trial  of  this  matter. 

This  motion  is  based  on  all  the  records  and  files 
of  this  action  and  on  the  affidavit  of  Dan  T.  Ken- 
nedy, one  of  the  above-named  defendants. 

DAVIS,  RENFREW  & 
HUGHES, 

By  /s/  EDWARD  V.  DAVIS, 

Attorneys  for  the  Defendant, 
Dan  T.  Kennedy. 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

United  States  of  America, 

Territory  of  Alaska, 

Third  Judicial  Division — ss. 

Dan  T.  Kennedy,  being  first  duly  sworn,  upon  his 
oath  deposes  and  says : 

That  he  is  the  Dan  T.  Kennedy  named  as  one  of 
the  defendants  in  the  above-entitled  action.  That 
he  is  the  owner  of  certain  property  described  as 
Tract  ''A"  in  plaintiff's  complaint  on  file  in  this 
action  and  that  he  has  been  the  owner  of  such  prop- 
erty since  he  received  patent  thereto  more  than 
twenty  (20)  years  ago.  That  the  property  involved 
in  this  matter  is  located  near  McKinley  Park  Sta- 
tion on  the  Alaska  Railroad  approximately  equidis- 
tant between  Anchorage,  Alaska  and  Fairbanks, 
Alaska.  That  affiant  has  resided  at  Anchorage, 
Alaska,  for  more  than  ten  (10)  years  last  past  and 
for  a  considerable  period  of  time  prior  to  the  com- 
mencement of  this  action  in  the  month  of  Septem- 
ber of  1951.  That  all  of  defendant's  witnesses  re- 
side at  Anchorage,  Alaska,  or  in  that  vicinity.  That 
defendant  is  over  eighty  (80)  years  of  age  and  fre- 
quently requires  medical  attention.  That  defendant 
has  limited  means  and  that  it  would  cause  unneces- 
sary hardship  upon  the  defendant  to  require  him  to 
transport  himself  and  his  witnesses  to  and  from 
Fairbanks,  Alaska,  for  the  trial  of  this  matter  and 
to  maintain  himself  and  his  witnesses  at  Fairbanks, 
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Alaska,  while  engaged  in  the  trial  of  the  matter. 
That  as  will  appear  from  the  records  and  files  of 
this  matter,  the  United  States  of  America  is  at- 
tempting to  acquire  defendant's  property  by  con- 
demnation. That  if  defendant  is  required  to  go  to 
Fairbanks,  Alaska,  to  defend  the  above-entitled 
matter  and  if  he  is  required  to  have  his  witnesses 
at  such  place  that  the  cost  of  such  transportation 
and  of  maintaining  defendant  and  his  witnesses  at 
Fairbanks,  Alaska,  would  in  effect  seriously  cut 
down  the  amount  of  money  which  would  remain  net 
to  the  defendant  upon  determination  of  the  value 
of  the  property  in  the  event  the  Court  should  decide 
to  allow  the  requested  condemnation  of  defendant's 
property  and  would  in  effect  amount  to  a  taking  of 
defendant's  property  without  just  compensation 
therefor.  That  the  plaintiff  in  this  action  and  its 
agents  at  all  times  have  known  that  the  defendant, 
Dan  T.  Kennedy,  was  a  resident  of  Anchorage, 
Alaska,  and  that  a  trial  of  this  matter  at  Fair- 
banks, Alaska,  would  seriously  hinder  the  defend- 
ant in  making  his  defense  to  such  action  and  as  de- 
fendant is  informed  and  believes  and  so  alleges  the 
fact  to  be  the  action  was  commenced  at  Fairbanks, 
Alaska,  rather  than  at  Anchorage,  Alaska,  for  the 
specific  purpose  of  causing  the  defendant,  Dan  T. 
Kennedy,  unnecessary  expense  or  inconvenience. 
That  as  affiant  is  informed  and  believes  and  so 
alleges  the  fact  to  be  it  is  just  as  convenient  for  the 
plaintiff's  witnesses  to  meet  at  Anchorage,  Alaska, 
as  it  is  for  them  to  meet  at  Fairbanks,  Alaska,  and 
that    the    matter    can   be    handled    in    Anchorage, 
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Alaska,  by  the  District  Attorney  at  that  place  or  at 
the  option  of  the  Government  by  the  District  At- 
torney of  the  Fourth  Division  of  the  Territory  of 
Alaska  and  for  that  reason  trial  of  the  matter  at 
Fairbanks  would  cause  unnecessary  expense  and  in- 
convenience to  the  defendant  without  corresponding 
benefit  to  the  Government  as  plaintiff.  That  for  the 
foregoing  reasons  affiant  believes  that  the  conven- 
ience of  witnesses,  including  affiant  and  the  ends  of 
justice  would  be  promoted  by  changing  the  place 
of  trial  from  Fairbanks,  Alaska,  to  Anchorage, 
Alaska,  as  prayed  in  defendant's  motion. 

/s/  DAN  T.  KENNEDY. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  April,  1955. 

[Seal]        /s/  EDWARD  V.  DAVIS, 

Notary  Public  for  Alaska. 
My  commission  expires:  11/7/1958. 

[Endorsed] :     Filed  April  21,  1955. 


[Title  of  District  Court  and  Cause.] 

ORDER 

The  Government  was  represented  by  Theodore  F. 
Stevens,  U.  S.  Attorney,  the  defendant  was  neither 
present  nor  represented. 

On  the  Motion  of  Mr.  Stevens,  it  was  Ordered 
that  this  cause  be  removed  from  the  calendar,  pend- 
ing further  negotiations. 

Entered  September  9,  1955. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

Whereas,  the  default  of  the  defendants  herein 
was  entered  upon  the  25th  day  of  August,  1952,  for 
failure  to  answer  or  otherwise  plead,  and 

Whereas  Duke  E.  Stubbs  died  in  1939,  and  by 
will  filed  in  the  State  of  Washington  January  31, 
1940,  said  Duke  E.  Stubbs  bequeathed  and  devised 
his  entire  estate  to  Mrs.  Elizabeth  S.  Stubbs,  with 
the  exception  of  One  Dollar  ($1.00)  each  to  the 
children  of  Duke  E.  Stubbs,  and 

Whereas  Mrs.  Elizabeth  S.  Stubbs  died  on  the 
13th  day  of  September,  1954,  in  the  State  of  New 
York,  leaving  a  last  will  and  testament,  which  has 
been  duly  probated  in  the  Surrogate's  Court  of  the 
State  of  New  York,  County  of  Bronx,  and  letters 
testamentally  filed  in  said  Court  on  the  3rd  day  of 
March,  1955,  a  copy  of  which  is  attached  to  this 
stipulation,  and 

Whereas  Mary  E.  Weiss,  the  executrix  of  the  es- 
tate of  Mrs.  Elizabeth  S.  Stubbs,  is  desirous  of 
entering  into  a  settlement  in  regard  to  the  interest 
of  Mrs.  Elizabeth  E.  Stubbs  and  the  property  de- 
scribed in  the  complaint  herein,  including  the  inter- 
est of  Mrs.  Elizabeth  E.  Stubbs,  which  was  obtained 
pursuant  to  the  will  of  Duke  E.  Stubbs,  as  afore- 
said. 

It  Is  Therefore  Hereby  Stipulated  that  judgment 
be    entered    in    the    amount    of    Four    Thousand 
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($4,000.00)  inclusive  of  interest  as  just  compensa- 
tion for  Tract  B,  to  wit,  the  property  described  as 
belonging  to  Duke  E.  Stubbs  and  Mrs.  Elizabeth 
S.  Stubbs  in  the  complaint  herein  filed  on  Septem- 
ber 6,  1951;  and  that  neither  party  be  awarded 
costs  in  this  action. 

Dated  at  New  York,  N.  Y.,  this  6th  day  of  Febru- 
ary, 1956. 

/s/  MARY  E.  WEISS, 

Executrix  of  Estate 

of  Mrs.  Elizabeth  E.  Stubbs. 

Subscribed  and  sworn  to  before  me  this  6th  day 
of  February,  1956. 

/s/  ROBERT  SHAPIRO, 
Commissioner  of  Deeds,  City  of  New  York,  Bronx 
Co.  Clk's  No.  S-38-56,  Reg.  No.  6-5-24,  N.  Y. 
Co.  Clk's  No.  152,  Reg.  No.  6-S-46. 

Commission  expires  September  20,  1956. 

/s/  BERNSTEIN  &  SHAPIRO, 

Attorneys  for  Mary  E.  Weiss. 

Dated  at  Fairbanks,  Alaska,   this   16th   day   of 
February,  1956. 

/s/  THEODORE  F.  STEVENS, 
United  States  Attorney. 
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No.  30901 

The  People  of  the   State  of  New  York,  to  all  to 
whom  these  presents  shall  come  or  may  concern, 

Send  Greeting : 

Know  Ye,  That  we,  having  inspected  the  Records 
of  our  Surrogate's  Court  in  and  for  the  County  of 
Bronx,  do  find  that  on  the  1st  day  of  March  in  the 
year  one  thousand  nine  hundred  and  fifty-five,  by 
said  Court,  Letters  Testamentary  on  the  estate  of 
Elizabeth  S.  Stubbs,  late  of  the  County  of  Bronx, 
deceased,  were  granted  unto  Mary  E.  Weiss,  of  the 
County  of  Westchester  the  Executrix  named  in  the 
last  Will  and  Testament  of  said  deceased,  and  that 
it  does  not  appear  by  said  Records  that  said  Letters 
have  been  revoked. 

In  Testimony  AYhereof,  we  have  caused  the  Seal 
of  the  Surrogate's  Court  of  the  County  of  Bronx 
to  be  hereunto  affixed. 

Witness,  Hon.  Christopher  C.  McGrath,  Surro- 
gate of  our  said  County,  in  The  City  of  New  York, 
the  3rd  day  of  March,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  fifty-five. 

/s/  JOHN  J.  SULLIVAN, 

Clerk  of  the  Surrogate's 
Court. 

[Endorsed]:     Filed  February  17,  1956. 
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In  the  District  Court  for  the  District  of  Alaska, 
Fourth  Judicial  Division 

No.  6885  Civil 

[JNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

to  ACRES  OF  LAND,  SITUATE  IN  NENANA 
RECORDING  PRECINCT,  FOURTH  DIVI- 
SION, TERRITORY  OF  ALASKA,  and  DAN 
T.  KENNEDY,  DUKE  E.  STUBBS,  MRS. 
ELIZABETH  S.  STUBBS  and  ALL  OTHER 
PERSONS  OR  PARTIES  UNKNOWN 
CLAIMING  ANY  RIGHT,  TITLE,  ESTATE, 
LIEN  OR  INTEREST  IN  THE  REAL  ES- 
TATE DESCRIBED  HEREIN, 

Defendants. 

JUDGMENT  AS  TO  TRACT  ''B" 

This  matter  coming  before  the  Court  on  the 
Stipulation  of  Mary  E.  Weiss,  Executrix  of  the 
estate  of  Mrs.  Elizabeth  S.  Stubbs,  the  sole  owner 
)f  Tract  '^B,"  described  herein,  as  a  result  of  the 
vill  of  Duke  E.  Stubbs,  said  Stipulation  being 
mtered  into  by  the  plaintiff  through  its  attorney, 
:he  United  States  Attorney,  and  said  Stipulation 
Droviding  that  Four  Thousand  Dollars  ($4,000.00) 
3hall  be  just  compensation  for  Tract  ''B,"  and 

Whereas  the  default  of  Duke  E.  and  Elizabeth  S. 
Stubbs  was  duly  entered  by  this  Court  on  the  25th 
lay  of  August,  1952,  after  said  defendants  were 
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dul}^  and  re^larly  served  with  notice  by  publica- 
tion, 

It  Is  Now  Hereby  Ordered,  Adjudged  and  De- 
creed that 

1.  The  United  States  pursuant  to  this  Judgment 
shall  have  an  estate  in  fee  simple  for  the  purposes 
and  pursuant  to  the  authority  set  forth  in  the  com- 
plaint herein  in  the  following  property,  to  wit : 

The  south  half  (%)  of  the  southeast  quarter  (%) 
of  the  northeast  quarter  (1/4),  the  north  half  (%) 
of  the  north  half  (%)  of  the  northeast  quarter  (14) 
of  the  southeast  quarter  (1/4),  and  the  north  half 
(I/2)  of  the  south  half  (1/2),  of  the  north  half  (1/2) 
of  the  northeast  quarter  (%)  of  the  southeast 
quarter  (1/4)  of  Section  4  in  Township  14  South  of 
Range  7  West  of  the  Fairbanks  Meridian,  Alaska, 
containing  thirty-five  (35)  acres,  according  to  the 
official  Plat  of  Survey  of  the  said  land,  on  file  in 
the  Bureau  of  Land  Management. 

2.  The  United  States  shall  pay  to  Mary  E.  Weiss 
as  just  compensation  for  the  tract  described  above, 
the  amount  of  Four  Thousand  Dollars  ($4,000.00) 
inclusive  of  interest  and  the  Court  hereby  expressly 
approves  the  Stipulation  by  the  parties  herein. 

3.  The  United  States  has  the  right  and  authority 
to  take  said  land  pursuant  to  the  acts  of  Congress 
set  forth  in  the  complaint  herein  and  the  use  for 
which  said  property  has  been  taken  is  for  public 
use,  to  wit,  said  property  is  now  a  part  of  the 
Mount  McKinley  National  Park. 
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4.     No  costs  or  attorneys'  fees  shall  be  awarded 
to  either  party  to  this  action. 

Done   at   Fairbanks,    Alaska,    this   24th   day   of 
February,  1956. 

/s/  VERNON  D.  FORBES, 
District  Judge. 

Lodged  February  24,  1956. 

[Endorsed]:     Filed    and    entered    February    27, 
1956. 


[Title  of  District  Court  and  Cause.] 

CLERK'S  RECEIPT 

I,  John  B.  Hall,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  Fourth  Judicial  Division,  Dis- 
trict of  Alaska,  do  hereby  certify  that  on  the  2nd 
day  of  April,  1956,  I  received  from  the  United 
States  of  America,  plaintiff,  herein,  and  deposited 
in  the  Registry  of  the  Court,  the  sum  of  Four 
Thousand  Dollars  ($4,000.00),  pursuant  to  the  Judg- 
ment as  to  Tract  "B"  hereinbefore  entered  confirm- 
ing the  awards  as  to  Tract  '*B"  in  the  above-entitled 
condemnation  proceeding. 

Dated  at  Fairbanks,  Alaska,  this  2nd  day  of 
April,  1956. 

[Seal]        /s/  JOHN  B.  HALL, 

Clerk. 

[Endorsed] :     Filed  April  2,  1956. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  HEARING 

To  the  Defendants  Above  Named  and  to  Davis,  Ren- 
frew and  Hughes,  His  Attorneys : 

You,  and  Each  of  You,  Will  Please  Take  Notice 
that  the  Motion  for  Change  of  Place  of  Trial  will 
be  called  on  for  hearing  in  the  court  room  of  the 
above-entitled  Court  at  Fairbanks,  Alaska,  on  the 
16th  day  of  November,  1956,  at  the  hour  of  1:30 
p.m.  on  said  day,  or  as  soon  thereafter  as  counsel 
can  be  heard. 

Dated  at  Fairbanks,  Alaska,  this  5th  day  of  No- 
vember, 1956. 

/s/  GEORGE  M.  YEAGER, 

United  States  Attorney. 

[Endorsed]:     Filed  November  6,   1956. 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  CHANGE  OF  VENUE 

Defendant,  Dan  T.  Kennedy,  having  heretofore 
filed  a  motion  for  change  of  place  of  trial  to  the 
above-entitled  cause  to  the  District  Court  for  the 
Third  Division  of  the  Territory  of  Alaska,  and  the 
United  States  having  settled  the  matter  except  as 


I 
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to  the  defendant  Dan  T.  Kennedy  and  making  no 
objection  to  the  motion: 

Now,  Therefore,  It  Is  Hereby  Ordered  and  Ad- 
judged that  the  above-entitled  matter  shall  be  trans- 
ferred for  trial  to  the  District  Court  for  the  Third 
Division,  Territory  of  Alaska. 

The  Clerk  of  this  Court  is  hereby  directed  to 
forward  the  records  and  files  in  this  matter  to  the 
Clerk  of  the  District  Court  for  the  Territory  of 
Alaska,  Third  Division  for  further  proceedings  in 
that  Court. 

Done  at  Fairbanks,  Alaska,  this  16th  day  of  No- 
vember, 1956. 

/s/  VERNON  D.  FORBES, 
District   Judge. 

[Endorsed]:     Filed  and   entered   November   16, 
1956. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER  IN  RE  TRIAL  DATE 

Upon  the  motion  of  Edward  V.  Davis,  It  Is 
Ordered  that  the  above  cause  be  ready  for  trial 
upon  60  days'  notice. 

Entered  January  3, 1957. 
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In  the  District  Court  for  the  District  of  Alaska, 
Third  Division 

(Formerly  No.  6885 — Fourth  Division) 

Civil  No.  12,883 

[Title  of  Cause.] 

MOTION   FOR  EARLY   TRIAL 

Comes  now  Donald  A.  Burr,  Assistant  United 
States  Attorney,  and  moves  that  the  above-refer- 
enced case  be  set  for  trial  at  the  earliest  convenience 
of  the  Court  for  the  following  reason: 

That  the  instant  case  concerns  the  taking  of 
property  by  the  Government  through  condemnation 
proceedings  with  the  sole  issue  remaining  to  be 
decided  a  determination  of  just  compensation.  Un- 
due delay  in  the  trial  of  said  case  has  caused  hard- 
ship on  the  owners  of  such  property  and  will  con- 
tinue to  so  do  until  such  time  as  they  are  adequately 
compensated  by  the  United  States  Government. 

Dated  at  Anchorage,  Alaska,  this  15th  day  of  May, 
1957. 

/s/  DONALD  A.  BURR, 

Assistant  United  States 
Attorney. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  May  15,  1957. 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER  GRANTING  MOTION 
FOR  EARLY  TRIAL 

Now  at  this  time,  upon  the  Court's  motion;  It  Is 
Ordered  that  the  motion  for  early  trial  in  the  above 
3ause,  be  and  hereby  is  granted  and  cause  to  be 
^eard  by  the  next  visiting  judge  on  a  date  to  be  set 
for  July,  1957. 

Entered  May  31,  1957. 


[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER  SETTING  CAUSE 
FOR  TRIAL 

The  above  cause  is  set  for  trial  Monday,  Decem- 
3er  16th,  1957,  at  10 :00  a.m.  Trial  will  take  approxi- 
nately  2  days. 

Entered  December  9,  1957. 


[Title  of  District  Court  and  Cause.] 

TRIAL  BY  JURY 

Plaintiff  United  States  represented  in  court  by 
A^ssistant  United  States  Attorney  Donald  A  Burr. 

Defendant  Mr.  Dan  J.  Kennedy  present  in  court 
md  represented  by  counsel  Mr.  Edward  V.  Davis. 
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A  discussion  of  questions  at  issue  by  Court  and 
counsel. 

Case  will  be  stricken  from  Trial  Calendar  for 
today  and  will  later  try  and  set  this  case  for  trial 
in  January. 

Decision  will  be  reserved  as  to  questions  of  juris- 
diction relating  to  defenses  to  the  taking,  raised  by 
the  Answer  and  whether  complaint  may  be  amended. 

Counsel  for  the  defense  will  submit  briefs  to 
Court  by  December  23rd  and  the  Government  may 
have  until  December  30th  to  answer  by  brief  and 
a  reply  by  defendant  by  January  3rd,  1958. 

At  10:45  o'clock  Court  declared  recess  for  10 
minutes. 

Ten  Fifty-five  o 'Clock  A.M. 

Court  resumed  session. 

The  Court  annomiced  to  the  jurors  present  that 
no  jury  will  be  required  in  this  case  and  that  they 
were  accordingly  excused  to  report  to  the  Main 
Courtroom  at  10:00  o'clock  a.m.  Wednesday,  De- 
cember 18th,  1957. 

Entered  December  16,  1957. 


[Title  of  District  Court  and  Cause.] 

AMENDED   COMPLAINT 

1.  This  is  an  action  of  a  civil  nature  brought  by 
the  United  States  of  America  for  the  taking  of 
property  under  the  power  of  eminent  domain  and 
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"or  the  ascertainment  and  award  of  just  compensa- 
ion  to  the  owners  and  parties  in  interest. 

2.  The  request  for  condemnation  originates 
^rom  the  Solicitor  for  the  Department  of  Interior, 
vhich  request  was  in  the  form  of  a  letter  addressed 
;o  the  Attorney  General  of  the  United  States  of 
America  and  is  attached  hereto  as  Exhibit  1. 

3.  The  Solicitor  for  the  Department  of  Interior 
s  duly  authorized  to  institute  condemnation  pro- 
jeedings  for  and  on  behalf  of  the  Secretary  of  the 
"nterior  pursuant  to  Departmental  Order  No.  2509, 
Amendment  No.  7,  a  copy  of  which  is  attached 
lereto  as  Exhibit  2. 

4.  The  authority  for  the  taking  in  the  instant 
!ase  is  the  Act  of  August  1,  1888,  as  amended  (62 
^tat.  986;  40  U.S.C,  1946  ed.,  Supp.  Ill,  sec.  257), 
md  Interior  Department  Appropriation  Act,  1951 
;Chap.  VII,  Public  Law  759,  81st  Cong.). 

5.  The  use  for  which  the  property  is  being  taken 
s  as  a  part  of  Mount  McKinley  National  Park, 
Uaska,  within  which  exterior  boundaries  it  is  now 
ocated  as  shown  by  the  plat  attached  hereto  as 
Exhibit  3.  The  proposed  use  has  been  determined 
n  the  interest  of  the  United  States  and  otherwise 
lecessary  and  advantageous  to  the  Government  by 
he  Solicitor  of  the  Department  of  the  Interior  for 
md  on  behalf  of  the  Secretary  of  said  Department. 
5ee  Exhibit  1. 

6.  The  interest  to  be  acquired  in  the  property  is 
m  estate  in  fee  simple. 
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7.  The  property  so  to  be  taken  is  in  the  Nenana 
Eecording  Precinct,  Fourth  Judicial  Division,  Ter- 
ritory of  Alaska,  and  is  more  particularly  described 
as  follows: 

Tract  A:  The  south  half  (I/2)  of  the  north- 
west quarter  (%)  of  the  southeast  quarter  (%) 
of  the  northeast  quarter  (1/4)  of  Section  4  in 
Township  14  South  of  Range  7  West  of  the 
Fairbanks  Meridian,  Alaska,  containing  five 
acres,  according  to  the  Official  Plat  of  Survey 
of  the  said  land,  on  file  in  the  Bureau  of  Land 
Management ; 

Tract  B :  The  south  half  (1/2)  of  the  south- 
east quarter  (1/4)  of  the  northeast  quarter  (%) ; 
the  north  half  (I/2)  of  the  north  half  (I/2)  of 
the  northeast  quarter  (i/4)  of  the  southeast 
quarter  (l^),  and  the  north  half  (%)  of  the 
south  half  (I/2)  of  the  north  half  (I/2)  of  the 
northeast  quarter  (1/4)  of  the  southeast  quarter 
(1/4)  of  Section  4  in  Township  14  South  of 
Range  7  West  of  the  Fairbanks  Meridian, 
Alaska,  containing  thirty-five  (35)  acres,  ac- 
cording to  the  official  Plat  of  Survey  of  said 
land,  on  file  in  the  Bureau  of  Land  Manage- 
ment, 

together  with  all  buildings  and  improvements,  if 
any,  all  appurtenances  thereto,  and  all  interests 
therein,  as  shown  on  the  plat  attached  hereto  and  by 
this  reference  made  a  part  hereof  as  Exhibit  4. 
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8.  The  persons  known  to  the  plaintiff  to  have 
or  claim  an  interest  in  the  property  are : 

Tract  A  (as  described  in  paragraph  7) — Dan  T. 
Kennedy ; 

Tract  B  (as  described  in  paragraph  7) — Duke  E. 
Stubbs,  Mrs.  Elizabeth  S.  Stubbs. 

9.  In  addition  to  the  person's  named,  there  are 
or  may  be  others  who  have  or  claim  some  interest 
in  the  property  to  be  taken,  whose  names  are  un- 
known to  the  plaintiff  and  on  diligent  inquiry  have 
not  been  ascertained.  They  are  made  parties  to  the 
action  under  the  designation  "Unknown  Owners." 

Wherefore,  the  plaintiff  demands  judgment  that 
the  property  be  condemned  and  that  just  compen- 
sation for  the  taking  be  ascertained  and  awarded 
and  for  such  other  relief  as  may  be  lawful  and 
proper. 

Dated  at  Anchorage,  Alaska,  this  26th  day  of 
December,  1957. 

/s/  DONALD  A.  BURR, 

Assistant  United  States 
Attorney. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  December  26,  1957. 
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PLAINTIFF'S  EXHIBIT  NO.  1 

United  States  Department  of  the  Interior 
Office  of  the  Solicitor 
Washington  25,  D.  C. 

Jun.  26,  1951 
The  Honorable, 
The  Attorney  General, 
Washing-ton  25,  D.  C. 

Sir: 

In  connection  with  the  administration,  protection, 
and  development  of  Mount  McKinley  National 
Park,  Alaska,  as  established  by  the  act  of  Febru- 
ary 26,  1917  (39  Stat.  938),  and  acts  supplementary 
thereto  and  amendatory  thereof,  I  have  determined 
that  it  is  necessary,  advantageous,  and  in  the  inter- 
est of  the  United  States  to  acquire  by  condemna- 
tion the  tracts  of  land,  aggregating  forty  acres, 
situated  within  the  exterior  boundaries  of  the  Park. 
One  of  these  tracts  is  owned  by  Mrs.  Elizabeth  S. 
Stubbs,  whose  most  recent  address  is  understood 
to  be  545  West  111th  Street,  Apartment  6-B,  New 
York  City  25,  New  York.  The  other  tract  is  owned 
by  Dan  T.  Kennedy,  whose  address  is  believed  to 
be  Anchorage,  Alaska. 

The  lands  proposed  for  condemnation  are  de- 
scribed in  the  enclosed  certified  copies  of  patents 
numbered  1037562  and  1062549,  to  which  are  at- 
tached copies  of  a  plat,  marked  Exhibit  "A," 
showing  the  boundaries  of  the  two  tracts.  As  indi- 
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cated  in  the  enclosed  letters  of  April  2,  1951,  and 
April  19,  1951,  from  the  United  States  Commis- 
sioner, Nenana,  Alaska,  and  the  Manager  of  the 
Land  Office,  Fairbanks,  Alaska,  title  records  other 
than  the  enclosed  patents  from  the  United  States 
are  not  available  with  respect  to  these  two  tracts. 
It  appears,  therefore,  that  there  are  no  transfers 
of  record  affecting  the  land  in  question. 

It  is  requested  that  you  cause  condemnation  pro- 
ceedings to  be  instituted  pursuant  to  the  act  of 
August  1,  1888,  as  amended  (62  Stat.  986;  40 
U.S.C.,  1946  ed.,  Supp.  Ill,  sec.  257),  to  acquire 
these  lands  in  fee  simple,  subject  to  existing  ease- 
ments for  roads,  highways,  and  public  utilities,  if 
any. 

Funds  appropriated  by  the  Interior  Depart- 
ment Appropriation  Act,  1951  (Chapter  VII,  Pub- 
lic Law  759,  81st  Cong.),  are  available  for  payment 
of  the  awards  to  be  made  for  these  lands  (Appro- 
priation symbol :  14X1035— Account  341.11  MTMK). 

This  application  for  the  institution  of  proceed- 
ings for  condemnation,  and  the  determination  con- 
tained herein,  are  made  in  the  exercise  of  authority 
delegated  by  the  Secretary  of  the  Interior  under 
Section  2  of  Reorganization  Plan  No.  3  of  1950 
(15  F.  R.  3174)  to  the  Solicitor  of  the  Department 
of  the  Interior  in  section  28  of  Order  No.  2509,  as 
amended  (15  F.  R.  5058). 

Any  additional  information  desired  by  the  United 
States  Attorney  may  be  obtained  from  the  Super- 
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intendent,  Mount  McKinley  National  Park,  McKin- 
ley  Park,  Alaska. 

Very  truly  yours, 

/s/  MARTIN  a.  WHITE, 

Solicitor. 
Enclosures  5. 

Duly  Certified. 


PLAINTIFF'S  EXHIBIT  NO.  2 

United  States  Department  of  the  Interior 
Office  of  the  Secretary 

79903 

July  31,  1950 

Order  No.  2509,  Amendment  No.  7. 
Subject:  Delegations  of  Authority — General. 

A  new  section,  numbered  28  and  reading  as  fol- 
lows, is  added  to  Order  No.  2509 : 

Sec.  28  Acquisition  of  real  estate  by  condemnation. 

(a)  The  Solicitor  of  the  Department  of  the  In- 
terior is  authorized  to  exercise  the  power  of  the 
Secretary  of  the  Interior  under  section  1  of  the  act 
of  August  1,  1888  (25  Stat.  357),  as  amended  (40 
U.  S.  C,  1946  ed.,  Supp.  Ill,  sec.  257),  to  acquire 
real  estate  for  the  United  States  by  condemnation, 
under  judicial  process,  whenever  in  the  opinion  of 
the  Solicitor  it  is  necessary  or  advantageous  to  the 
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Grovernment  to  do  so,  and  the  Solicitor  is  author- 
ized to  submit  to  the  Attorney  General  of  the 
LTnited  States  applications  for  the  institution  of 
proceedings  for  condemnation. 

(b)  The  Solicitor  of  the  Department  of  the  In- 
terior is  authorized  to  exercise  the  power  of  the 
Secretary  of  the  Interior  under  section  1  of  the 
act  of  February  26,  1931  (46  Stat.  1421,  40  U.  S.  C, 
1946  ed.,  sec.  258a),  to  sign  declarations  of  taking. 

(Issued  under  section  2,  Reorganization  Plan 
N'o.  3  of  1950,  15  F.  R.  3174.) 

/s/  WILLIAM  G.  WARNE, 

Acting  Secretary  of  the 
Interior. 


"Title  of  District  Court  and  Cause.] 

MINUTE  ORDER  RE  COURT 
TRIAL  CALENDAR 

During  the  call  of  the  1958  Term  of  Court  Calen- 
lar,  January  2,  1958,  and  upon  stipulation  of  re- 
ipective  counsel,  this  cause.  No.  A-12883,  was  set 
"or  trial,  in  chronological  order,  to  follow  cause 
STo.  A-12877. 

Entered  January  2,  1958. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  Now  Dan  T.  Kennedy,  one  of  the  above- 
named  defendants,  and  moves  that  plaintiff's 
amended  complaint  be  dismissed  for  the  reason  that 
the  same  does  not  state  a  claim  in  favor  of 
the  plaintiff  and  against  the  defendant,  Dan  T. 
Kennedy,  upon  which  any  relief  can  be  granted  by 
this  court.  This  motion  is  based  on  all  the  records 
and  tiles  in  this  action  and  is  supported  by  the  brief 
and  reply  brief  tiled  on  behalf  of  the  defendant, 
Dan  T.  Kennedy,  with  reference  to  plaintiff's 
original  complaint. 

Dated  at  Anchorage,  Alaska,  this  28th  day  of 
January,  1958. 

DAVIS,  HUGHES  & 
THORSNESS, 

By  /s/  EDWARD  V.  DAVIS, 

Attorneys  for  Defendant, 
Dan  T.  Kennedy. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  January  29,  1958. 
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[Title  of  District  Court  and  Cause.] 

OPINION 

Donald  A.  Burr, 

Assistant  United  States  Attorney, 
Anchorage,  Alaska, 
For  Plaintiff. 

Davis,  Hughes  and  Thorsness, 
Anchorage,  Alaska, 

For  Defendant,  Dan  T.  Kennedy. 

Hodge,  District  Judge. 

Plaintiff  in  this  action  seeks  to  acquire  by  con- 
iemnation  proceedings  certain  property  owned  by 
the  defendant  Dan  T.  Kennedy,  consisting  of  a 
tiomestead  and  improvements  thereon,  described  as 
'Tract  A"  in  the  complaint  herein,  located  within 
the  exterior  boundaries  of  Mount  McKinley  Na- 
:ional  Park.  Defendant  filed  an  answer  raising  ob- 
jections to  the  taking,  pursuant  to  Rule  71A  (e), 
FRCP.  At  the  time  of  the  trial  defendant  raised 
jurisdictional  questions  relating  to  such  taking,  in 
substance  as  follows:  (1)  There  was  no  allegation 
n  the  complaint  showing  the  authority  of  any 
)f&cer  of  the  United  States  to  procure  the  land  for 
;he  public  use  claimed,  and  hence  no  authority  for 
;uch  condemnation;  (2)  there  was  no  showing  of 
my  specific  legislative  sanction  or  authority  for 
condemning  the  land  in  question;  and  (3)  the 
luthority  for  the  taking  relied  upon  by  plaintiff 
iocs  not  permit  the  United  States  to  maintain  this 
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action.    The    Court   reserved    decision   upon   these 
questions  on  briefs  to  be  submitted. 

Thereafter  plaintiff  filed  an  amended  complaint 
alleging  that  the  request  for  the  condemnation  origi- 
nated from  the  Solicitor  for  the  Department  of  the 
Interior  in  the  form  of  a  letter  addressed  to  the 
Attorney  General  of  the  Unied  States,  and  that  the 
Solicitor  for  such  Department  is  duly  authorized 
to  institute  the  proceeding  for  and  on  behalf  of  the 
Secretary  pursuant  to  Departmental  order  No.  2509, 
amendment  No.  7.  Copies  of  the  letter  and  order 
were  attached  as  exhibits.  Defendant  then  filed  a 
motion  to  dismiss  the  amended  complaint  upon  the 
grounds  that  it  does  not  state  a  claim  upon  which 
relief  may  be  granted,  and  both  parties  submitted 
briefs  on  the  issues  thus  raised. 

The  Government  relies  in  its  complaint  and  brief 
upon  two  statutory  enactments  as  authority  for  the 
taking,  being  the  Act  of  August  1,  1888,  as  amended 
(62  Stat.  986,  40  USC  257),  and  the  Interior  De- 
partment Appropriation  Act  of  1951  (Chap.  VII, 
Public  Law  759,  81st  CongTess,  64  Stat.  692).  The 
first  is  what  has  been  referred  to  as  the  general 
statute  relating  to  condemnation  of  private  realty 
for  Government  use,  and  provides  as  follows: 

"In  every  case  in  which  the  Secretary  of  the 
Treasury  or  any  other  officer  of  the  Govern- 
ment has  been,  or  hereafter  shall  be,  authorized 
to  procure  real  estate  for  the  erection  of  a 
public  ]}uilding  or  for  other  public  uses,  he  may 
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acquire  the  same  for  the  United  States  by  con- 
demnation, under  judicial  process,  whenever  in 
his  opinion  it  is  necessary  or  advantageous  to 
the  Government  to  do  so,  and  the  Attorney 
General  of  the  United  States,  upon  every  ap- 
plication of  the  Secretary  of  the  Treasury, 
under  this  section  and  Section  258  of  this  title, 
or  such  other  officer,  shall  cause  proceedings  to 
be  commenced  for  condemnation  within  thirty 
days  from  receipt  of  the  application  at  the  De- 
partment of  Justice."  (Emphasis  added.) 

The  general  appropriation  act  relied  upon  pro- 
vides, so  far  as  is  pertinent  here,  as  follows : 

"Chapter  VII,  National  Park  Service 

'  *  Construction 

"For  construction  and  improvement,  with- 
out regard  to  the  Act  of  August  24,  1912,  as 
amended  (16  U.S.C.  451),  of  roads,  trails,  park- 
ways, buildings,  utilities,  and  other  physical 
facilities ;  and  the  acquisition  of  lands,  interests 
therein,  improvements,  and  water  rights ;  to  re- 
main available  until  expended  *  *  *"  (Emphasis 
added.) 

The  Act  of  Congress  relating  to  the  establish- 
ment, boundaries  and  control  of  Mount  McKinley 
National  Park  are  found  in  Title  16,  USC,  Sees. 
347  to  355a,  inch  By  Sec.  355,  adopted  March  19, 
1932,  the  boundaries  were  changed,  apparently  in- 
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eluding  the  lands  of  the  defendant, ^  who  acquired 
his  land  by  patent  from  the  United  States  on  May 
24,  1930.  Neither  the  original  act  establishing  such 
Park  nor  the  amendments  thereto  contain  any  spe- 
cific authorization  to  the  Secretary  of  the  Interior 
or  any  other  public  officer  relating  to  the  acquisi- 
tion by  condemnation  or  otherwise  of  private  lands 
within  the  boundaries  of  the  Park;  and  no  such 
provision  is  found  in  the  general  statutes  relating 
to  the  jurisdiction  and  powers  of  the  National  Park 
Service.  16  USC,  Sees.  1-18. 

By  contrast,  numerous  instances  are  found  in  the 
statutes  relating  to  the  establishment  of  national 
parks  in  which  the  Secretary  of  the  Interior, 
through  the  National  Park  Service,  is  given  express 
authority  to  acquire  private  lands  or  property  with 
reference  to  such  particular  park  or  place,  under 
the  provisions  of  See.  257  of  Title  40,  all  being 
found  in  Title  16,  USC,  as  follows:  See.  47  (e), 
Yosemite  National  Park;  Sec.  81  (e  &  d),  Colonial 
National  Historical  Park;  Sec.  164,  Glacier  Na- 
tional Park;  Sec.  242,  Theodore  Roosevelt  National 
Memorial  Park;  Sec.  403  (i).  Great  Smoky  Moun- 
tains National  Park;  Sec.  462  (d).  Historic  Sites 
and  Buildings;  Sec.  407  (m).  Independence  Na- 
tional  Historical   Park;    See.    1    (b)     (7)    (1953), 


iSome  question  is  also  raised  by  Kennedy  as  to 
whether  or  not  his  property  is  actually  intended  to 
be  included  within  the  Park  boundaries.  However, 
for  the  purpose  of  this  motion,  the  allegations  of 
the  complaint  must  be  taken  as  time. 
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Acquisition    of   Right   of   Way    for   roads    within 
authorized  boundaries  of  national  parks. 

If  it  was  the  intention  of  Congress  to  make 
similar  provision  as  to  Mount  McKinley  National 
Park,  surely  it  would  have  done  so.  Instead,  the 
1932  Act  contains  the  following  pertinent  clause: 

"*  *  *  Provided,  however,  that  such  isolated 
tracts  of  land  lying  east  of  the  Alaska  Railroad 
right  of  way  and  the  west  bank  of  the  Nenana 
River  between  the  north  bank  of  Windy  Creek 
and  the  north  park  boundary  as  extended  east- 
ward are  also  included  in  said  park;  provided 
further,  that  nothing  herein  contained  shall 
affect  any  valid  existing  claim,  location,  or 
entry  under  the  land  laws  of  the  United  States, 
whether  for  homestead,  mineral,  right  of  way, 
or  any  other  purpose  whatsoever,  or  shall  affect 
the  rights  of  any  such  claimant,  locator,  or 
entryman  to  the  full  use  and  enjoyment  of  his 
land."  (Emphasis  added.) 

A  similar  clause  relating  to  existing  claims  or  entry 
under  the  land  laws  is  found  in  the  original  Act. 

(16  use  348.) 

It  has  been  held  repeatedly  that  although  the 
Federal  Government  has  the  power  to  take  private 
property  essential  to  the  public  welfare,  it  exercises 
that  power  only  pursuant  to  specific  legislation; 
that  express  legislative  authority  is  necessary  to 
authorize  the  condemnation  of  private  property  for 
public   use,    and   statutes   claimed   to    confer   such 
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power  must  be  strictly  construed ;  and  that  Sec.  257 
of  Title  40  confers  no  general  authority  to  acquire 
lands  by  condemnation  proceedings  but  only  author- 
ity to  institute  such  proceedings  in  furtherance  of 
or  in  execution  of  authority  otherwise  granted. 
United  States  vs.  Rauers,  70  F.  748 ;  United  States 
vs.  A  Certain  Tract  of  Land  in  Cumberland  Tp., 
70  F.  940 ;  United  States  vs.  Certain  Lands  in  Nara- 
gansett,  R.  I.,  145  F.  654;  United  States  vs.  Fisk 
Building,  et  al.,  99  F.  Supp.  592;  Carmack  vs. 
United  States,  135  F.  2d  196;  United  States  vs.  43,- 
355  Sq.  Ft.  of  Land  in  King  County,  Wash.,  51  F. 
Supp.  905;  United  States  vs.  Parcel  of  Land,  etc., 
100  F.  Supp.  498 ;  Youngstown  Sheet  and  Tube  Co., 
vs.  Sawyer,  103  F.  Supp.  569,  575.  Sec.  257  is  there- 
fore not  sufficient  authority  to  sustain  this  action, 
in  the  absence  of  other  specific  legislation. 

Plaintiff  also  relies  upon  the  General  Appropria- 
tion Act  above  quoted,  claiming  that  the  provisions 
of  such  Act  appropriating  funds  for  the  ''acquisi- 
tion of  lands,"  is  sufficient  to  authorize  this  con- 
demnation, citing  United  States  vs.  Beaty,  198  F. 
284;  United  States  vs.  Graham  and  Irvine,  250  F. 
499;  Hanson  Lumber  Co.  vs.  United  States,  277  F. 
894  (affirmed  261  U.S.  581);  United  States  vs. 
North  American  Transp.  &  Trading  Co.,  253  U.S. 
330;  United  States  vs.  Threlkeld,  72  F.  2d  464, 
certiorari  denied  293  U.S.  620;  Poison  Logging  Co. 
vs.  United  States,  160  F.  2d  712. 

Examining  these  cases  I  find  that  the  first  three 
support   plaintiff's   contention   only   to   the   extent 
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that  it  is  held  that  words  authorizing  the  "pur- 
chase" of  land  under  appropriation  acts  or  general 
acts  must  be  deemed  to  include  by  implication  the 
right  to  acquire  such  lands  by  condemnation  pro- 
ceedings; but  in  each  case  specific  authorization  to 
purchase  or  acquire  such  land  appears.  In  the  case 
of  Hanson  Lumber  Co.  vs.  United  States  the  Su- 
preme Court,  on  review,  said: 

' '  The  authority  to  condemn  conferred  by  *  *  * 
Act  of  1888)  *  *  *  extends  to  every  case  in 
which  an  officer  of  the  Government  is  author- 
ized to  procure  real  estate  for  public  uses." 

The  case  of  United  States  vs.  North  American 
Transp.  &  Trading  Co.  does  not  relate  to  condemna- 
tion proceedings  but  only  to  the  liability  of  the 
United  States  for  the  taking  of  property  where  not 
taken  under  legislative  authority. 

The  cases  of  United  States  vs.  Threlkeld  and  Pol- 
son  Logging  Co.  vs.  United  States  do  hold  that  the 
powers  conferred  upon  the  Secretary  of  Agriculture 
for  the  construction  and  maintenance  of  roads 
^vithin  the  national  forest  area  under  16  USC  471- 
i82  and  by  appropriation  acts  are  suificiently  broad 
to  confer  the  authority  to  condemn  land  for  such 
purpose  under  40  USC  257;  and  that  by  necessity 
the  statutory  authorization  to  procure  real  estate 
in  such  cases  may  be  evidenced  by  the  making  of 
an  appropriation  as  well  as  by  specific  authorization 
to  acquire.  These  cases  are  clearly  distinguishable 
from  the  case  at  bar.  The  Court  in  the  Threlkeld 
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case  recognizes  the  doctrine  set  forth  in  the  case  of 
United  States  vs.  Raners  and  United  States  vs.  A 
Certain  Tract  of  Land  in  Cumberland  Township, 
above  cited,  and  is  in  accord  with  such  principle. 

I  am  unable  to  find  that  the  General  Appropria- 
tion Act  relating  to  all  of  the  national  parks,  as  to 
which  in  many  cases  specific  authority  is  conferred 
upon  the  Secretary  of  the  Interior  to  acquire  pri- 
vate lands,  may  be  construed  by  "necessary  impli- 
cation" to  authorize  the  condemnation  proceeding 
in  this  instance,  especially  in  view  of  the  express 
preservation  of  the  rights  of  the  holders  of  land 
by  homestead  within  the  boundaries  of  the  Park, 
quoted  above. 

The  letter  from  the  Solicitor  of  the  Department 
of  the  Interior,  and  the  delegation  of  authority  from 
the  Secretary  to  the  Solicitor  of  the  power  con- 
ferred by  Sec.  257,  referred  to  in  plaintiff's 
amended  complaint,  do  not  confer  any  authority  not 
granted  by  Congressional  enactment. 

It  must  be  concluded  that  the  amended  complaint 
fails  to  state  a  claim  upon  which  the  relief  sought 
may  be  had.  The  motion  to  dismiss  is  therefore 
granted.  Unless  plaintiff  requests  leave  to  amend 
its  complaint  within  twenty  days  from  the  date  of 
filing  of  this  opinion,  an  order  may  be  presented 
dismissing  the  cause  of  action  set  forth  in  plaintiff's 
complaint  as  to  Tract  A  mth  prejudice,  and  with 
costs  to  the  defendant  Kennedy. 
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Dated  at  Nome,  Alaska,  this  6tli  day  of  Marcli, 
1958. 

/s/  WALTER  H.  HODGE, 
District  Judge. 

[Endorsed] :     Filed  March  10,  1958. 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT 

rhird  Judicial  Division, 
lerritory  of  Alaska — ss. 

Donald  A.  Burr,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  the  counsel  of  record  for  the  plaintiff, 
[Jnited  States  of  America,  in  the  instant  action. 

That  the  instant  action  was  instituted  in  Fair- 
banks, Alaska,  on  September  6,  1951,  for  the  con- 
iemnation  of  certain  property  owned  by  the  de- 
fendant Kennedy. 

That  the  case  was  thereafter  transferred  from 
Fairbanks,  the  Fourth  Judicial  Division,  to  Anchor- 
ige.  Third  Judicial  Division,  upon  motion  for 
change  of  venue  submitted  by  defendant  Kennedy. 

That  the  issue  of  just  compensation  came  on  for 
learing  during  the  latter  part  of  1957,  at  which 
ime  the  defendant  moved  for  dismissal  of  the  plain- 
iff's  complaint  for  various  reasons. 
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That  the  Court  ordered  briefs  submitted,  as  a  re- 
sult of  which  the  defendant's  motion  was  ultimately 
granted  and  the  decision  on  the  motion  was  duly 
entered  on  March  10,  1958. 

That  the  Court  in  its  written  decision  on  the  de- 
fendant's motion,  allowed  the  plaintiff  United  States 
of  America  twenty  days  from  the  date  of  entry  of 
the  decision  within  which  to  tile  an  amended  plead- 
ing in  this  matter. 

That  the  practices  and  regulations  of  the  Depart- 
ment of  Justice  require  liaison  with  the  lands  divi- 
sion in  Washington,  D.  C,  on  all  matters  pertain- 
ing to  condemnation  proceedings. 

That  your  affiant,  upon  receipt  of  the  decision  of 
the  Honorable  Walter  H.  Hodge,  immediately  for- 
warded same  to  the  Department  of  Justice  urging 
immediate  action. 

That  your  affiant  has  received  a  telegraphic  com- 
munication dated  March  14,  1958,  from  Ealph  J. 
Luttrell,  Chief,  Land  Acquisition  Section,  Lands 
Division,  Department  of  Justice,  urging  an  enlarge- 
ment of  time  to  enable  consideration  of  the  Court's 
recent  decision  on  the  defendant's  motion  to  dismiss. 

That  the  liaison  required  between  the  field  office 
of  the  various  United  States  Attorneys  and  the  De- 
partment of  Justice  requires  considerable  time  in 
most  cases,  and  thus  the  motion  for  enlargement  of 
time  for  a  period  of  thirty  days  is  necessary  to  en- 
able your  affiant  to  comply  with  the  practices  and 
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regulations  of  the   Department  of  Justice   under 
whose  auspices  your  affiant  is  presently  working. 

Further  affiant  sayeth  not. 

Dated  at  Anchorage,  Alaska,  this  17th  day  of 
March,  1958. 

/s/  DONALD  A.  BURR, 

Assistant  United  States 
Attorney. 

Subscribed  and  Sworn  to  before  me  this  17th  day 
of  March,  1958,  at  Anchorage,  Alaska. 

[Seal]        /s/  ROSEMARY  RICE, 

Deputy  Clerk. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  March  22,  1958. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ENLARGEMENT 
OF  TIME 

Comes  now  Donald  A.  Burr,  Assistant  United 
States  Attorney,  for  the  plaintiff.  United  States  of 
America,  and  moves  for  an  enlargement  of  time  for 
a  period  of  thirty  days  from  and  after  the  30th  day 
of  March  within  which  to  file  an  amended  pleading 
or  take  such  other  action  as  may  appear  proper. 
This  motion  is  supported  by  affidavit  attached 
hereto  and  made  a  part  hereof. 
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Dated  at  Anchorage,  Alaska,  this  17th  day  of 
March,  1958. 

/s/  DONALD  A.  BURR, 

Assistant  United  States 
Attorney. 


ORDER 

The  Court  ha^dng  considered  the  motion  of  the 
plaintiff,  United  States  of  America,  and  being  fully 
advised  in  the  premises,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  the  motion 
be  and  the  same  is  hereby  granted. 

Dated  at  Anchorage,  Alaska,  this  20th  day  of 
March,  1958. 

/s/  WALTER  H.  HODGE, 
District  Judge. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  and  entered  March  22,  1958. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  RECONSIDER  ORDER  SUS- 
TAINING DEFENDANT'S  MOTION  TO 
DISMISS  GOVERNMENT'S  CONDEMNA- 
TION PROCEEDING 

Comes  now  the  United  States  of  America,  plain- 
tiff herein,  by  its  undersigned  attorneys,  and  moves 
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the  Court  to  reconsider  its  order  dated  March  6, 
1958,  which  sustained  defendant's  motion  to  dismiss 
the  condemnation  proceeding,  subject  to  the  Govern- 
ment amending  its  complaint  within  20  days  before 
the  filing  of  the  order  dismissing  the  proceeding, 
with  costs  to  defendant,  on  the  following  grounds: 

1.  That  the  authorities  cited  by  the  Grovernment 
in  its  complaint  contains  express  authorization  to 
the  Secretary  of  the  Interior  to  procure  property 
and  to  cause  this  proceeding  to  be  insstituted. 

2.  That  "costs"  cannot  be  assessed  against  the 
Federal  Government  in  this  proceeding  in  the 
absence  of  express  legislative  authorization. 

3.  That  the  Court's  holding  is  contrary  to  the 
law  and  the  intent  of  Congress. 

Dated:  23  April,  1958. 

/s/  WILLIAM  T.  PLUMMER, 

United  States  Attorney; 

/s/  DONALD  A.  BURR, 

Assistant  United  States 
Attorney. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  April  23,  1958. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  EXTENSION 
OF  TIME 

It  Is  Hereby  Stipulated  by  and  between  Donald 
A.  Burr,  assistant  United  States  Attorney  for  the 
District  of  Alaska,  Third  Judicial  Division,  of  the 
attorneys  for  the  plaintiff,  and  Edward  V.  Davis, 
of  the  attorneys  for  the  defendant,  Dan  T.  Kennedy, 
that  the  defendant  Kennedy  may  have  to  and  in- 
cluding the  15th  day  of  May,  1958,  to  file  statement 
of  reasons  in  opposition  to  motion  of  the  plaintiff 
to  reconsider  the  court's  previous  order  in  the 
above-entitled  matter,  and  to  file  answering  brief 
to  the  brief  filed  by  the  plaintiff  in  support  of  its 
motion  for  reconsideration. 

Dated  at  Anchorage,  Third  Judicial  Division, 
Territory  of  Alaska,  this  28th  day  of  April,  1958. 

/s/  DONALD  A.  BURR, 
Assistant  United  States  Attorney,  of  Plaintiff's  At- 
torneys. 

/s/  EDWARD  V.  DAVIS, 

Of  Attorneys  for  the  Defend- 
ant, Dan  T.  Kennedy. 

[Endorsed] :    Filed  April  28,  1958. 
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"Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  OPINION 

t^^illiam  T.  Plummer, 

United  States  Attorney,  and 

3onald  A.  Burr, 

Assistant  United  States  Attorney, 

For  Plaintiff. 

Davis,  Hughes  and  Thorsness, 
Anchorage,  Alaska, 

For  Defendant. 

Todge,  District  Judge. 

Plaintiff  has  moved  the  undersigned  judge  of  the 
ibove-entitled  court  to  reconsider  his  opinion  tiled 
lerein  on  March  10,  1958,  wherein  the  Court  sus- 
ained  a  motion  of  the  defendant,  Dan  T.  Kennedy, 
0  dismiss  plaintiff's  complaint  (160  F.  Supp.  30). 
Dhe  motion  to  reconsider  is  granted  and  the  Court 
las  considered  the  matter  anew  upon  briefs  sub- 
nitted  by  both  parties. 

Plaintiff  relies  in  support  of  its  principal  con- 
ention  that  the  authority  for  the  taking  of  the  land 
n  question  is  evidenced  by  the  Interior  Depart- 
rient  Appropriation  Act  of  1951,  and  the  Act  of 
Lugust  1,  1888  (40  U.S.C.A.,  Sec.  257),  upon  four 
Lecisions  other  than  the  cases  previously  considered 
n   such   opinion.    The   case   of   L^nited    States   vs. 
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Carmack,  329  U.  S.  230  (reversing  the  Circuit 
Court,  151  F.  2d  881,  following  retrial  of  case  cited 
in  my  original  opinion,  135  F.  2d  196),  involves  a 
proceeding  instituted  by  the  United  States  to  con- 
demn land  as  a  site  for  a  postof&ce,  in  reliance  upon 
several  Federal  statutes,  including  the  Public 
Buildings  Act  of  May  25,  1926  (40  U.S.C.A.  341), 
and  the  General  Condemnation  Act  above  referred 
to  (40  U.S.C.A.  257).  The  Public  Buildings  Act 
gave  specific  authority  to  the  Secretary  of  the 
Treasury  (later  the  Federal  Works  Administrator) 
"to  acquire  by  purchase,  condemnation  or  other- 
wise, such  sites  *  *  *  as  he  may  deem  neces- 
sary *  *  *"  The  Court  holds  that  the  United  States 
has  inherent  power  to  appropriate  land  determined 
necessary  for  the  public  use,  when  such  power  is 
exercised  by  Congress.  To  quote  from  the  opinion 
(p.  240) : 

' '  The  considerations  that  made  it  appropriate 
for  the  Constitution  to  declare  that  the  Con- 
stitution of  the  United  States,  and  the  laws  of 
the  United  States  made  in  pursuance  thereof, 
shall  be  the  supreme  law  of  the  land  make  it 
appropriate  to  recognize  that  the  power  of 
eminent  domain,  when  exercised  by  Congress 
within  its  constitutional  powers,  is  equally  su- 
preme." 

"We  find  in  the  broad  terms  of  the  Public 
Buildings  Act  authority  for  the  designated  offi- 
cials to  select  the  site  they  did.  We  find,  in  both 


United  States  of  America  55 

Acts,   authority  for  them  to   acquire   by   con- 
demnation the  site  thus  lawfully  selected,  "i 

The  right  of  the  United  States  to  condemn  land 
s  conceded  by  the  defendant  and  is  certainly  not 
ienied  by  this  Court,  but  I  agree  with  the  defend- 
mt's  contention  that  the  question  here  is  whether 
;he  United  States,  through  Congress,  has  exercised 
;hat  right. 

The  case  of  United  States  vs.  Village  of  Highland 
^'alls,  154  F.  2d  224,  does  not  hold  as  contended  by 
)laintiff  that  one  Congress  cannot  preclude  another 
Tom  exercising  the  power  of  eminent  domain,  but 
lolds  rather  that  such  power  is  one  which  even  the 
5tate  Legislature  cannot  surrender;  and  relates  to 
he  question  of  a  state  divesting  itself  of  such  gov- 
Tnmental  authority  by  contract.  This  case  is  clearly 
lot  applicable  here. 

The  recent  decision  of  the  District  Court  for  the 
)istrict  of  Columbia  on  March  24,  1958  (not  yet 
eported)  of  Seneca  Nation  of  Indians  vs.  Brucker 
lolds  that   Congress  may,   by   general   legislation. 


iTo  the  same  effect  see  United  States  vs.  Fisk 
building,  99  F.  Supp.  592,  wherein  the  Court  said 
'The  power  of  eminent  domain  is  inherent  in  the 
xovernment  as  an  aspect  of  sovereignty,  subject  to 
he  requirement  of  the  Fifth  Amendment  that  just 
lompensation  be  paid.  Albert  Hanson  Lumber  Co. 
^  United  States,  261  U.  S.  581,  43  S.  Ct.  442,  67  L. 
M.  809.  However,  the  power  to  condemn  may  be 
;xercised  only  when  explicitly  authorized  by  stat- 
ite,"  citing  the  Carmack  case. 
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override  the  provisions  of  an  Indian  treaty  where 
the  intent  of  Congress  to  do  so  is  clear,  and  that  an 
appropriation  act  which  appropriated  money  for 
the  construction  of  the  Allegheny  Reservoir  Project 
'' manifested  a  clear  Congressional  intention  to  au- 
thorize the  construction  of  the  project";  and  that 
since  the  project  was  specifically  authorized  by  the 
appropriation,  the  right  to  condemn  land  for  such 
purpose  must  be  upheld.  Similarly,  the  case  of 
United  States  vs.  5,677.94  Acres  of  Land  of  the 
Crow  Reservation,  152  F.  Supp.  861,  holds  that  an 
appropriation  act  making  specific  appropriations 
for  preconstruction  work  on  the  Yellowtail  Dam, 
furnishes  sufficient  authority  for  taking  of  the  land 
within  the  boundaries  of  the  Indian  reservation, 
when  considered  with  the  General  Condemnation 
Act.  These  decisions  deal  with  appropriations  for  a 
specific  project,  relying  upon  authority  of  the 
Threlkeld  and  Poison  cases  cited  in  my  original 
opinion,  and  are  likewise  not  applicable  here. 

Plaintiff  also  cites  the  legislative  history  of  the 
Interior  Department  Appropriation  Act  for  1951  as 
indicating  the  intent  of  Congress  to  provide  for 
the  acquisition  of  privately  owned  land  in  the 
Mount  McKinley  National  Park.  Such  history  adds 
nothing  to  what  has  already  been  said  on  this  sub- 
ject, and  that  is  that  the  appropriation  mentioned 
was  for  the  "general  acquisition  of  privately  owned 
lands  within  park  and  monument  boundaries";  and 
as  we  have  seen,  there  were  many  Acts  of  Congress 
granting  specific  authority  to  condemn  lands  as  to 
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certain  specified  national  parks,  but  no  such  pro- 
vision as  to  Mount  McKinley  National  Park. 

Plaintiff  concedes  that  Sec.  257  of  Title  40  alone 
is  not  sufficient  authority  for  its  complaint,  but  con- 
tends that  the  Court  "appears  to  have  overlooked 
the  fact  that  40  USCA,  Sec.  257  contains  a  general 
grant  of  power  to  officers  of  the  Federal  Govern- 
ment to  condemn  property  when  such  officers  are 
authorized  by  Congress  to  procure  real  estate." 
This  is  an  understatement,  for  this  Court  certainly 
did  not  overlook  such  fact.  However,  plaintiff  also 
contends  that  the  cited  Appropriation  Act  "con- 
tains a  specific  grant  of  the  power  to  acquire  land 
for  park  purposes,"  which  "the  Court  fails  to  rec- 
ognize." No  such  specific  grant  of  power  with  ref- 
erence to  Mount  McKinley  is  found  in  any  cited 
statute.  In  order  to  sustain  such  power  there  must 
be  a  clear  intent  of  Congress,  either  by  conferring 
"broad  powers"  such  as  held  in  the  Poison  and 
Threlkeld  cases,  or  by  specific  action  as  in  the  Sen- 
eca and  Crow  cases.  To  sustain  the  contention  of 
plaintiff  would  be  to  stretch  the  rule  of  "legislation 
by  implication"  beyond  the  powers  of  this  Court. 

In  reference  to  that  portion  of  my  opinion  relat- 
ing to  the  preservation  of  the  rights  of  homesteaders 
or  entrymen  to  the  full  use  and  enjoyment  of  their 
land  provided  by  the  Act  of  Congress  creating  the 
Park  (16  USC  348,  and  1932  amendment),  plaintiff 
cites  the  Yosemite  Valley  Case,  82  US  77  (1872), 
and  Stockley  vs.  United  States,  260  US  532,  which 
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deal  with  the  question  of  whether  a  party,  by  mere 
settlement  upon  lands  of  the  United  States  under 
pre-emption  laws  or  as  an  entryman  under  home- 
stead laws,  acquires  such  a  vested  interest  in  the 
premises  as  to  deprive  Congress  or  the  General  Land 
Office  of  the  power  to  divest  it  by  a  grant  to  an- 
other party.  These  decisions  are  not  in  point.  Al- 
though such  reservation  may  not  be  controlling,  yet 
such  specific  Act  of  Congress  seems  important  in 
determining  the  intent  of  the  Congress  with  rela- 
tion to  condemnation  of  private  land  in  Mount  Mc- 
Kinley  Park. 

Plaintiff  also  contends  that  reference  in  the 
Court's  opinion  to  legislation  relating  to  other  park 
areas  should  not  serve  as  a  "formula  so  as  to  de- 
cipher or  evaluate  such  laws  or  legislation  upon  a 
comparison  basis,"  and  that  the  comparison  made  is 
not  justified.  Again,  such  Acts  were  cited  to  show 
the  clear  intent  of  Congress  as  to  other  national 
parks  to  condemn  or  acquire  lands  which,  signifi- 
cantly, is  not  mentioned  in  the  Act  creating  Mount 
McKinley  Park.  Incidentally,  Congress  has  recently 
manifested  the  same  intention  in  an  Act  to  authorize 
the  establishment  of  the  Petrified  Forest  National 
Park  in  the  State  of  Arizona  (Public  Law  85-358, 
85th  Congress,  March  28,  1958),  which  specifically 
authorizes  the  Secretary  of  the  Interior  to  acquire 
in  the  public  interest  any  non-Federal  land  or  in- 
terests in  land  within  the  area  authorized  to  be 
established  by  such  Park. 
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Finally,  plaintiff  contends  that  the  Government 
cannot  be  held  liable  for  costs  in  the  absence  of 
specific  authorization  by  Congress,  citing  United 
States  vs.  Patterson,  206  F.  2d  345;  and  that  there 
is  no  statutory  authority  for  taxing  costs  against 
the  United  States  in  this  instance.  This  position 
appears  to  be  correct. 

Finding  that  Congress  has  not  either  expressly  or 
by  clear  intendment  authorized  the  condemnation  of 
land  within  the  Park  area  here  involved,  I  must 
adhere  to  my  former  opinion,  except  as  to  the  mat- 
ter of  costs.  Order  dismissing  plaintiff's  complaint 
and  this  action  as  to  Tract  A  may  be  presented  ac- 
cordingly. Findings  of  fact  and  conclusions  of  law 
will  not  be  necessary. 

Dated  at  Nome,  Alaska,  this  13th  day  of 
June,  1958. 

/s/  WALTER  H.  HODGE, 
District  Judge. 

Received  June  16,  1958. 
[Endorsed] :  Fjled  June  16,  1958. 
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In  the  District  Court  for  the  District  of  Alaska, 
Third  Judicial  Division 

Civil  No.  A-12,883 
UNITED  STATES  OF  AMERICA, 


Plaintiff, 


vs. 


40  ACRES  OF  LAND,  Situate  in  Nenana  Record- 
ing Precinct,  Fourth  Division,  Territory  of 
Alaska,  and  DAN  T.  KENNEDY,  et  al.. 

Defendants. 

ORDER  OF  DISMISSAL 

Defendant,  Dan  T.  Kennedy,  having  heretofore 
moved  for  dismissal  of  the  above-entitled  cause  as 
against  Tract  "A"  and  as  against  the  defendant, 
Dan  T.  Kennedy,  and  the  matter  having  been 
argued  both  orally  and  on  written  briefs,  and  the 
court  having  heretofore,  and  on  the  6th  day  of 
March,  1958,  rendered  its  opinion  directing  such  dis- 
missal and  the  plaintiff  having  moved  for  reconsid- 
eration of  the  matter  and  the  court  having  granted 
the  motion  for  reconsideration  and  having  recon- 
sidered the  matter  upon  briefs  presented  by  the 
respective  parties,  and  the  court  being  fully  ad- 
vised in  the  premises. 

Now,  Therefore,  it  is  hereby  Ordered  and 
Adjudged  that  the  above-entitled  action  shall  be  and 
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le  same  is  hereby  dismissed  insofar  as  it  concerns 
'ract  ''A"  described  in  ^plaintiff's  complaint  and 
mended  complaint  and  insofar  as  it  concerns  the 
efendant,  Dan  T.  Kennedy.  This  order  of  dismissal 
!  made  without  allowance  of  costs  to  either  party. 

Findings  of  Fact  and  Conclusions  of  law  are  not 
)nsidered  to  be  necessary  and  need  not  be  prepared 
r  entered. 

Dated  at  Nome,  Alaska,  this  25th  day  of 
une,  1958. 

/s/  WALTER  H.  HODGE, 

District  Judge. 

Receipt  of  copy  acknowledged. 

[Endorsed] :     Filed  and  entered  June  25,  1958. 
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NOTICE  OF  APPEAL 

Notice  is  hereby  given  under  the  provisions  of 
ule  73,  Federal  Rules  of  Civil  Procedure,  that  the 
laintiff,  United  States  of  America,  hereby  appeals 
I  the  United  States  Court  of  Appeals  for  the  Ninth 
ircuit  from  the  final  order  dismissing  the  plain- 
t's complaint.  The  entire  record,  including  ex- 
bits,  is  hereby  designated  to  be  included  for  the 
irpose  of  this  appeal. 
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Dated   at   Anchorage,   Alaska,   this    8th   day   of 
August,  1958. 

WILLIAM  T.  PLUMMER, 
United  States  Attorney; 

By  /s/  GEORGE  F.  BONEY, 

Asst.  United  States  Attorney. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  August  8,  1958. 
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CLERK'S  CERTIFICATE 
ORIGINAL  RECORD 

I,  Wm.  A.  Hilton,  Clerk  of  the  above-entitled 
Court,  do  hereby  certify  that  pursuant  to  Rule 
10  (1)  of  the  Rules  of  the  United  States  Court  of 
Appeals,  Ninth  Circuit,  I  am  transmitting  herewith 
the  Original  Papers  in  my  office  dealing  with  the 
above-entitled  action  or  proceeding,  no  designation 
of  record  having  been  filed. 

The  papers  herewith  transmitted  constitute  the 
record  on  appeal  to  the  United  States  Court  of 
Appeals,  Ninth  Circuit,  San  Francisco,  California, 
from  Order  of  Dismissal  filed  and  entered  in  the 
above-entitled  cause  by  the  above-entitled  Court  on 
the  27th  day  of  June,  1958. 
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Dated  at  Anchorage,  Alaska,  this  3rd  day  of  Sep- 
ember,  1958. 

[Seal]        /s/  WM.  A.  HILTON, 

Clerk. 


c:  United  States  Attorney, 
Federal  Building, 
Anchorage,  Alaska. 


Davis,  Hughes  &  Thorsness, 
P.  O.  Box  477, 
Anchorage,  Alaska. 


[Endorsed] :  No.  16179.  United  States  Court  of 
Lppeals  for  the  Ninth  Circuit.  United  States  of 
Lmerica,  Appellant,  vs.  Dan  T.  Kennedy,  Appellee, 
^ranscript  of  Record.  Appeal  from  the  District 
yourt  for  the  District  of  Alaska,  Third  Division. 

Filed  and  Docketed:  September  9,  1958. 

/s/  PAUL  P.  O'BRIEN, 
llerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  16179 

UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

DAN  T.  KENNEDY, 

Appellee. 

STATEMENT  OF  POINTS  ON  APPEAL 

The  United  States  of  America,  appellant,  makes 
the  following  statement  of  points  upon  which  it  in- 
tends to  rely  on  appeal: 

1.  The  District  Court  erred  as  a  matter  of  law 
in  holding  that  the  Secretary  of  the  Interior  lacked 
the  power  to  take  by  eminent  domain  the  property 
involved  in  this  action. 

2.  The  District  Court  erred  as  a  matter  of  law  in 
holding  that  the  Act  of  September  6,  1950,  64  Stat. 
595,  692,  and  the  Act  of  August  1,  1888,  25  Stat.  357, 
as  amended,  40  U.S.C.  sec.  257,  together  with  other 
statutes  of  which  the  District  Court  could  have 
taken  judicial  notice  do  not  constitute  statutory 
authority  for  the  taking  of  the  property  involved  in 
this  action  by  eminent  domain. 

3.  The  District  Court  erred  in  holding  that  Con- 
gress has  not  either  expressly  or  by  clear  intend- 
ment authorized  the  condemnation  of  land  within 
the  park  area  involved  in  this  action. 
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4.  The  District  Court  erred  in  holding  that  the 
amended  complaint  failed  to  state  a  claim  on  which 
the  relief  sought  may  be  had  and  in  dismissing  the 
complaint. 

THE  UNITED  STATES  OF 
AMERICA, 

By  /s/  PERRY  W.  MORTON, 

Assistant  Attorney  General ; 

/s/  ROGER  P.  MARQUIS, 

/s/  A.  DONALD  MILEUR, 

Attorneys,  Department  of  Jus- 
tice, Washington  25,  D.  C. 

Certificate  of  service  acknowledged. 
[Endorsed] :    Filed  October  16,  1958. 
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Act  of  September  6,  1950,  64  Stat.  595 9 
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41  U.S.C.  sec.  14 23 

Miscellaneous : 

H.R.  7786 18 

Hearings  before  a  Subcommittee  of  the  Committee 
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2d  Sess.,  Making  Appropriations  for  the  Depart- 
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ment Appropriation  BUI  for  Fiscal  Year  1957 22 

H.  Kept.  No.  2991,  81st  Cong.,  2d  Sess.,  Cong.  Doc. 

Series  No.  11384 19 

H.  Kept.  No.  1628,  82d  Cong.,  2d  Sess.,  Cong.  Doc. 

Series  No.  11576 22 

H.  Kept.  No.  314,  83d  Cong.,  1st  Sess.,  Cong.  Doc. 

Series  No.  11665 22 

S.  Kept.  No.  1941,  81st  Cong.,  2d  Sess.,  Cong.  Doc. 

Series  No.  11370 18 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  16179 
United  States  of  Amekica,  appellant 

V. 

Dan  T.  Kennedy,  appellee 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT   OF  ALASKA,  THIRD  DIVISION 


BRIEF  FOR  THE  UNITED  STATES,  APPELLANT 


OPINIONS  BELOW 

The  original  decision  of  the  district  court  is  re- 
ported at  160  F.  Supp.  30.  The  decision  of  the  dis- 
trict court  on  the  motion  of  the  United  States  to 
reconsider  is  reported  at  162  F.  Supp.  939. 

JURISDICTION 

This  is  an  appeal  from  the  final  order  of  the  district 
court  which  dismissed  the  complaint  of  the  United 
States  in  a  condenmation  proceeding  entered  on  June 
25,  1958  (R.  60-61).  Notice  of  appeal  was  filed  on 
August  8,  1958.  The  jurisdiction  of  the  district  court 
over  the  condemnation  proceedings  rested  on  28  U.S.C. 
sec.  1358.  The  jurisdiction  of  this  Court  is  invoked 
under  28  U.S.C.  sec.  1291. 

(1) 


QUESTIONS  PEESENTED 

1.  Whether  Chapter  VII  of  the  Act  of  September 
6,  1950,  64  Stat.  595,  679,  appropriating  funds  for 
the  National  Park  Service  of  the  Department  of  the 
Interior,  authorized  the  acquisition  of  appellee's  land 
within  the  established  boundaries  of  Mount  McKinley 
National  Park,  Alaska,  and,  if  so, 

2.  Whether  such  acquisition  could  be  accomplished 
by  condemnation. 

STATUTES  INVOLVED 

The  relevant  portion  of  the  Act  of  Jime  25,  1948, 
62  Stat.  869,  986,  provides  as  follows: 

Sec.  6.  Section  1  of  the  Act  approved  Au- 
gust 1,  1888  (chapter  728,  25  Stat.  357,  40 
U.S.C,  sec.  257)  is  amended  to  read  as  follows: 

''That  in  every  case  in  which  the  Secretary 
of  the  Treasury  or  any  other  officer  of  the  Grov- 
ernment  has  been,  or  hereafter  shall  be,  au- 
thorized to  i^rocure  real  estate  for  the  erection 
of  a  public  building  or  for  other  public  uses, 
he  may  acquire  the  same  for  the  United  States 
by  condemnation,  under  judicial  process,  when- 
ever in  his  opinion  it  is  necessary  or  advan- 
tageous to  the  Government  to  do  so,  and  the  At- 
torney Greneral  of  the  United  States,  upon 
every  application  of  the  Secretary  of  the 
Treasury,  under  this  Act,  or  such  other  officer, 
shall  cause  proceedings  to  be  commenced  for 
condemnation  within  thirty  days  from  receipt 
of  the  application  at  the  Department  of  Jus- 
tice." 

The  relevant  portion  of  the  Act  of  September  6, 
1950,  64  Stat.  595,  692,  provides  as  follows : 


CONSTRUCTION 

For  construction  and  improvement,  without 
regard  to  the  Act  of  August  24,  1912,  as 
amended  (16  U.S.C.  451),  of  roads,  trails,  park- 
ways, buildings,  utilities,  and  other  physical 
facilities ;  and  the  acquisition  of  lands,  interests 
therein,  improvements,  and  water  rights ;  to  re- 
main available  until  expended,  $19,667,000,  of 
which  not  to  exceed  $7,935,000  is  for  liquidation 
of  obligations  incurred  pursuant  to  authority 
granted  under  the  heads  "Independence  Na- 
tional Historical  Park,  Pennsylvania",  Park- 
ways, National  Park  Service,"  and  "Roads 
and  Trails,  National  Park  Service",  in  the 
Interior  Department  Api^ropriation  Act,  1950: 
Provided,  That  the  miexpended  balances  of 
prior  year  appropriations,  including  unused 
balances  of  related  contract  authorizations,  for 
the  foregoing  purposes,  shall  be  transferred 
to  and  merged  with  this  appropriation:  Pro- 
vided further,  That  not  to  exceed  $150,000  of 
the  funds  available  for  the  Independence  Na- 
tional Historical  Park,  Pennsylvania,  shall  be 
available  after  Januuary  1,  1951,  for  the  man- 
agement, protection,  maintenance,  and  rehabili- 
tation of  Independence  Hall,  grounds,  and 
structures  in  that  Park. 

STATEMENT 

This  action  is  for  the  taking  under  the  power  of 
eminent  domain  of  two  tracts  of  land  within  the 
exterior  boundaries  of  Mount  McKinley  National 
Park  in  Nenana  Recording  Precinct,  Fourth  Judicial 
Division,  Alaska.  The  complaint  was  filed  in  Sep- 
tember 1951  (R.  3-5).    By  answer  filed  in  November 


1951  appellee  Kennedy  objected  to  the  taking  of  Tract 
A,  containing  five  acres.  Tract  B,  containing  35 
acres,  has  been  acquired  by  the  United  States  pur- 
suant to  a  stipulation  and  judgment  entered  in  Feb- 
ruary 1956  by  the  district  court  in  the  Fourth  Judicial 
Division  (R.  20-25).  Allegations  of  the  answer  as 
to  lack  of  necessity  for  the  taking  were  stricken  on 
motion  (R.  11-12).  The  case  was  transferred  in 
November  1956  for  trial  from  the  Fourth  to  the  Third 
Judicial  Division  at  the  request  of  Mr.  Kennedy  (R. 
26-27).     It  came  on  for  trial  in  December  1957. 

Prior  to  the  empaneling  of  the  jury,  appellee  raised 
the  question  whether  there  was  statutory  authority 
under  which  the  Secretary  of  the  Interior  could  con- 
demn land  in  Mount  McKinley  National  Park.^  The 
parties  thereafter  briefed  this  issue  for  the  district 
court.  At  the  same  time  the  United  States  filed  an 
amended  complaint.  The  changes  were  to  show  spe- 
cifically that  the  Solicitor  of  the  Department  of  the 
Interior  had  authority  to  cause  initiation  of  the  con- 
demnation proceeding  and  that  the  proposed  use  was 
necessary  and  advantageous  to  the  United  States 
(R.  3-5;  30-37).  Both  the  original  and  amended 
complaints  cited  as  authority  for  the  taking  the 
Act  of  August  1,   1888,  62   Stat.  986,  as  amended, 

^  Since  the  question  whether  this  alleged  objection  came  too 
late  was  not  raised  in  the  trial  court,  we  do  not  discuss  the 
issue  whether  the  denials  of  the  answer  for  lack  of  informa- 
tion (R.  7-10)  constitute  sufficient  assertion  of  appellee's  "ob- 
jections and  defenses  to  the  taking  of  his  property"  within 
the  meaning  of  Rule  7lA(e),  F.R.  Civ.  P.,  so  as  to  escape  the 
following  provision  that  "A  defendant  waives  all  defenses  and 
objections  not  so  presented." 


40  U.S.C.  sec.  257,  and  Chapter  VII  of  the  Act  of 
September  6,  1950,  64  Stat.  595,  679.  The  latter  act 
made  appropriations  for  the  Department  of  the  In- 
terior for  the  fiscal  year  1951.  The  particular  item 
with  which  this  case  is  concerned  is  found  at  64  Stat. 
692.  The  item  is  entitled  ''Construction"  rnider 
''National  Park  Service"  and  insofar  as  pertinent 
states : 

For  construction  and  improvement  *  *  *  of 
roads,  trails,  parkways,  buildings,  utilities,  and 
other  physical  facilities;  and  the  acquisition  of 
lands,  interests  therein,  improvements,  and 
water  rights;  to  remain  available  until  ex- 
pended, $19,667,000  *  *  *.^ 

The  court,  on  March  6,  1958,  rendered  a  written 
opinion  in  which  it  granted  the  motion  to  dismiss 
on  the  ground  that  it  was  unable  to  find  that  the 
general  appropriation  act  relating  to  all  of  the  na- 
tional parks  could  be  construed  to  authorize  con- 
denmation  proceedings  in  this  instance.  160  F.  Supp. 
30.  The  United  States  filed  a  motion  to  reconsider, 
which  was  granted,  and  the  court  considered  the 
matter  anew  upon  briefs  submitted  by  both  parties. 
The  court  filed  a  supplemental  opinion  on  June  13, 
1958,  reaffirming  its  foiTQer  opinion  finding  that  Con- 
gress had  not,  either  expressly  or  by  clear  intendment, 
authorized  the  condemnation  of  land  within  the  Park 
area  here  involved.  162  F.  Supp.  939.  This  appeal 
followed. 


2  Emphasis  supplied  by  appellant  throughout  this  brief  unless 
otherwise  noted. 


SUMMARY  OF  ARGUMENT 

The  complaint  in  condemnation  was  dismissed  for 
failure  to  state  a  cause  of  action.  Such  procedure 
admits  all  well-pleaded  averments.  It  leaves  for  the 
consideration  of  this  Court  only  the  questions  of 
whether  as  a  matter  of  law  an  appropriation  act 
authorizing  the  acquisition  of  land  and  40  U.S.C. 
sec.  257,  which  grants  authority  to  condemn  when- 
ever an  officer  of  the  Government  has  been  author- 
ied  to  procure  land,  may  be  the  basis  of  a  condemna- 
tion proceeding  and  whether  the  appropriation  act 
used  in  this  case  provided  for  the  acquisition  of 
appellee's  land.  Other  questions  of  fact  which  might 
be  placed  in  issue,  such  as  the  amount  of  just  com- 
pensation, cannot  be  raised  in  this  appeal. 


This  Court's  decision  in  Poison  Logging  Co.  v. 
United  States,  160  F.  2d  712  (1947),  and  many  other 
cases  of  the  Supreme  Court  and  other  Circuits  make 
it  now  well  settled  that  the  Government's  power  to 
condemn  is  coextensive  with  its  power  to  purchase. 
It  is  further  generally  recognized  that  statutory  au- 
thorization to  procure  real  estate  may  be  evidenced  by 
the  making  of  an  appropriation  as  well  as  a  specific 
authorization  to  acquire.  Thus,  the  appropriation  act 
and  40  U.S.C.  sec.  257  have  in  many  cases  provided 
the  basis  for  a  condemnation  action. 

It  is  true  that  the  particular  facts  vary  from  case 
to  case.  But  in  all  cases  where  an  appropriation  act 
and  40  U.S.C.  sec.  257  furnished  the  basis  of  con- 
demnation, it  is  purely  a  matter  of  degree  of  discre- 


tion  in  choosing  the  land  to  be  taken.  For  some  na- 
tional parks  there  is  a  specific  provision  in  the  statute 
creating  the  park  giving  the  power  of  condemnation. 
But  the  fact  that  there  are  alternative  authorities  in 
some  cases  does  not  negate  the  existence  of  40  U.S.C. 
sec.  257  nor  destroy  its  validity  where  the  Govern- 
ment must  rely  on  that  authority  alone.  The  section 
of  the  act  creating  Mount  McKinley  National  Park, 
which  preserves  the  rights  of  homesteaders  and  other 
claimants,  is  not  a  limitation  upon  the  power  of  the 
United  States  to  condemn  land. 

II 

The  legislative  history  of  the  1951  appropriation  act 
for  the  National  Park  Service  shows  that  the  fund 
used  in  this  case  was  for  the  acquisition  of  privately 
owned  lands  within  the  authorized  boimdaries  of  es- 
tablished national  park  areas.  It  was  a  flexible  fund 
to  be  used  to  acquire  land  whenever  it  was  advan- 
tageous to  the  Government  to  do  so.  The  fund  was 
available  for  the  acquisition  of  land  within  any  of  the 
national  park  areas.  It  could  not  be  said  in  advance 
which  of  the  714,000  acres  of  privately  owned  lands 
within  the  system  would  be  acquired  with  this  fund. 
The  fund  was  to  be  silent  where  the  land  could  be 
acquired  at  bargain  prices,  where  there  was  a  danger 
of  the  tracts  being  commercially  developed  adverse 
to  the  best  interests  of  the  park,  or  where  the  tracts 
stood  in  the  way  of  development  or  proper  use  of  the 
park  area. 

The  only  possible  interpretation  of  the  lower  court's 
holding,    consistent   with    its    acknowledgement   that 
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officers  of  the  Govermnent  can  condemn  any  land  Con- 
gress has  authorized  them  to  procure,  is  that  land 
could  not  be  purchased  or  otherwise  acquired  in  any 
national  park  save  where  there  is  express  authority  in 
the  act  establishing  the  park  or  the  park  is  named  in 
the  appropriation  act.  Yet  in  the  legislative  history 
of  this  very  appropriation,  there  are  given  at  least 
seven  instances  where  this  same  type  of  fund  in  prior 
years  has  been  used  to  acquire  land  in  park  areas 
where  there  was  neither  express  authority  in  the  cre- 
ating act  nor  specific  designation  of  the  park  in  the 
appropriation  act.  Further,  iii  this  very  condemna- 
tion case  a  consent  judgment  was  entered  by  which 
the  United  States  has  acquired  35  acres.  The  fact 
that  it  was  a  consent  judginent  is  immaterial  because 
under  41  U.S.C.  sec.  14  no  land  may  be  acquired  on 
account  of  the  United  States  except  under  a  law 
authorizing  such  purchase.  The  only  place  where 
such  authority  to  purchase  can  be  foiuid  for  the  con- 
sent judgment  is  in  the  1951  appropriation  for  the 
National  Park  Service.  Further,  Congress  made  the 
1951  appropriation  without  naming  any  specific  parks 
where  this  general  acquisition  fund  was  to  be  used, 
although  in  the  hearings  Congress  was  advised  that  it 
was  planned  to  use  this  fund  to  acquire  land  in  parks 
where  no  authorization  to  acquire  existed  unless  the 
appropriation  itself  provided  it. 

ARGUMENT 

The  basis  which  the  district  court  had  for  dis- 
missing the  complaint  was  the  lack  of  statutory 
authority  to   condemn.     The   district  court  believed 
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that  Congress  liad  not  intended  to  permit  the  taking 
of  privately-owned  land  in  Mount  McKinley  National 
Park  by  eminent  domain.  162  F.  Supp.  939,  941- 
942.  The  error  in  the  district  court's  reasoning  arises 
from  a  misconception  of  the  nature  and  effect  of 
authority  granted  by  the  appropriation  act,  64  Stat. 
595,  692,  the  statute  establishing  Mount  McKinley 
National  Park,  16  U.S.C.  sees.  347-355a,  39  Stat.  938, 
as  amended,  and  the  statutes  establishing  the  National 
Park  Service,  39  Stat.  535,  as  amended  and  supple- 
mented, 16  U.S.C.  sees.  l-18f.  These  acts  of  Congress 
provide  the  basis  on  which  land  could  be  acquired 
or  procured  within  the  boundaries  of  Moimt  Mc- 
Kinley National  Park.  Who  w^ould  argue,  indeed, 
that  the  United  States  did  not  have  authority  under 
the  appropriation  act  to  buy  land  in  Mount  McKinley 
National  Park  if  somebody  wanted  to  sell  it  to  them? 
The  district  court  vigorously  denied  that  it  had  over- 
looked the  fact  that  the  Act  of  August  1,  1888,  40 
U.S.C.  sec.  257,  contains  a  general  grant  of  power 
to  condemn  property  when  officers  of  the  Federal 
Government  are  authorized  by  Congress  to  procure  it. 
162  F.  Supp.  939,  941.  The  district  court  therefore 
erred  when  it  held  the  appropriation  act  and  40 
U.S.C.  sec.  257  were  no  statutory  authority  to  con- 
demn land  in  this  case. 

The  above  simnnarizes  the  sole  question  raised  on 
this  appeal.  True,  there  are  other  questions  which 
might  be  placed  in  issue,  and  the  usual  determination 
of  just  compensation  for  the  land  is  still  to  be  settled. 
But  the  district  court  disposed  of  the  case  by  grant- 
ing a  motion  to  dismiss  for  failure  to  state  a  cause 
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of  action.  As  the  district  court  correctly  recognized 
this  procedure  admitted  all  well-pleaded  averments  in 
the  complaint.  160  F.  Supp.  32.  The  procedure  ac- 
cordingly placed  beyond  dispute  for  present  purposes 
all  material  allegations  of  the  complaint.  Olan  Mills 
Inc.  V.  Enterprise  Publishing  Co.,  210  F.  2d  895,  897 
(C.A.  5,  1954);  Moore's  Federal  Practice  (2d  Ed.), 
Section  12.08. 

We  now  proceed  to  discuss  the  question  of  au- 
thority granted  by  Congress  to  take  the  Kennedy 
tract  by  eminent  domain,  the  only  question  of  law 
considered  by  the  district  court. 


Under  the  Act  of  August  1,  1888,  40  U.S.C.  sec.  257,  Congress 
has  given  authority  to  condemn  any  property  where  there  is 
authority  to  purchase  or  otherwise  acquire 

The  Act  of  August  1,  1888,  sec.  1,  25  Stat.  357,  as 
amended,  40  U.S.C.  257,  provides: 

In  every  case  in  which  the  Secretary  of  the 
Treasury  or  any  other  officer  of  the  Govern- 
ment has  been,  or  hereafter  shall  be,  author- 
ized to  procure  real  estate  for  the  erection  of 
a  public  building  or  for  other  public  uses,  he 
may  acquire  the  same  for  the  United  States 
by  condemnation,  imder  judicial  process,  when- 
ever in  his  opinion  it  is  necessary  or  advan- 
tageous to  the  G-overnment  to  do  so,  *  *  *, 

The  meaning  of  this  statute  is  repeatedly  asserted 
by  the  many  judicial  decisions  which  have  invoked 
its  provisions.  No  useful  purpose  would  be  served  by 
an  exhaustive  explanation  of  these  cases.  This 
Court's  decision  in  Poison  Logging  Co.  v.   United 
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states,  160  F.  2d  712  (1947),  is  a  definitive  opinion 
on  the  subject.  It  is  now  well  settled  under  this 
section  of  the  code  that  the  Government's  power  to 
condemn  is  coextensive  with  its  power  to  purchase. 
United  States  ex  rel.  T.V.A,  v.  Welch,  327  U.S.  546, 
554  (1946)  ;  Hanson  Co.  v.  United  States,  261  U.S. 
581,  587  (1923)  ;  Letvis  v.  United  States,  200  F.  2d 
183,  184  (C.A.  9,  1952),  cert.  den.  345  U.S.  907; 
United  States  v.  Certain  Real  Estate,  dc.,  217  F. 
2d  920,  925  (C.A.  6,  1954)  ;  United  States  v.  Adver- 
tising Checking  Bureau,  204  F.  2d  770,  771-772 
(C.A.  7,  1953);  Barnidge  v.  United  States,  101  F. 
2d  295,  297-298  (C.A.  8,  1939);  United  States  v. 
Threlkeld,  72  F.  2d  464,  465  (C.A.  10,  1934),  cert, 
den.  293  U.S.  620;  United  States  v.  Beaty,  198  Fed. 
284  (W.D.  Va.,  1912),  reversed  on  other  grounds, 
Beaty  v.  United  States,  203  Fed.  620  (C.A.  4,  1913). 
The  district  court  seemed  to  recognize  this  rule.^ 
162  F.  Supp.  941.  The  court  further  recognized  that 
an  appropriation  act  can  supply  the  authorization  for 
the  purchase  and  hence  for  the  condemnation.  This 
Court  had  perspicuously  stated  in  Poison  Logging  Co. 
V.  United  States,  supra,  that  "the  statutory  authoriza- 
tion to  procure  real  estate  may  be  evidenced  by  the 
making  of  an  appropriation  as  well  as  by  a  specific 
authorization  to  acquire."  160  F.  2d  714.  The  dis- 
trict court  repeated  this  language  practically  verbatim 

^  "Plaintiff  *  *  *  contends  that  the  Court  'appears  to  have 
overlooked  the  fact  that  40  U.S.C.A.  Sec.  257  contains  a  gen- 
eral grant  of  power  to  officers  of  the  Federal  Government  to 
condemn  property  when  such  officers  are  authorized  by  Congress 
to  procure  real  estate.'  This  is  an  understatement  for  this 
Court  certainly  did  not  overlook  such  fact."     162  F.  Supp.  941. 
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in  its  original  opinion  when  discussing  United  States 
V.  TJirelkeld,  supra,  and  the  Poison  case.  160  F. 
Supp.  33.  Seneca  Nation  of  Indians  v.  Brucker,  162 
F.  Supp.  580  (D.C.  1958),  affirmed  262  F.  2d  27  (C.A. 
D.C.,  1958),  the  district  court  interpreted  as  holding 
^'that  an  appropriation  act  which  appropriated  money 
for  the  construction  of  the  Allegheny  Reservoir  Proj- 
ect 'manifested  a  clear  Congressional  intention  to  au- 
thorize the  construction  of  the  project';  and  that  since 
the  project  was  specifically  authorized  by  the  appro- 
priation, the  right  to  condemn  land  for  such  purpose 
must  be  upheld"  (162  F.  Supp.  at  p.  940).  Similarly, 
the  district  court  found  United  States  v.  5,677.94  Acres 
of  Land,  152  F.  Supp.  861  (Mont.  1957),  to  hold  "that 
an  appropriation  act  making  specific  appropriations 
for  preconstruction  work  on  the  Yellowtail  Dam,  fur- 
nishes sufficient  authority  for  taking  of  the  land 
*  *  *."  Id.  The  same  view  is  expressed  by  the 
Sixth  Circuit  in  United  States  v.  Certain  Real  Estate, 
(kc,  supra:  "and  where  no  other  Act  of  Congress  vests 
power  to  condemn  property  for  a  particular  purpose 
an  applicable  appropriation  Act  may  be  looked  to  as 
the  source  of  such  power. "    217  F.  2d  925. 

The  resolution  of  this  case  in  the  court  below  should 
have  been,  therefore,  simply  a  matter  of  seeing 
whether  the  appropriation  was  in  fact  available  to 
buy  land  m  Mount  McKinley  National  Park.  In  at- 
tempting to  distinguish  the  cases  on  which  the  Gov- 
ernment relied,  the  district  court  did  not  make  a  direct 
decision  on  this  issue.  It  notices  differences  which 
might  be  important  in  some  respects  but  are  not  con- 
trolling  in   this   case.     But  the   district   court  over- 
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looked  the  essential  similarity  between  the  present 
case  and  Hanson  Co.  v.  United  States,  supra;  United 
States  V.  Beaty,  supra;  United  States  v.  Threlkeld, 
supra;  and  Poison  Logging  Co.  v.  United  States,  supra. 
In  all  these  cases  the  power  to  condemn  is  upheld  on 
the  basis  of  an  appropriation  act  and  40  U.S.C.  sec.  257. 
The  district  court  pointed  out  that  in  the  Poison  and 
Threlkeld  cases  the  Secretary  of  Agriculture  had  broad 
powers  to  construct  and  maintain  roads  for  national 
forests.  That  is  true,  as  is  the  fact  that  here  the  Sec- 
retary of  the  Interior  has  broad  administrative  powers 
in  the  national  parks.  16  U.S.C.  sees  l-18f.  But  as 
long  as  there  is  an  appropriation  act  granting  authority 
to  purchase,  the  difference  between  administering  na- 
tional parks  and  national  forests  will  not  affect  the 
validity  of  the  power  to  condemn. 

Nor  can  a  fundamental  difference  be  made  between 
those  appropriations  where  the  specific  project  is 
mentioned  and  the  present  case  where  the  authority 
to  purchase  is  given  in  general  terms.  The  district 
court  thought  that  Seneca  Nation  of  Indians  v. 
Brucker,  supra,  and  United  States  v.  5,677.94  Acres 
of  Land,  supra,  were  distinguishable  because  they 
"deal  with  appropriations  for  a  specific  project.^' 
162  F.  Supp.  940.  The  specificity  of  the  project 
varies  in  many  cases  but  the  differences  are  only 
matters  of  degree.  In  the  Hanson  case  a  specific 
canal,  a  thing  then  in  being,  was  named.  In  the 
cases  of  Seneca  Natio7i  of  Indians  v.  Brucker  and 
United  States  v.  5,677.94  Acres  of  Land  the  appro- 
priation was   for  a  project  to  be  constructed  after 
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the  act  was  passed  and  doubtlessly  involved  some 
post-appropriation  discretion  as  to  exact  location/ 
In  the  Beaty  case  there  was  even  greater  latitude,  the 
appropriation  merely  calling  "for  the  purchase  of 
land  accessible  to  the  horse-raising  section  of  the 
state  of  Virginia  *  *  *."  198  Fed.  285.  In  the 
Threlkeld  and  Poison  cases  the  discretion  was  greater 
still,  as  the  appropriation  was  for  national  forests 
generally  and  could  have  been  used  to  purchase  prop- 
erty in  any  of  them.  Act  of  March  3,  1933,  47  Stat. 
1432,  1449;  Act  of  July  1,  1941,  55  Stat.  408,  422. 
Just  as  there  is  no  requirement  that  Congress  refer 
to  particular  projects  in  authorizing  an  officer  to  pro- 
cure property  or  space  {United  States  v.  Advertising 
Checking  Bureau,  supra;  United  States  v.  Certain 
Beat  Estate,  t&c.,  supra),  so  there  is  no  requirement 
that  appropriations  be  broken  down  so  that  the 
Act  gives  separate  treatment  to  particular  projects. 
In  the  present  case,  as  we  shall  show  below,  the 
appropriation  was  also  available  for  purchase  of 
privately  owned  land  within  the  boundaries  of  exist- 
ing national  parks.  Of  what  moment  are  these  dif- 
ferences of  specificity  except  that  the  statutes  contain 
variable  degrees  of  discretion  in  choosing  the  partic- 
ular projects  on  which  to  spend  the  money?  Cer- 
tainly the  authority  to  purchase  has  been  bestowed  in 
all  cases,  and  nothing  in  40  U.S.C.  sec.  257  suggests 
the  power  to  condemn  is  limited  by  the  amount  of 
discretion  vested  in  the  official  concerned. 


*  In  fact,  the  /Seneca  Nation  appropriation  statute  was  a 
lump  sum  of  $449,000,000,  of  which  the  committee  report 
showed  $1,000,000  was  allocated  to  the  particular  project  in 
question.    Act  of  August  26,  1957,  71  Stat.  416,  417. 
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We  believe  the  district  court  was  led  astray  in 
part  at  least  by  the  somewhat  overlapping  statutes 
granting  authority  to  condemn  in  some  national 
parks.  There  are  for  some  parks,  as  the  district  court 
pointed  out,  individual  sections  authorizing  condem- 
nation in  the  statute  creating  the  park.  160  F.  Supp. 
32;  162  F.  Supp.  941.  In  these  parks  the  Secretary 
of  the  Interior  can  have  land  condemned  mider  either 
the  statute  creating  the  park  or  40  U.S.C.  sec.  257. 
But  the  fact  that  the  Department  of  the  Interior  has 
alternative  authorities  in  some  cases  does  not  negate 
the  existence  of  40  U.S.C.  sec.  257  nor  destroy  its  vali- 
dity where  the  Department  must  rely  on  that  au- 
thority alone. 

This  brings  us  to  the  use  which  the  court,  in  its 
original  opinion,  made  of  the  reservation  of  existing 
claims  in  Mount  McKinley.  16  U.S.C.  sec.  348.  In 
its  supplemental  opinion  the  court  admits  that  these 
provisions  '^may  not  be  controlling."  162  F.  Supp. 
941.  The  Congressional  purpose  in  reserving  rights 
of  homesteaders  or  other  claimants  is  not  controlling, 
nor  is  it  pertinent.  That  Congress  did  not  in  1917 
want  to  destroy  existing  claims  to  land  by  creating 
the  Park  is  unrelated  to  whether  Congress  in  1951 
intended  to  authorize  purchase  of  land  upon  payment 
of  the  fair  market  value  as  full  compensation. 

n 

There  was  authority  to  purchase  the  Kennedy  tract  in  the 
appropriation  act 

Having  established  (1)  that  any  time  a  government 
officer  is  authorized  to  purchase  land  he  may  obtain 
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it  by  the  power  of  eminent  domain  if  necessary,  (2) 
that  the  authority  to  procure,  and  hence  to  condemn, 
land  may  be  contained  in  an  appropriation  act,  and 
(3)  that  the  degree  of  specificity  in  designating  the 
land  to  be  procured  does  not  control  where  there  is 
authority  to  condemn,  we  come  to  the  ultimate  reason 
why  the  district  court  erroneously  believed  appellee's 
land  could  not  be  condemned. 

In  its  first  opinion  the  district  court  concluded  (160 
F.  Supp.  33) : 

I  am  unable  to  find  that  the  General  Ap- 
propriation Act  relating  to  all  of  the  national 
parks,  as  to  which  in  many  cases  specific  au- 
thority is  conferred  upon  the  Secretary  of  the 
Interior  to  acquire  private  lands,  may  be  con- 
strued by  "necessary  implication"  to  author- 
ize the  condemnation  proceeding  in  this  in- 
stance, especially  in  view  of  the  express  pres- 
ervation of  the  rights  of  the  holders  of  land 
by  homestead  within  the  boundaries  of  the 
Park  *  *  *. 

In  siunmarizing  its  second  opinion  the  district  court 
revealed  even  more  clearly  the  basis  of  its  holding 
(162  F.  Supp.  941-942)  : 

Finding  that  Congress  has  not  either  ex- 
pressly or  by  clear  intendment  authorized  the 
condemnation  of  land  within  the  Park  area 
here  involved,  I  must  adhere  to  my  former 
opinion,  *  *  *. 

Since  the  authority  to  purchase  is  the  equivalent 
of  the  power  to  condemn,  these  conclusions  of  the 
district  court  may  be  accurately  paraphrased  as  say- 
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ing,  ^'I  am  unable  to  find  that  the  General  Appro- 
priation Act  may  be  construed  by  necessary  impli- 
cation to  authorize  the  purchase  of  land  in  this  in- 
stance." Since  the  sole  basis  for  the  conclusion  is 
the  fact  that,  as  to  some  national  parks,  specific  con- 
demnation authority  has  been  given,  the  true  hold- 
ing of  the  court  is  that  the  appropriation,  so  far  as 
acquiring  lands  is  concerned,  must  be  read  as  limited 
to  those  iDarticuIar  national  parks.  The  court  has 
thus,  by  negative  implication,  narrowed  the  general 
authority  granted  by  the  appropriation  to  the  Sec- 
retary of  the  Interior  as  to  which  parks  to  spend 
the  money.  As  we  will  show,  this  unwarranted  lim- 
itation is  contrary  to  Congressional  intent,  as  appears 
from  the  legislative  history. 

Congress  had  api^ropriated  a  flexible  fund  for  the 
acquisition  of  lands  any  place  within  the  bovmdaries 
of  established  national  parks  for  several  years  prior 
to  the  appropriation  in  question  to  be  used  at  the 
discretion  of  National  Park  Service  officials.  Hear- 
ings before  a  Subcommittee  of  the  Committee  on 
Appropriations,  United  States  Senate,  81st  Cong., 
2d  Sess.,  Making  Appropriations  for  the  Department 
of  the  Interior  (hereinafter  referred  to  as  Senate 
Hearings),  195-196,  227-228.  That  fund  is  used  to 
acquire  land  when  it  is  advantageous  for  the  govern- 
ment to  do  so  'throughout  the  entire  [national  park] 
system."  Senate  Hearings,  226.  In  the  appropri- 
ation for  the  fiscal  year  1951,  the  House  committee 
merged  what  had  formerly  been  separate  items  for 
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'^ acquisition  of  lands "^  and  ''for  construction  of 
roads,  trails,"  etc.  The  committee  report  shows  that 
the  $20,542,000  in  these  items  included  only  two  items 
for  land  acquisition  in  named  projects  and  $2,000  for 
water  rights.  The  total  amount  adopted  by  the  Sen- 
ate for  ''Construction"  was  reduced  to  $19,667,000. 
The  Senate  report  on  H.R.  7786  showed  these  differ- 
ences between  the  two  versions:  the  Senate  decreased 
the  sub-item  "Buildings  and  utilities"  by  $150,000; 
the  Senate  decreased  the  sub-item  "Acquisition  of 
lands  and  water  rights"  by  $1,000,000  in  connection 
with  Independence  National  Historical  Park,  Penn- 
sylvania; but  the  Senate  increased  the  "Acquisition 
of  lands  and  water  rights"  sub-item  by  $275,000.  The 
last  increase  is  explained  in  the  report  as  follows: 
"The  increase  of  $275,000  approved  by  the  committee 
is  for  acquisition  of  privately  owned  lands  within  the 
authorized  boundaries  of  established  national  park 
areas."  S.  Rept.  No.  1941,  81st  Cong.,  2d  Sess., 
p.  160,  Cong.  Doc.  Series  No.  11370.  The  confer- 
ence report  shows  that  the  conferees  approved  the 
Senate  amendment  decreasing  the  total  item  "Con- 
struction" to  $19,667,000.  The  conferees  in  terms 
approved  the  reduction  of  $1,000,000  concerning  the 
acquisition  of  lands  at  Independence  National  His- 
torical Park,  Pennsylvania.  The  Senate  amend- 
ments on  the  $275,000  and  $150,000  sub-items  were 


^  The  earlier  acts,  as  to  land  acquisition,  had  read  as  follows : 
"Acquisition  of  lands:  For  the  acquisition  of  privately  owned 
lands  or  interests  therein  within  the  authorized  boundaries  of 
established  areas  under  the  jurisdiction  of  the  National  Park 
Service  *  *  *."  Interior  Department  Appropriation  Act,  F.Y. 
1950,  63  Stat.  765,  793;  id.  1949,  62  Stat.  1112,  1141. 
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not  mentioned  specifically,  as  they  did  not  involve 
amending  the  text  of  the  bill  but  those  adjustments 
are  reflected  in  the  amount  actually  appropriated. 
The  statement  of  the  managers  on  the  part  of  the 
House  notes  that  the  action  on  the  $19,667,000  amend- 
ment ''will  necessitate  some  flexibility  to  permit  ad- 
justment of  items  originally  scheduled  under  *  *  * 
construction."  H.  Rept.  2991,  81st  Cong.,  2d  Sess., 
pp.  34,  41,  Cong.  Doc.  Series  No.  11384.  Under  the 
Senate  version,  which  became  law,  acquisition  of  the 
Kennedy  land  fits  precisely  the  purpose  of  ''acqui- 
sition of  privately  owned  lands  within  the  authorized 
boundaries   of   established  national  park   areas." 

Further  confirmation  of  the  flexible  nature  of  the 
fund  and  of  the  Congressional  intentions  concerning 
it  may  be  derived  from  the  Senate  hearings.  The 
hearings  establish  that  Congress  understood  this  to  be 
a  fund  which  could  be  used  to  purchase  land  in  any 
of  the  national  parks.  There  is  nothing  to  indicate 
Congress  was  otherwise  limiting  the  fund  or  attach- 
ing strings.  Mr.  Newton  B.  Drury,  Director  of  the 
National  Park  Service,  asked  the  Appropriations 
Committee  in  his  prepared  statement  to  restore  the 
$275,000  "for  general  land  purchases."  He  reminded 
the  committee  that  Congress  had  for  the  past  several 
years  appropriated  money  "for  the  acquisition  of 
privately  owned  lands  located  within  the  boundaries 
of  the  areas  administered."  Such  lands  constituted 
"one  of  the  Service's  most  perplexing  problems  in  the 
fields  of  management  and  protection."  Senate  Hear- 
ings, 195.  The  same  language  is  used  in  the  National 
Park  Service's  budget  justification  given  to  the  Ap- 


20 

propria tions  Committee,  with  the  statement  that  "Pri- 
vate holdings  are  subject  to  midesirable  developments 
and  use  over  which  the  Service  has  no  control.  *  *  * 
The  Service  cannot  correct  this  condition  or  carry  out 
its  obligation  to  acquire  the  lands  unless  funds  are 
made  available  for  the  purpose  by  the  Congress." 
Senate  Hearings,  204.  Mr.  Drury  again  referred  to 
the  $275,000  item,  describing  it  as  "one  of  the  most 
vital  items."  Senate  Hearings,  223.  In  the  justifi- 
cation which  followed,  it  was  pointed  out  that  of  the 
21,709,000  acres  in  the  entire  national  park  system 
about  714,000  acres  were  still  in  private  ownership. 
It  was  proposed  that  the  $275,000  item  would  be  used 
"to  acquire  most  urgently  needed  land  in  various 
areas,  including  *  *  *  [listing  some  of  the  parks 
where  land  might  be  acquired]."  Senate  Hearings, 
224.  Senator  Hayden,  presiding  at  the  hearings,  had 
a  perfect  grasp  of  the  adaptable  character  of  the 
fund.  ''You  could  not  say,"  remarked  Senator  Hay- 
den, "in  advance  definitely  that  you  were  going  to 
acquire  anything  at  any  of  these  places."  Senate 
Hearings,  230.  This  statement  came  just  after 
Mr.  Drury  had  given  the  Senators  a  list  of  possible 
acquisitions  with  the  $275,000  fund.  Then  Mr.  Drury 
stated,  "Yes,  those  [listed  parks]  were  given  in  our 
justification  as  examples.  This  is  a  flexible  fimd. 
Now  you  asked  me  about  Colonial,  and  it  may  well 
be  that  there  will  be  purchases  there."®  "Senator 
Hayden.  There  may  or  may  not?  Mr.  Drury.  Yes, 
there  may  or  may  not. "    Senate  Hearings,  230.    When 

®  This   reference   was  to   Colonial   National   Historical   Park 
which  was  not  on  the  list  of  examples. 
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Senator  Cordon  asked  whether  the  item  "Acquisition 
of  lands  and  water  rights"  carried  "an  itemization 
of  what  acquisitions  you  intended  to  make,"  Mr. 
Drury  answered,  "Well,  except  for  that  $275,000  item, 
it  does."  Senate  Hearings,  241.  In  the  Appendix 
hereto,  infra,  pp.  25-28,  we  print  further  quotations 
from  the  hearings  making  clear  the  Congressional 
intent. 

These  hearings  indicate  that  this  fund  was  available 
to  purchase  land  within  any  national  park,  mostly  on 
the  basis  of  what  might  be  available  at  a  good  price 
and  what  had  to  be  purchased  to  prevent  its  develop- 
ment or  use  adverse  to  the  best  interests  of  the  park. 
In  the  hearings  Congress  was  notified  of  at  least  seven 
instances  where  the  same  appropriation  had  been 
spent  in  prior  years  to  acquire  land  in  a  national  park 
or  monument  when  there  was  neither  express  au- 
thority in  the  act  establishing  the  park  or  monument 
nor  specific  designation  of  the  park  in  the  appropri- 
ation used.  Two  of  the  instances  had  not  only  in- 
volved acquisition  of  land  but  use  of  condemnation 
proceedings  as  well.  See  Appendix,  infra,  pp.  26-27. 
The  nature  of  the  appropriation,  flexible  as  it  was, 
made  it  impossible  for  Congress  to  name  each  park  or 
monument  where  it  might  be  spent  for  that  determi- 
nation was  left  to  the  Secretary.  Nor  was  it  essential 
that  Congress  attach  to  the  appropriation  an  authority 
to  condemn  in  the  process  of  acquiring  the  land.  As 
the  court  said  in  Barnidge  v.  United  States,  101  P. 
2d  295,  297-298  (C.A.  8,  1939)  :''***  As  authority 
had  already  been  conferred  to  procure  real  estate  for 
public  uses  by  condemnation,  it  would  seem  to  have 
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been  quite  minecessaiy  to  embody  in  this  Act  specific 
authority  to  acquire  real  estate  by  condemnation  pro- 
ceedings. We  must  assume  that  Congress  had  full 
knowledge  of  the  Act  of  August  1,  1888,  and  of  the 
interpretation  that  had  been  j)laced  ui^on  it  by  the 
courts. ' ' 

This  history  is  a  complete  answer  to  the  theory  of 
the  district  court.  The  fact  that  Congress  continued 
the  same  appropriation  with  knowledge  of  the  ad- 
ministrative understanding  as  to  purposes  for  which 
the  f  imd  could  be  used,  including  two  specific  instances 
of  condemnation,  constitutes,  we  believe,  ratification 
of  the  administrative  construction.  Cf.  Brooks  v. 
Dewar,  313  U.S.  354  (1941).^ 

There  is  further  the  fact  that  in  this  very  pro- 
ceeding a  judgment  has  already  been  entered  on  the 
basis  of  the  appropriation  wliich  the  district  court 
here  did  not  consider  adequate  authority  for  the 
purchase  of  land.  That  judgment  awarded  35  acres 
of  land  to  the  United  States  (R.  23-25).  The  mere 
fact  that  this  was  a  consent  judgment  does  not 
change  the  picture,  for  "no  land  shall  be  purchased  on 
accomit  of  the  United  States,  except  imder  a  law 

^  In  recent  years,  a  general  policy  has  been  expressed  that 
lands  should  not  be  condemned,  except  in  special  situations, 
within  national  park  boundaries  without  prior  consultation  with 
the  committee.  See  H.  Kept.  No.  314,  83d  Cong.,  1st  Sess., 
Cong.  Doc.  Series  No.  11665,  p.  22;  H.  Kept.  No.  1628,  82d 
Cong.,  2d  Sess.,  Cong.  Doc.  Series  No.  11576,  p.  18;  Hearings, 
Subcommittee  of  Committee  on  Appropriations,  House  of  Rep- 
resentatives, Interior  Department  Appropriation  Bill  for  Fiscal 
Year  1957,  p.  243;  Hearings,  Subcommittee  of  Committee  on 
Appropriations,  United  States  Senate,  Interior  Department  Ap- 
propriation Bill,  1954,  pp.  2104r-2111. 


23 

authorizing  such  purchase."  41  U.S.C  sec.  14.^  Un- 
less the  general  appropriations  to  acquire  land  any- 
where within  the  national  park  system  were  au- 
thority to  purchase  land  in  the  several  instances 
just  cited  under  41  U.S.C.  sec.  14  they  were  all 
illegal.  Even  more  ridiculous,  Congress  would  have 
continued  to  appropriate  money  in  fiscal  year  1951 
after  having  been  notified  that  the  National  Park 
Service  plamied  to  use  the  money  in  such  places  as 
Lassen  National  Park,  California,  Joshua  Tree  Na- 
tional Monument,  California,  Moimt  Rainier  National 
Park,  Washington,  Rocky  Momitain  National  Park, 
Colorado,  and  Kings  Canyon  National  Park,  Cali- 
fornia, when  there  was  no  authority  to  acquire  such 
land  except  the  appropriation  act  itself,  and  that  act 
did  not  specifically  name  any  of  the  parks.  Clearly, 
in  view  of  the  entire  legislative  history  as  shown  in  the 
Senate  hearings.  Congress  appropriated  the  money  for 
this  general  land  acquisition  fund  to  be  used  to  acquire 
land  anywhere  within  the  national  park  system,  re- 
gardless of  whether  there  was  another  statutory  au- 
thority to  acquire  in  a  particular  park,  and  even  though 
Congress  did  not  name  specific  parks  where  it  thought 
the  money  might  be  spent. 

^  Congress  has  delegated  to  the  Comptroller  General  the 
function  of  determining  whether  a  particular  expenditure  is 
within  the  authorization  of  the  appropriation. 
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CONCLUSION 

For  the  foregoing  reasons  it  is  submitted  that  the 
order  of  the  district  court  dismissing  the  complaint 
of  the  United  States  in  this  condemnation  proceeding 
should  be  reversed  and  the  case  remanded  for  the 
determination  of  just  compensation. 

Respectfully  submitted. 

Perry  W.  Morton, 
Assistant  Attorney  General, 
William  T.  Plummer, 
United  States  Attorney,  Anchorage,  Alaska, 
Roger  P.  Marquis, 
A.  Donald  Mileijr, 

Attorneys, 
Department  of  Justice,  Washington  25,  D.C, 

May  1959. 


APPENDIX 

There  are  numerous  statements  in  the  Senate  hear- 
ings about  the  $275,000  sub-item.  Hearings  before 
a  Subcommittee  of  the  Committee  on  Appropriations, 
United  States  Senate,  81st  Cong.,  2d  Sess.,  Making 
Appropriations  for  the  Department  of  the  Interior, 
pp.  195,  204,  223,  224,  225-231,  241,  1485-1486,  1588. 
These  excerpts  are  representative  of  the  hearings: 

It  is  recommended  that  the  entire  House 
reduction  of  $875,000  for  land  acquisition  be 
restored.  The  $275,000  reduction  for  general 
land  purchases  is  vitally  important.  For  the 
past  few  years,  the  Congress  has  provided  from 
$200,000  to  $300,000  for  the  acquisition  of  pri- 
vately owned  lands  located  within  the  bound- 
aries of  the  areas  administered.  These  owned 
lands  are  subject  to  unsightly  commercial  de- 
velopment; they  stand  in  the  way  of  ultimate 
development  of  the  parks  and  monimients ;  and 
they  present  one  of  the  Service's  most  perplex- 
ing problems  in  the  fields  of  management  and 
protection.  Values  of  these  lands  have  in- 
creased considerably  during  the  past  decade 
because  of  the  enormous  increase  in  public  use. 
They  must  not  be  subdivided  for  summer-home 
purposes  or  otherwise  developed  commercially 
if  the  best  interests  of  the  Government  and  the 
visiting  public  are  to  be  served  (pp.  195-196). 

*  *  *  Private  holdings  are  subject  to  unde- 
sirable developments  and  use  over  which  the 
Service  has  no  control.  *  *  *  The  Service  can- 
not correct  this  condition  or  carry  out  its  obli- 
gation to  acquire  the  lands  unless  funds  are 
made  available  for  the  purpose  by  the  Congress 
(p.  204). 

(25) 
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*  *  *  The  national  park  system  contains  a 
gross  area  of  approximately  21,709,000  acres, 
of  which  approximately  714,000  acres  are  in 
non-federal  ownership.  *  *  *  It  is  proposed  to 
use  the  $275,000  to  acquire  most  urgently  needed 
land  in  various  areas,  including  *  *  *  [listing 
several  national  parks]  (p.  224). 

Senator  Hayden.  There  is  an  unidentified 
item  here  of  "Acquisition  of  privately  owned 
lands  in  various  areas"  of  $275,000. 

Mr.  Drury.  That  is  right.  That  is  for  gen- 
eral purchases.  That  fund  is  used  to  acquire 
land  when  it  is  advantageous  for  the  Govern- 
ment to  do  so  throughout  the  entire  system. 
*  *  *  We  can  submit  for  the  record  a  list  of  all 
the  lands  that  have  been  acquired  since  that 
appropriation  was  made  (p.  226). 

There  follow  lists  showing  the  parklands  acquired 
with  the  general  acquisition  funds  for  fiscal  years 
1948,  1949  and  1950.  The  lists  show  the  name  of 
each  park  or  monument  where  land  has  been  acquired, 
the  niunber  of  acres  acquired  in  each,  and  the  "con- 
tract price."  There  is  a  footnote  for  the  several 
instances  where  the  price  is  omitted  stating,  "Settle- 
ment price  to  be  determined."  There  are  also  imder 
both  the  1948  and  1949  tabulations  similar  statements, 
as  follows: 

Cost  of  lands  acquired  by  contract,  under  con- 
tract, condemnation  award  and  estimated  con- 
demnation award  is  approximately  86  percent 
of  appraised  values  (pp.  227-228). 

For  the  three  years  there  are  listed  seven  instances 
where  this  general  acquisition  fund  has  been  used  to 
acquire  land  without  there  being  any  authority  other 
than  this  general  fund  to  acquire  such  land  by  pur- 
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chase  or  condemnation/  The  instances  referred  to 
are:  (1948)  Arches  National  Monument,  Glacier  Bay 
National  Monument,  Chaco  Canyon  National  Monu- 
ment and  Shiloh  National  Military  Park;  (1949) 
Carlsbad  Caverns  National  Park  and  Prince  William 
Forest  Park;  (1950)  Lassen  Volcanic  National  Park. 
Although  the  lists  presented  to  Congress  make  it  clear 
that  the  lands  acquired  with  this  general  fund  were 
obtained  both  by  purchase  and  condemnation,  such 
lists  do  not  distinguish  which  tracts  were  acquired  by 
each  method.  A  check  of  the  Department  of  Justice 
and  Department  of  the  Interior  files  confirmed  that 
in  at  least  two  of  the  seven  listed  instances  condemna- 
tion proceedings  were  used:  (1948)  Chaco  Canyon 
National  Monument,  United  States  v.  112.98  Acres  of 
Land  dc.,  Civil  No.  1522,  D.  of  New  Mexico  (use  of 
condemnation  for  quieting  title) ;  (1949)  Carlsbad 
Caverns  National  Park,  United  States  v.  Elizabeth 
M.  d  Ernest  E,  Scoggin  dc,  Civil  No.  1672,  D.  of 
New  Mexico. 

Senator  Cordon.  May  I  inquire  whether,  in 
your  justification  before  the  House  committee 
your  item  "acquisition  of  lands  and  water 
rights,"  where  you  asked  for  an  increase  of 
from  $822,922  in  1950  to  $4,827,000  in  1951,  car- 
ries an  itemization  of  what  acquisitions  you  in- 
tended to  make  with  the  full  amoimt  of  the 
request  ? 

Mr.  Drury.  Well,  except  for  that  $275,000 
item,  it  does.  *  *  *   (p.  241). 

Representative  Lemke.     *  *  * 

There  is  another  thing  that  I  am  interested 
in,  and  that  is  the  acquisition  of  lands  generally 
for  the  national  parks. 


^  While  there  is  authority  to  condemn  land  needed  to  com- 
plete national  monuments,  this  authority  is  limited  to  instances 
where  the  money  for  such  condemnation  has  been  donated, 
and  thus  would  not  be  applicable  to  appropriated  funds.  16 
U.S.C.  sec.  433c. 
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Restoration  of  the  $275,000  for  the  general 
acquisition  of  privately  owned  lands  within  the 
authorized  boundaries  of  areas  in  the  national 
park  system  is  urgently  needed. 

Although  the  amount  requested  is  small  in 
comparison  to  the  estimated  $30,000,000  value 
of  the  approximately  550,000  acres  of  such  lands 
in  the  system,  it,  if  approved,  would  allow  the 
National  Park  Service  to  continue,  in  a  small 
way,  as  it  has  during  the  past  3  years  to 
acquire : 

(1)  Those  tracts  that  stand  in  the  way  of 
development  or  proper  use  of  the  park  or  mon- 
ument areas  in  which  they  lie ; 

(2)  Those  tracts  that  are  in  danger  of  being 
developed  adversely  to  park  standards  and  prin- 
ciples; and 

(3)  Those  tracts  that  can  now  be  acquired  at 
bargain  prices  because  the  owners  are  anxious 
to  sell  (p.  1485). 
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No.  16,179 

IN"  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


United  States  of  A]vierica, 

Appellant, 

vs. 

Dan  T.  Kennedy, 

Appellee. 


Appeal  from  the  United  States  District  Court  for  the 
District  of  Alaska,  Third  Division. 

BRIEF  FOR  DAN  T.  KENNEDY,  APPELLEE. 


I. 

STATEMENT  AS  TO  JURISDICTION  AND  AS  TO 
PLEADINGS  IN  THE  DISTRICT  COURT. 

Dan  T.  Kennedy,  the  appellee  herein,  accepts  the 
statements  made  in  its  brief  by  the  United  States  of 
America,  the  appellant,  as  to  the  jurisdiction  of  the 
District  Court  and  as  to  the  jurisdiction  of  this  Court 
and  concerning  the  pleadings  and  proceedings  had  in 
the  District  Court  and  the  opinions  of  that  Court. 


II. 

STATEMENT  OF  THE  CASE. 
This  action  is  one  in  condemnation  whereby  the 
United  States  of  America  as  plaintiff  seeks  to  take 
certain  real  proj^erty,  more  particularly  described 
in  plaintiff's  complaint  and  amended  complaint,  as  a 
part  of  Moimt  McKinley  National  Park.  The  property 
sought  to  be  taken  is  owned  in  fee  simple  by  appellee 
Dan  T.  Kennedy.  It  consists  of  five  acres  and  is  situ- 
ated adjacent  to  the  McKinley  Park  Air  Strip  and 
close  to  McKinley  Park  Station  on  the  Alaska  Rail- 
road. It  is  located  East  of  the  Alaska  Railroad  right- 
of-way  and  West  of  the  Nenana  River.  (See  Exhibit  3 
attached  to  plaintiff's  amended  complaint,  R  30.)^ 


III. 
SUMMARY  OF  ARGUMENT. 

This  case  is  of  considerable  importance  to  appellee 
in  that  the  United  States  of  America  is  seeking  to 
take  his  property  which  he  does  not  desire  to  sell.  In 
Kennedy's  view  of  the  matter,  proper  proceedings 
have  not  been  had  to  authorize  the  taking  of  the  prop- 
erty by  the  United  States  of  America  and  he  believes 
the  proposed  taking  is  mthout  legal  authority. 

In  addition  to  being  of  considerable  importance  to 
Mr.  Kennedy,  the  appellee,  this  case  is  of  much  im- 


^The  map.  Exhibit  3,  is  not  made  a  part  of  the  printed  record 
but  the  original  is  in  the  custody  of  the  Court.  Reference  to  it  is 
found  at  R.  31. 


portance  to  the  executive  officers  of  the  United  States 
of  America  in  that  if  the  power  of  taking  here  claimed 
were  sustained,  the  power  of  executive  officers  to  take 
private  property  for  public  use  would  be  greatly  ex- 
tended beyond  the  limits  heretofore  set  by  the  courts 
on  such  power.  On  the  other  hand,  this  case  is  of 
supreme  importance  to  the  people  of  the  United  States 
of  America,  far  beyond  the  parties  to  this  action, 
by  reason  of  the  fact  that  if  the  government's  posi- 
tion here  should  be  sustained,  the  power  of  executive 
officers  of  the  United  States  of  America  to  take  pri- 
vate property  for  public  use  would  be  almost  un- 
limited and  beyond  practical  control  by  Congress  as 
the  legislative  branch  of  the  government. 

The  government  here  concedes,  at  least  impliedly, 
that  there  is  neither  any  general  nor  any  specific  stat- 
utory authority  for  the  taking  of  private  property 
for  public  use  with  reference  to  McKinley  National 
Park.  No  contention  is  made  by  the  United  States 
in  this  action  that  it  has  Congressional  authority  to 
condemn  the  property  here  involved  by  reason  of  any 
necessary  implication  from  specific  authority  given 
by  Congress  to  the  National  Park  Service. 

The  claim  of  the  government  in  this  case,  as  is 
disclosed  by  its  brief,  is  that  its  legislative  authority 
to  procure  the  Kennedy  land  is  the  general  appro- 
priation act  for  the  year  1951  wherein  a  lump  sum 
amount  was  appropriated  for  use  of  the  National 
Park  Service  for  the  acquisition  of  lands,  interests 
therein,  improvements  and  water  rights.  The  claim 
of  the  government  is  that  by  virtue  of  the  appropria- 


tion  act,  the  National  Park  Service  was  authorized, 
in  its  sole  discretion,  to  acquire  any  private  property 
that  it  wished  to  acquire,  wherever  such  property 
might  be  located,  so  long  as  it  was  located  in  the 
boundaries  of  any  national  park  or  of  any  area  ad- 
ministered by  the  National  Park  Service,  and  that  it 
could  acquire  any  and  all  of  such  property  at  any 
price  that  it  saw  fit  to  pay  and  without  further  au- 
thority from  or  interference  by  Congress.  In  other 
words,  it  is  claimed  that  Congress  gave  the  National 
Park  Service  a  blank  check  for  $275,000.00  which 
could  be  used  in  any  way  the  National  Park  Service 
saw  fit  in  acquiring  private  holdings  in  any  of  the 
national  parks  or  in  any  of  the  areas  administered 
by  the  National  Park  Service. 

The  power  of  eminent  domain  is  a  power  inherent 
in  the  United  States  of  America  as  a  soverign  gov- 
ernment. This  power  is  subject  only  to  the  limitations 
contained  in  the  Fifth  Amendment  to  the  United 
States  Constitution  to  the  effect  that  private  property 
may  not  be  taken  for  public  use  except  on  payment 
of  just  compensation.  Accordingly  it  is  conceded  that 
Mr.  Kennedy's  property  at  McKinley  National  Park, 
as  well  as  all  other  property  under  the  jurisdiction  of 
the  United  States,  may  be  taken  under  condemnation 
proceedings  when  the  power  to  take  has  been  properly 
given  by  Congress  and  whereby  the  condemnation  pro- 
ceedings are  conducted  with  due  process  of  law. 

There  is  a  distinct  difference  between  the  right  of 
the  United  States  of  America  to  exercise  its  inherent 
power  of  eminent  domain  and  the  right  of  any  par- 


tieular  official  or  agency  or  department  of  the  United 
States  of  America  to  exercise  that  right  on  behalf  of 
the  United  States  of  America.  The  general  statute 
which  authorizes  officers  of  the  United  States  of 
America  to  exercise  the  right  of  eminent  domain  on 
behalf  of  the  United  States  of  America  is  explicit 
to  the  effect  that  it  is  only  in  cases  in  which  the  officer 
is  authorized  to  procure  real  estate  for  public  use 
that  he  has  any  right  or  i^ower  to  acquire  such  prop- 
erty by  condemnation. 

While  the  right  of  the  United  States  of  America 
to  exercise  the  power  of  eminent  domain  is  inherent, 
it  has  been  repeatedly  held,  and  stands  without  dis- 
pute, that  the  exercise  of  the  right  of  eminent  domain 
in  the  first  instance  is  legislative.  Executive  officers 
may  act  to  condemn  property  only  where  the  authority 
to  acquire  property  has  been  given  those  officers  by 
specific  authority  or  by  necessary  implication. 

Statutes  which  undertake  to  authorize  appropria- 
tion of  private  property  for  public  use  are  strictly 
construed.  The  power  of  eminent  domain  should  be 
exercised  only  where  the  plain  letter  of  the  law  per- 
mits it  and  imder  a  careful  observance  of  the  for- 
malities prescribed  for  the  owner's  protection.  Ex- 
press legislative  power  is  needed  for  these  purposes 
and  any  act  allegedly  authorizing  condemnation  of 
private  property  for  public  use  must  be  express  and 
clear.  If  there  are  doubts  as  to  the  extent  of  the 
power  given  by  the  statute,  after  all  reasonable  in- 
tendments in  its  favor,  the  doubts  should  be  resolved 
by  a  decision  adverse  to  the  claim  of  the  power.   The 


fact  that  it  may  be  convenient  to  the  officials  of  the 
government  to  exercise  the  power  is  unimportant,  and 
will  not  sustain  the  power.  Unless  power  to  procure 
the  property  is  given  by  express  authority  of  law,  or 
by  necessary  implication  from  the  power  given,  then 
the  power  to  acquire  property  by  eminent  domain  has 
not  been  given  and  an  attempted  exercise  of  condem- 
nation proceedings  to  take  the  subject  property  can- 
not be  sustained.  The  general  statute  relative  to  con- 
demnation proceedings,  40  U.S.C.,  257,  by  itself  gives 
no  authority  to  any  officer  to  condemn  private  prop- 
erty for  public  use.  This  proposition  was  conceded  by 
the  government  in  the  District  Court  and  in  spite  of 
some  general  language  to  the  contrary,  is  probably 
conceded  by  the  government  on  this  appeal." 

The  government  in  this  case  relies  solely  upon  Sec- 
tion VII  of  the  general  appropriation  act  for  fiscal 
year  1951  as  its  authority  for  taking  the  Kemiedy 
property.  In  particular  it  relies  on  that  portion  of 
the  act  which  reads: 

".  .  .  and  the  acquisition  of  lands,  interests 
therein,  improvements  and  water  rights,  .  .  ., 
$19,667,000.00  ..." 


20n  page  15  of  its  brief  the  government  uses  the  following 
language:  ^'But  the  fact  that  the  Department  of  the  Interior 
has  alternative  authorities  in  some  cases  does  not  negate  the  ex- 
istence of  40  U.S.C.  sec.  257  nor  destroy  its  validity  where  the 
Department  must  rely  on  that  authority  alone."  In  view  of  the 
wording  of  the  statute  where  it  is  said:  ''In  every  case  where 
the  Secretary  of  the  Treasury  or  any  other  officer  of  the  govern- 
ment has  been,  or  hereafter  shall  be,  authorized  to  procure  real 
estate,  etc.  .  .  ."  and  in  view  of  the  law  on  this  subject,  we  do  not 
believe  the  government  is  serious  in  its  statement  that  this  statute 
authorizes  any  procurement  of  property  "where  the  Department 
must  relv  on  this  authority  alone". 


A  goodly  portion  of  appellant's  brief  is  taken  up 
with  cases  cited  to  the  proposition  that  the  govern- 
ment's power  to  condemn  is  coextensive  with  its 
power  to  purchase.  (See  brief,  page  11.)  That  matter 
is  not  in  dispute.  Appellee  concedes  that  the  cases  gen- 
erally hold  that  the  power  of  the  United  States  of 
America  to  condemn  property  is  coextensive  with  its 
power  to  purchase  the  property.  Our  quarrel  with  the 
government  here  is  that  we  dispute  the  claim  of  the 
government  that  the  National  Park  Service,  through 
the  Secretary  of  the  Interior,  ever  had,  or  now  has, 
any  right  to  acquire  the  Kennedy  property  at  Mount 
McKinley  National  Park,  Alaska,  either  by  condemna- 
tion or  by  purchase. 

Appellant  in  its  brief  argues  that  the  legislative 
history  of  the  general  appropriation  act  for  the  United 
States  for  fiscal  year  1951  shows  that  Congress  gave 
power  to  the  National  Park  Service  in  its  discretion 
to  purchase  any  lands  in  private  ownership  which  it 
might  desire  so  long  as  such  lands  were  located  in  the 
boundaries  of  any  national  park  or  without  the  bound- 
aries of  any  area  under  the  jurisdiction  of  the  Na- 
tional Park  Service.  Accordingly,  it  is  argued  that  it 
had  the  right  to  purchase  the  Kennedy  property,  or 
if  it  so  chose  to,  to  condemn  it. 

The  legislative  history  of  the  general  appropriation 
act  for  fiscal  j^ear  1951  will  not  support  the  govern- 
ment's contention.  A  reading  of  the  legislative  history 
demonstrates  conclusively  that  the  National  Park 
Service  considered  it  already  had  authority  to  acquire 
all  the  land  it  desired  to  acquire  and  that  the  requested 
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appropriation  was  merely  a  request  for  funds  to  pur- 
chase the  lands  desired.  Those  lands  desired  by  the 
Service  were  specifically  listed  in  the  request  for  the 
appropriation.  They  did  not  include  the  Kennedy  land 
or  any  land  relative  to  Mount  McKinley  National 
Park. 

Since  the  National  Park  Service  has  been  given  no 
general  or  special  authority  to  acquire  lands  at 
McKinley  National  Park,  and  no  authority  to  so  ac- 
quire property  at  that  place  has  been  claimed  or  is 
shown  to  have  been  given  by  necessary  implication 
from  powers  given  to  or  required  of  the  National 
Park  Service,  it  follows  that  the  National  Park  Serv- 
ice has  no  power  to  acquire  the  Kennedy  property  at 
all,  either  by  purchase  or  condemnation.  Thus  it  is 
clear  that  plaintiff's  amended  complaint  stated  no 
claim  in  favor  of  the  govermnent  and  against  the 
property  or  against  the  appellee,  Dan  T.  Kennedy, 
and  that  the  order  of  the  District  Court  in  dismissing 
the  action  was  entirely  proper  and  should  be  affirmed 
by  this  Court. 


IV. 

ARGUMENT. 

Appellee  in  this  proceeding  has  conceded  and  now 
concedes  the  following  propositions  of  law : 

A.  The  United  States  of  America  as  a  sovereign 
government  has  the  inherent  power  to  exercise  the 
right  of  eminent  domain  as  to  any  property  under  the 
jurisdiction  of  the  United  States  of  America,  includ- 


ing  the  property  belonging  to  appellee,  Dan  T.  Ken- 
nedy, and  situated  at  McKinley  Park  Station,  Alaska, 
subject  to  the  constitutional  limitations  contained  in 
the  Fifth  Amendment  to  the  Constitution  of  the 
United  States  of  America  as  to  taking  of  private 
property  for  public  use  without  just  compensation. 

B.  The  right  of  the  United  States  of  America  to 
condemn  property  imder  eminent  domain  proceed- 
ings, where  authority  has  been  given  by  Congress  to 
acquire  the  land,  is  exercised  under  the  provisions  of 
what  is  now  40  U.S.C.  §  257,  and  in  procedural  mat- 
ters is  governed  by  Rule  71(a)  of  the  Federal  Rules 
of  Civil  Procedure. 

C.  Title  40  U.S.C,  §  257,  by  itself  does  not  author- 
ize the  acquiring  of  property  by  an  executive  official, 
agency  or  department.  Congressional  sanction  is  re- 
quired to  authorize  the  acquiring  of  property  by  emi- 
nent domain.  This  required  Congressional  sanction 
may  be  given  by  general  acts  authorizing  a  particular 
executive  officer  to  acquire  property  or  by  special  acts 
giving  the  same  authority  under  special  circumstances. 
The  Congressional  authority  to  acquire  property,  and 
thus  to  condemn  property,  may  be  given  by  necessary 
implication  from  authority  given  or  duties  required  by 
Congress  of  the  particular  department  or  agency  or 
officer  involved.  Such  authority  may  also  be  evidenced 
by  appropriations  made  by  Congress.  Cases  illustrative 
of  the  power  to  acquire,  and  therefore  to  condemn, 
under  necessary  implication  from  authority  given  or 
duties  required,  include  cases  such  as  United  States 
V.  Threlkeld,  72  Fed.  (2d)  464,  and  Poison  Logging 
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Co,  V.  United  States,  160  Fed.  (2d)  712,  cited  and 
discussed  in  appellant's  brief.  Cases  illustrative  of  the 
proposition  that  an  appropriation  act  may  be  used  as 
evidence  of  Congressional  authority  given  to  acquire 
property,  and  therefore  to  condemn  private  property, 
include  the  Threlkeld  and  Polsofi  cases  above  cited, 
and  other  cases  cited  by  appellant  in  its  brief,  such  as 
the  case  of  Seneca  Nation  of  Indians  v.  BriicUer,  162 
Fed.  Supp.  580,  and  United  States  v.  5,677.94  acres  of 
land,  152  Fed.  Supp.  861.  Appellee  has  no  quarrel 
with  these  cases  or  with  the  propositions  of  law  therein 
set  forth.  The  opinions  in  those  cases  were  perfectly 
proper  under  the  facts  of  the  particular  cases. 

D.  The  cases  generally  hold  that  the  power  of  the 
United  States  of  America  to  condemn  private  prop- 
erty for  public  use  is  coextensive  with  its  power  to 
purchase  the  property.  (See  cases  cited  by  the  United 
States  government  as  appellant  on  page  11  of  its  brief 
with  reference  to  this  proposition.) 

E.  The  question  of  "just  compensation"  is  not  at 
issue  in  this  matter  at  this  time.  The  above  entitled 
action  was  dismissed  by  the  District  Court  on  the 
ground  that  plaintiff's  amended  complaint,  as  a  matter 
of  law,  did  not  state  a  claim  in  favor  of  the  plaintiff. 
United  States  of  America,  and  against  the  land  in 
question,  or,  against  appellee  Kennedy,  upon  which 
any  relief  might  be  granted  by  the  Court.  No  answer 
has  been  made  to  plaintiff's  amended  complaint.  If 
this  Court  should  affirm  the  action  of  the  District 
Court,  then  the  matter  of  "just  compensation"  will 
not  arise.    On  the  other  hand,  if  it  should  finally  be 
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determined  that  the  District  Court  erred  in  dismissing 
the  action  as  against  the  Kennedy  property,  then 
appellee  Kennedy,  as  defendant,  will  be  required  to 
answer  plaintiff's  amended  complaint  and  to  defend 
the  action.  The  issue  of  "just  compensation"  will 
then  be  tried. 

Having  made  concessions  as  hereinabove  set  forth, 
it  is  the  purpose  of  appellee  in  this  brief  to  demon- 
strate that  the  United  States  of  America  as  plaintiff, 
in  its  amended  complaint,  stated  no  claim  against  the 
Kennedy  property,  or  against  Kennedy,  upon  which 
any  relief  could  be  granted  by  the  Court  and  accord- 
ingly that  the  action  of  the  District  Court  in  dismiss- 
ing the  action  as  to  such  property  and  as  to  the  de- 
fendant, Dan  T.  Kennedy,  was  right  and  proper  and 
should  be  affirmed  by  this  Court. 

We  have  previously  said  that  the  power  of  the 
United  States  of  America  to  exercise  the  right  of  emi- 
nent domain  is  inherent  and  subject  only  to  the  limi- 
tations set  by  the  Constitution  of  the  United  States. 
Having  made  this  concession,  it  does  not  follow  that 
a  particular  officer  of  the  United  States  or  a  particu- 
lar department  or  agency  of  the  United  States  has  any 
right  or  authority  whatsoever  to  exercise  the  right  of 
condemnation  on  behalf  of  the  United  States  of 
America  in  a  particular  case.  (Umted  States  v.  458.95 
acres  of  land.,  etc.,  22  Fed.  Supp.  1017.) 

The  United  States  of  America  recognizes  the  right 
of  its  citizens  to  own  and  to  hold  property  without  in- 
terference from  the  United  States  of  America  except 
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where  Congress  has  authorized  the  taking  of  that 
property.  Where  the  authority  to  take  is  given  that 
authority  is  paramount,  subject  of  course  to  taking 
by  "due  process  of  law".  The  Congress  of  the  United 
States  as  the  legislative  branch  of  the  United  States 
government  must  in  the  first  instance  grant  the  author- 
ity to  the  particular  department  or  agency  or  officer 
of  the  United  States  of  America  before  that  officer  or 
agency  or  department  may  exercise  the  right  of  emi- 
nent domain  on  behalf  of  the  United  States  of 
America. 

May  we  here  quote  from  the  case  of  United  States 
V.  Rmiers,  70  Fed.  748,  where  the  following  language 
appears : 

"A  fundamental  principle  of  law  controlling  all 
matters  of  this  character  is  that  every  statute 
which  undertakes  to  appropriate  in  any  manner 
the  property  of  private  persons  for  public  use, 
must  be  strictly  construed.  One  of  the  great  aims 
of  government  is  to  secure  to  each  citizen  the 
enjoyment  of  his  estate.  On  the  other  hand,  in 
cases  of  public  necessity,  the  right  of  the  individ- 
ual must  yield  to  the  right  and  demand  of  the 
public;  but,  since  that  demand  is  in  derogation 
of  private  right,  it  must  be  closely  scrutinized, 
and  the  expression  of  legislative  purpose  in  which 
it  is  conveyed,  must  be  strictly  construed. 

'So  high  a  prerogative  as  that  of  divesting  one's 
estate  against  his  will  should  only  be  exercised 
where  the  plain  letter  of  the  law  permits  it, 
and  under  a  careful  observance  of  the  formal- 
ities prescribed  for  the  owner's  protection.' 
Cooley,  Const.  Lim.  p.  651. 
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*'The  same  eminent  authority  also  declares: 
'Express  legislative  power,  moreover,  is  needed 
for  these  purposes.  It  will  not  follow  that, 
because  such  things  are  convenient  to  the  ac- 
complishment of  the  general  object,  the  public 
may  appropriate  them  without  express  author- 
ity of  law;  but  the  power  to  appropriate  must 
be  expressly  conferred.'  Id.  p.  666. 

"It  is  elsewhere  stated  that: 
'The  act  authorizing  condemnation  must  be  ex- 
press and  clear.  If  there  are  doubts  as  to  the 
extent  of  the  power,  after  all  reasonable  intend- 
ments in  its  favor,  the  doubts  should  be  re- 
solved by  a  decision  adverse  to  the  claim  of 
power. '   Mills,  Em.  Dom.  §  48. 

"The   supreme   court  of  Massachusetts  sustains 

this  proposition: 

'It  must  appear  that  the  government  intended 
to  exercise  this  high  sovereign  right  by  clear 
and  express  terms,  or  by  necessary  implication, 
leaving  no  doubt  or  uncertainty  respecting  such 
intent.  It  must  also  appear  by  the  act  that 
they  recognized  the  right  of  private  property, 
and  mean  to  respect  it;  and,  under  our  consti- 
tution, the  act  conveying  the  power  must  be 
accompanied  by  just  and  constitutional  pro- 
visions, for  full  compensation  to  be  made  to  the 
owner.'  Boston,  etc.,  R.  Corp.  v.  Salem,  etc., 
R.  Co.,  2  Gray,  36." 

and  again  at  page  751,  the  following  language  is  used : 
"It  is  rarely  the  case  where  eminent  text  writers, 
the  courts  and  the  legislature  itself  coincide  so 
strongly  in  the  recognition  of  a  legal  principle, 
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that  iDrinciple  being  that  there  must  be  express 
authority  in  the  secretary  of  the  treasury,  when 
charged  with  such  matters,  to  procure  land  for 
pul)lic  use,  before  he  is  authorized,  in  his  discre- 
tion, to  proceed  by  condemnation  for  that  pur- 
pose." 

See  also  United  States  v.  A  Certain  Tract  of  Land  in 
Ciimherland  Tp.,  70  Fed.  942,  where  the  following 
language  appears: 

"The  power  of  the  government  of  the  United 
States  to  take  private  property  for  public  use, 
upon  making  just  compensation,  is  unquestion- 
able; and,  for  the  present  purpose,  I  assume, 
without  deciding,  that  the  use  alleged  to  be  con- 
templated in  this  instance  is  a  public  use,  and 
that  the  taking  proposed  would  be  compensated. 
The  power  referred  to  is,  however,  not  exercisable 
at  all  in  the  absence  of  legislative  authorization." 

In  United  States  v.  Fiske  Building  et  al.,  99  Fed. 
Supp.  592,  594,  it  is  said: 

"However,  the  power  to  condemn  may  be  exer- 
cised only  when  explicitly  authorized  by  statute 
.  .  .,  unless  such  authority  exists  the  petition  must 
be  dismissed." 

In  United  States  v.  Threlkeld,  72  Fed.  (2d)  464,  466, 
cited  and  quoted  by  the  appellant  in  its  brief,  it  is  said 
at  page  466 : 

"Appellee  contends  that  the  power  of  eminent 
domain  should  be  confined  to  the  express  terms 
or  clear  implication  of  the  grant,  and  the  cases 
of  United  States  v.  Rauers  (D.C.)  70  F.  748, 
and  United  States  v.  A  Certain  Tract  of  Land 
in  Cumberland  Tp.  (C.C.)  70  F.  940,  are  relied 
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upon  to  sustain  its  application.  We  recognize 
that  doctrine  and  are  in  accord  with  it,  but  for 
the  reasons  stated  we  think  the  power  is  clearly 
conferred  here." 

In  Youngstown  Sheet  d  Tube  Company  v.  Sawyer, 
103  Fed.  Supp.  569  (affirmed  197  Fed.  (2d)  582,  343 
U.S.  579)  at  page  574  it  is  said: 

"The  grants  of  executive  power  are  necessarily 
in  general  terms  in  order  not  to  embarrass  the 
executive  within  the  field  of  action  plainly  marked 
for  him,  but  his  jurisdiction  must  be  justified  and 
vindicated  by  affirmative  constitutional  or  statu- 
tory provision,  or  it  does  not  exist." 

and  again  at  page  575,  it  is  said : 

"Defendant  also  contends  that  the  Executive  has 
an  inlierent  power  in  the  nature  of  eminent  do- 
main, which  justifies  his  action.  The  power  of 
eminent  domain  is  a  Congressional  power.  As 
stated  by  the  Supreme  Court  in  Hooe  v.  United 
States,  281  U.S.  322,  323,  336,  31  S.  Ct.  85,  89, 
54  L.  Ed.  1055,  'The  taking  of  private  property 
by  an  officer  of  the  United  States  for  public  use, 
without  being  authorized,  expressly  or  by  neces- 
sary implication,  to  do  so  by  some  act  of  Congress, 
is  not  the  act  of  the  government.'  The  President 
therefore  does  not  have  the  x^ower  of  eminent  do- 
main, and  the  cases  defendant  cites  do  not  dis- 
close that  he  has  anything  in  the  nature  of  such 
power.  ..." 

In  United  States  v.  West  Virginia  Power  Company, 
33  Fed.  Supp.  756,  759,  it  is  said: 

"The  power  of  eminent  domain  is  arbitrary  in 
character  and  subversive  of  the  right  of  private 
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property  and  before  it  can  be  exercised  by  any 
offi-cer  of  the  Government,  its  delegation  to  him 
must  plainly  appear  and  may  not  be  deduced  from 
any  ambiguous  language  or  by  doubtful  inference. 
Laws  authorizing  public  officers  to  exercise  the 
sovereign  power  of  eminent  domain  are  strictly 
construed.  United  States  v.  A  Certain  Tract  of 
Land,  C.C,  70  P.  940 ;  Delaware,  L.  &  W.  R.R.  v. 
MoiTistown,  276  U.S.  182,  at  page  192,  48  S.  Ct. 
276,  72  L.  Ed.  523,  and  authorities  cited  therein. 
So  it  must  first  clearly  appear  from  the  petition 
that  the  federal  officers  are  authorized  to  institute 
this  proceeding  and  upon  what  that  authority  is 
based.  Dept.  Public  Works  v.  Lewis,  344  111.  253, 
176N.  E.  345." 

See  also: 

United  States  v.  8557.16  acres  of  lamd  in  Pen- 
dleton County,  West  Virginia,  11  Ped.  Supp. 
311; 

Wayne  County  Court,  West  Virginia  v.  Louisa 
and  Fort  Gay  Bridge  Company,  46  Ped. 
Supp.  1; 

Carmack  v.  United  States,  135  Ped.  (2d)  196.^ 

We  have  found  no  general  statute  which  authorizes 
the  Secretary  of  the  Interior,  on  behalf  of  the  Na- 


3The  Carmack  case  was  remanded  to  the  District  Court  for  re- 
trial and  on  re-trial  the  District  Court  held  that  the  attempted 
taking  was  an  arbitrary  and  unnecessary  act  and  the  court  of 
appeals  affirmed  on  the  ground  that  the  Federal  Works  Administra- 
tor and  the  Postmaster  General  lacked  authority  to  take  the  par- 
ticular land  sought  to  be  condemned.  The  Supreme  Court  of  the 
United  States  in  329  U.S.  at  230,  held  that  the  executive  officers  in 
(juestion  had  been  given  the  requisite  authority  by  Congress  under 
general  acts. 
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tional  Park  Service,  to  condemn  private  property  for 
public  use.  No  such  statute  has  been  cited  in  these 
proceedings.  There  is  a  general  statute  which  author- 
izes the  Secretary  of  the  Interior  to  secure  private 
property  on  behalf  of  the  National  Park  Service  for 
the  specific  purpose  of  acquiring  rights  of  v^ay  for 
constructing,  improving  and  maintaining  roads  within 
the  authorized  boundaries  of  any  area  of  the  national 
park  system  and  miscellaneous  areas.  See  16  U.S.C. 
§lb(7),  act  of  August  8,  1953,  67  Stat.  495.  There 
are  also  statutes  giving  the  Secretary  of  the  Interior, 
on  behalf  of  the  National  Park  Service,  the  right  to 
acquire  private  property  within  various  of  the  na- 
tional parks.  The  District  Court  in  its  opinion  (R  42) 
and  in  its  supplementary  opinion  (R  58),  has  cited 
some  of  these  particular  statutes.  See  Section  157a 
of  Title  16,  U.S.C.A.,  Big  Bend  National  Park,  which 
is  illustrative  of  one  version  of  these  statutes.  It 
reads : 

"The  secretary  of  the  interior  is  authorized  to  ac- 
quire, in  such  manner  as  he  shall  consider  to  be 
in  the  public  interest,  any  land,  or  interest  in  land 
situated  within  Sections  15  .  .  .  etc." 

Title  16,  Section  404c  is  illustrative  of  another  version 
of  these  special  statutes  with  reference  to  particular 
parks  wherein  it  is  provided: 

"The  secretary  of  the  interior  is  hereby  author- 
ized in  his  discretion  to  acquire  for  inclusion 
within  the  Mammoth  Cave  National  Park  by  pur- 
chase, condemnation,  or  otherwise,  any  lands,  in- 
terest in  lands,   and  other  property  within  the 
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maximum  boundaries  thereof  as  authorized  by 
Sections  ..." 

There  is  no  special  statute  authorizing  acquiring  of 
property  either  by  purchase  or  by  condemnation  with 
reference  to  Mount  McKinley  National  Park. 

The  United  States  seeks  to  justify  its  attempt  to 
acquire  the  Kennedy  property  herein  concerned  by 
the  provisions  of  the  general  appropriation  act  for 
the  year  1951,  the  act  of  September  6,  1950,  64  Stat. 
595,  679,  Chapter  VII,  wherein  certain  moneys  are 
appropriated  for  the  use  of  the  National  Park  Service 
in  the  following  language: 

"For  construction  and  improvements  .  .  .;  and 
the  acquisition  of  lands,  interests  therein,  im- 
provements and  water  rights ;  to  remain  available 
until  expended,  $19,667,000.00  ..." 

Appellant  relies  heavily  on  the  case  of  Poison  Log- 
ging Co.  V.  United  States,  160  Fed.  (2d)  712,  decided 
by  this  Court  and  upon  the  case  of  United  States  v. 
Threlkeld,  72  Fed.  (2d)  464,  which  is  followed  by  the 
Poison  case.  As  we  have  previously  said,  we  have  no 
quarrel  with  those  cases.  On  the  facts  and  under  the 
statutes  there  involved  those  cases  are  sound.  How- 
ever, and  as  we  have  pointed  out,  there  is  no  question 
in  this  case  of  authority  implied  from  authority  given. 
The  appropriation  act  concerned  in  the  Threlkeld  case 
specifically  appropriated  money  for  the  construction 
of  roads  and  trails  and  the  Court  held  that  that  ap- 
propriation, together  with  the  general  duty  of  the  Sec- 
retary of  Agriculture  to  protect  and  manage  the  na- 
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tional  forests,  gave  the  secretary  implied  power  to 
acquire  ground  necessary  to  construct  the  required 
roads.  The  Poison  case  involved  the  same  duties  of 
the  secretary  to  protect  and  manage  the  forests,  to- 
gether with  his  duties  under  the  Federal  Highway 
Act.  The  appropriation  act  made  money  available 
to  the  secretary  to  carry  out  the  provisions  of  the 
Federal  Highway  Act.  The  Court  found  that  the  term 
'^construction"  included  ''costs  of  rights  of  way". 
This  case,  like  the  Threlkeld  case,  held  that  the 
requisite  authority  to  acquire  land  must  be  implied 
from  the  authority  given  and  duties  required.  Both 
of  these  cases  are  clearly  distinguishable  from  the  case 
now  being  considered  and  neither  stands  as  any 
authority  for  the  government's  position  here. 

The  govermnent  in  its  brief  analyzes  at  some  length 
the  legislative  history  of  the  general  appropriation 
act  for  fiscal  year  1951,  citation  as  above.  From  that 
legislative  history  the  government  claims  that  the  Con- 
gress of  the  United  States  appropriated  the  sum  of 
$275,000.00  for  the  purpose  of  eliminating  private 
holdings  in  the  national  parks  and  in  areas  under  the 
jurisdiction  of  the  National  Park  Service  and  that 
such  sum  was  a  discretionary  fund  which  could  be 
used  by  the  Director  of  the  National  Park  Service 
in  purchasing  or  in  condemning  property  which  might 
be  selected  anywhere  within  the  National  Park  system 
by  the  secretary. 

We  submit  that  a  fair  reading  of  the  Congressional 
proceedings  with  reference  to  this  appropriation  act 
will  not  justify  the  conclusion  of  the  United  States 
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as  to  the  alleged  discretionary  authority.  Further- 
more, we  believe  that  upon  application  of  the  law, 
as  hereinabove  cited,  that  the  general  appropriation 
act  for  1951  does  not  authorize  the  taking  of  Mr. 
Kennedy's  land  for  Mount  McKinley  National  Park, 
Alaska.  The  alleged  authority  of  the  United  States 
of  America  to  take  the  property  is  to  be  strictly  con- 
strued. The  power  to  appropriate  Mr.  Kennedy's 
property  has  not  been  expressly  conferred  and  does 
not  arise  by  necessary  intendment  or  implication  from 
the  provisions  of  the  subject  appropriation  act.  All 
doubts  as  to  the  extent  of  the  i^ower  to  acquire,  and 
thus  to  condemn,  after  all  reasonable  intendments  in 
its  favor,  should  be  resolved  in  favor  of  the  owner  of 
the  property  and  against  the  claimed  power  to  acquire 
by  condemnation.  Congress  having  given  authority 
to  the  Secretary  of  the  Interior  to  acquire  property, 
and  if  necessary  to  condemn  property,  in  certain  spe- 
cific instances,  has  denied  the  power  to  the  secretary 
to  acquire  property  by  condemnation  except  where 
the  authority  is  specifically  given. 

Turning  to  the  history  of  the  legislative  act,  we  find 
that  the  National  Park  Service  for  fiscal  year  1951 
requested  a  total  of  $275,000.00  for  the  purpose  of 
acquiring  private  properties  within  the  various  na- 
tional parks  and  monuments.  The  requested  appro- 
priation, together  with  other  requests,  was  deleted  by 
the  House  of  Representatives  from  the  appropriation. 
The  Senate  restored  the  requested  sum  for  this  pur- 
pose. On  conference  between  the  House  and  Senate 
committees  the  Senate  version  of  the  act  was  adopted. 
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(See  conference  report,  page  41,  amendments  298  and 
299.)  The  Senate  version  was  contained  in  the  bill 
as  adopted. 

The  officials  of  the  National  Park  Service,  including 
Mr.  Drury,  the  Director;  Mr.  Tolson,  the  Assistant 
Director;  Mr.  Demaray,  the  Associate  Director,  and 
Mr.  Beasley,  the  acting  Director  of  the  Budget,  all 
testified  relative  to  this  requested  appropriation.  Writ- 
ten exhi])its  and  justifications  as  well  as  oral  testimony 
were  presented.  A  reading  of  the  testimony  will  dis- 
close that  Mr.  Drury  and  Mr.  Tolson  believed  this 
appropriation  to  be  of  the  utmost  benefit  to  the  Na- 
tional Park  Service  and  that  Mr.  Drury,  at  least, 
considered  it  a  flexible  fund  to  be  used  in  various  areas 
under  his  jurisdiction.  See  for  example  his  testimony 
at  pages  225,  226,  and  227  of  the  Senate  hearings. 
However,  the  hearings  show  that  the  requested  ap- 
propriation was  to  be  used  in  certain  designated  areas. 
At  the  request  of  Senator  Cordon,  a  table  was  fur- 
nished designating  the  areas  and  the  approximate  acre- 
age and  the  estimated  price  of  the  land  desired.  (Sen- 
ate hearings,  230.)  No  land  with  reference  to  Mount 
McKinley  National  Park,  was  included  and  the  an- 
ticipated cost  of  lands  which  were  included  was  $300,- 
000.00,  $25,000.0  above  the  requested  appropriation 
for  this  purpose. 

The  hearings  with  reference  to  the  1951  request  by 
the  National  Park  Service  for  funds  for  land  acquisi- 
tion show  that  this  requested  appropriation  was  to 
l^e  used  to  acquire  lands  where  the  owner  was  willing 
to  sell  and  where  the  government  could  get  a  bargain 


22 

by  buying  the  land.  See  for  example,  page  230  of 
the  Senate  hearings  where  Senator  Hayden  in  ques- 
tioning Mr.  Drury  used  an  example  with  reference 
to  land  at  Grand  Canyon  where  an  owner  had  had 
an  exalted  idea  of  the  value  of  his  land  but  later 
decided  he  could  take  a  reasonable  sum  and  the  land 
was  later  acquired  that  way.  The  Senator  said:  "It 
depends  on  whether  you  make  a  reasonable  deal  with 
the  owner."  Mr.  Drury  replied:  "Yes,  we  can  give 
an  approximate  schedule  of  what  we  intend  to  do," 
and  cites  as  an  example  lands  in  Glacier  Park  as  in- 
cluded in  the  schedule  of  properties  to  be  acquired 
with  the  requested  appropriation.  See  also  testimony 
of  Mr.  Drury  before  the  House  committee  (Hearings, 
House  of  Representatives,  357)  "That  work  has 
picked  up,  and  we  have  lots  of  them  that  we  are  han- 
dling where  we  are  getting  bargains.  We  are  not 
going  to  buy  expensive  land.  That  is  the  policy." 
The  National  Park  Service  has  never  consulted  Mr. 
Kennedy  concerning  purchase  of  his  ground.  So  far 
as  he  knows  it  has  never  had  his  ground  appraised 
or  set  a  proposed  purchase  price  for  it. 

In  any  case  it  is  clear  that  the  National  Park 
Service  in  requesting  the  $275,000.00  appropriation 
for  land  acquisition  was  not  asking  for  any  additional 
authority  to  acquire  lands.  The  Service  was  merely 
attempting  to  secure  necessary  funds  to  buy  lands  for 
which  it  already  had  purchase  authority.  In  the 
House  hearings,  Mr.  Beasley  at  pages  1649  and  1650 
of  the  hearings  report,  with  reference  to  the  requested 
item  for  land  acquisition,  used  the  following  language : 
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''This  item  consolidates  all  the  appropriations 
contained  in  the  1950  appropriations  act  for  con- 
struction and  land  acquisition  activities  of  the 
'National  Park  Service  .  .  .  The  language  proposed 
for  this  item  does  not  in  any  way  broaden  the 
authority  heretofore  carried  in  the  appropriation 
items  for  this  purpose." 

Mr.  Norrell  asked  a  question  of  Mr.  Beasley  as 
follows : 

"It  simply  constitutes  a  consolidation  of  those 
items  and  gives  you  no  additional  power?" 
Mr.  Beasley  replied:     "Yes,  sir." 

In  the  Senate  hearings,  Senator  McCarran  asked  a 
question  of  Mr.  Drury  as  follows  (Senate  Hearings 
230): 

"Have  you  not  a  statute  luider  which  you  can 
acquire  land  within  the  national  parks? 
Mr.  Drury  replied:     "Yes,  the  act  of  1916." 

Senator  McCarran  asked: 

"And  does  not  that  include  provisions  for  the 
acquisition  of  land  for  national  parks'?" 

Mr.  Drury  replied:  "It  gives  us  the  authority, 
yes,  Senator;  d^it  we  still,  of  course,  have  to  get 
the  appropriations." 

Senator  McCarran  asked: 

"And  you  have  to  get  the  authority  from  the 
Congress  to  create  the  park,  do  you  not?" 

Mr.  Drury  answered:  "Yes,  when  the  park  is 
created,  the  act  creating  it,  generally,  I  think 
universally,  gives  us  the  authority  to  acquire  the 
land  within  its  boundaries." 
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Nowhere  in  the  Congressional  proceedings  is  it  sug- 
gested that  the  fund  of  $275,000.00  for  acquisition  of 
lands  is  to  be  used  as  a  discretionary  fund  giving  the 
National  Park  Service  authority  to  purchase  property 
in  areas  under  its  jurisdiction  Avherever  it  might  deem 
it  desirable  or  that  the  fund  was  to  be  used  anywhere 
except  in  areas  listed  in  the  budget  request  or  in  areas 
where  the  National  Park  Service,  through  the  Secre- 
tary of  the  Interior,  already  had  authority  to  acquire 
private  property  under  specific  statutes  applying  to 
various  of  the  parks.  The  claim  that  the  appropria- 
tion act  gave  additional  authority  to  acquire  lands 
which  were  not  listed  in  the  request  came  as  an  after- 
thought. 

The  appropriation  statute  cited  by  the  government 
as  its  authority  for  procuring  the  Kennedy  land,  giv- 
ing that  appropriation  act  every  reasonable  intend- 
ment, cannot  be  said  to  express  any  clear  and  definite 
intention  of  Congress  to  give  authority  to  the  National 
Park  Service  to  acquire  the  Kennedy  property. 

We  desire  to  point  out  that  Congress  in  at  least  two 
instances  since  the  adoption  of  the  1951  appropriation 
act,  has  adopted  specific  legislation  whereby  the  Sec- 
retary of  the  Interior  has  been  authorized  to  acquire 
private  property  within  the  areas  under  the  jurisdic- 
tion of  the  National  Park  Service.  One  of  these  stat- 
utes is  a  general  statute  adopted  in  1953,  subsection  7 
of  section  lb  of  Title  16  U.S.C.A.,  whereby  Con- 
gress gave  the  Secretary  general  authority  to  acquire 
rights  of  way  within  the  national  park  areas  for  the 
purpose  of  constructing,  improving  and  maintaining 
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roads.  The  other  is  Public  Law  85-358,  85th  Con- 
gress, adopted  March  28,  1958,  cited  by  Judge  Hodge 
in  his  opinion,  where  Congress  gives  the  Secretary  of 
the  Interior  the  right  to  acquire  any  non  Federal  land 
or  interests  in  lands  within  the  area  authorized  and 
set  aside  as  the  Petrified  Forest  National  Park,  in  the 
State  of  Arizona.  These  statutes  would  have  been 
completely  unnecessary  if  the  Secretary  had  the  au- 
thority claimed  for  him  by  the  government.  The  ap- 
propriation act  does  not  give  or  evidence  the  giving  of 
the  power  to  take  the  Kennedy  land. 

The  act  which  originally  created  Mount  McKinley 
National  Park,  now  Sec.  347  of  Title  16  U.S.C.A.,  was 
amended  in  1932  by  what  is  now  Sec.  355  of  Title  16 
U.S.C.A.  which  changed  the  boundaries  of  the  Park. 
This  amendment  established  the  west  boundary  of  the 
Alaska  Railroad  as  the  eastern  boundary  of  the  park 
but  added  the  following  proviso : 

"Provided,  however,  that  such  isolated  tracts  of 
land  lying  east  of  the  Alaska  Railroad  right  of 
way  and  the  west  bank  of  the  Nenana  River  be- 
tween the  north  bank  of  Windy  Creek  and  the 
north  park  boundary  as  extended  eastward  are 
also  included  in  said  park;  ..." 

The  Kennedy  land  is  betw^een  the  Alaska  Railroad 
right  of  way  and  the  Nenana  River.  We  can  only 
guess  as  to  what  was  intended  when  Congress  used 
the  words:  "such  isolated  tracts  of  land,  .  .  .".  If  it 
was  meant  to  include  all  the  land  in  the  area  described, 
Congress  would  have  no  doubt  said  so.  If  it  was 
meant  to  include  "isolated  tracts"  in  private  owner- 
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ship,  including  the  Kennedy  land,  we  believe  that  ap- 
propriate language  would  have  been  used  to  express 
that  idea.  It  seems  more  likely  that  Congress  intended 
to  include  in  the  Park  only  those  "isolated  tracts"  of 
land  situated  in  the  area  between  the  river  and  the 
railroad  which  were  still  a  part  of  the  public  domain. 

The  National  Park  Service  for  many  years  has 
taken  the  position  that  the  Kennedy  property  is  in 
Mount  McKinley  National  Park.  The  map  attached 
to  plaintiff's  amended  complaint  shows  it  as  being  in 
the  Park.  Appellant  throughout  these  proceedings 
assumes  that  the  Kennedy  property  is  within  Mount 
McKinley  National  Park  boundaries. 

In  any  case  the  original  act  creating  Mount  Mc- 
Kinley National  Park,  as  well  as  the  act  which 
amended  the  boundaries  of  that  park,  specifically  pro- 
tected vested  private  rights  within  the  respective  areas 
and  provided  that  "any  such  claimant,  locator  or  en- 
tryman"  should  not  be  affected  by  the  creation  of  or 
by  the  enlargement  of  the  park  and  should  have  the 
full  use  and  enjoyment  of  his  land.  (See  Sec.  348  of 
Title  16,  U.S.C.A.,  as  to  the  original  act  and  the  sec- 
ond proviso  at  the  end  of  Sec.  355,  Title  16,  U.S.C.A., 
with  reference  to  the  same  matter  on  the  extension  of 
the  park  boundaries.) 

Appellee  in  the  District  Court  raised  the  question 
as  to  whether  his  property  was  or  was  not  mthin  the 
boundaries  of  Mount  McKinley  Park.  The  Court 
refused  to  decide  that  question  as  being  unnecessary 
to  the  decision  which  was  made. 

If  the  Kennedy  property  is  not  within  the  bounda- 
ries of  Mount  McKinley  Park,  that  fact  alone  defeats 
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this  action.  Even  under  the  contention  of  the  govern- 
ment the  appropriation  of  $275,000.00  was  to  be  used 
only  to  acquire  property  in  areas  under  National  Park 
Service  jurisdiction. 

However,  the  District  Court  did  hold  that  in  view 
of  the  reservations  made  by  statute  concerning  vested 
rights  that  if  Congress  had  intended  to  authorize  the 
Secretary  of  the  Interior  to  take  private  property  with 
reference  to  Mount  McKinley  National  Park  that  it 
would  have  done  so  by  specific  statute,  as  it  did  do 
with  reference  to  other  parks  and  areas.  The  reason- 
ing of  the  trial  court  is  sound. 

The  same  reasoning  applies  to  the  contention  that 
the  1951  appropriation  act  authorized  the  National 
Park  Service  to  acquire  the  Kennedy  ground.  Since 
that  act  said  nothing  about  the  Kennedy  ground  or 
about  any  land  at  Mount  McKinley  National  Park, 
and  since  the  legislative  history  of  the  appropriation 
act  is  silent  as  to  the  Kennedy  land  and  as  to  any 
land  with  reference  to  Mount  McKinley  National 
Park,  the  appropriation  act  may  not  be  used  as  au- 
thority to  condemn  the  Kennedy  ground  in  which  Mr. 
Kennedy  has  a  vested  right  by  fee  simple  ownership 
acquired  before  the  boundaries  of  the  park  were  ex- 
tended. 

In  conclusion  may  we  state  as  follows :  The  govern- 
ment here  has  cited  no  general  or  special  act  author- 
izing the  condemnation  of  any  land  with  reference  to 
Mount  McKinley  National  Park.  The  claimed  right 
to  condemn  under  authority  of  the  1951  appropriation 
act  is  not  valid  authority  for  taking  the  Kennedy 
property  at  Mount  McKinley,  Alaska.    Neither  the 
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appropriation  act  nor  its  legislative  history  indicates 
any  intention  by  Congress  to  authorize  the  purchase 
or  condemnation  of  the  Kennedy  land.  The  fact,  if 
it  is  a  fact,  that  money  is  available  to  purchase  the 
Kennedy  property,  as  set  forth  in  the  letter  of  the 
Interior  Department's  Solicitor  to  the  Attorney  Gen- 
eral (R.  35)  avails  appellant  nothing.  The  appro- 
priation act  does  not  plainly  and  clearly  give  to  the 
Secretary  any  power  to  acquire  the  Kennedy  prop- 
erty. As  is  said  in  United  States  v.  West  Virginia 
Power  Co.,  33  Fed.  Supp.  756,  759,  above  cited,  au- 
thority will  not  be  deduced  "from  any  ambiguous 
language  or  by  doubtful  inference."  Construing  the 
statute  against  the  claimed  power  to  take,  as  we  must, 
and  in  the  light  of  express  statute  protecting  Ken- 
nedy's vested  rights  in  the  property,  the  government 
has  no  right  at  this  time  to  take  the  Kennedy  prop- 
erty and  plaintiff's  amended  complaint  states  no  claim 
for  relief.  The  District  Court  did  not  err  in  dismiss- 
ing the  action  and  its  judgment  should  be  sustained. 

If  the  National  Park  Service  wants  the  Kennedy 
land,  and  can  justify  its  acquisition,  it  can  and  must 
go  to  Congress  for  that  authority.  If  the  authority  to 
purchase  is  given  by  Congress,  Kennedy  will  have  no 
complaint  as  to  the  taking  of  his  land  and  the  land 
may  be  acquired  under  due  process  of  law. 

Dated,  Anchorage,  Alaska, 
September  21,  1959. 

Respectfully  submitted, 

Davis,  HroHES  &  Thorsness, 
By  Edward  V.  Davis, 
Attorneys  for  the  Appellee. 
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Jesse  Lee  Robinson  and  Tom  Lowe, 

Appellants, 

vs. 

United  States  of  America, 
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APPELLEE'S   BRIEF. 


Statement  of  Jurisdiction. 

The  Court  found  appellants  guilty  on  both  counts  of  a 
Two-Count  Indictment  on  May  1,  1958  after  trial  in  the 
United  States  District  Court  for  the  Southern  District 
of  CaHfornia  [Tr.  136]/  Count  One  charged  that  on  or 
about  November  21,  1957  the  appellants  did,  after  impor- 
tation, knowingly  and  unlawfully  receive,  conceal  and 
transport,  and  facilitate  the  concealment  and  transporta- 
tion of  a  certain  narcotic  drug,  namely,  approximately 
150  grains  of  heroin,  in  violation  of  United  States  Code, 
Title  21,  Section  174.  Count  Two  charged  that  on  or 
about  November  21,  1957  the  appellants  did,  after  im- 
portation, knowingly  and  unlawfully  sell  and  facilitate  the 
sale  of  a  certain  narcotic  drug,  namely,  approximately  150 


^Tr.  refers  to  the  Reporter's  Transcript  of  Proceedings;  C.  Tr. 
refers  to  the  Clerk's  Transcript. 
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grains  of  heroin^  to  Delis  Cammack,  in  violation  of  United 
States  Code,  Title  21,  Section  174  [C.  Tr.  1].  On  June  2, 
1958  the  Court  sentenced  appellant  Lowe  to  five  years  on 
each  count,  to  run  concurrently,  and  appellant  Robinson 
to  ten  years  on  each  count,  to  run  concurrently  [C.  Tr. 
27-28].  The  District  Court  had  jurisdiction  under  Sec- 
tion 3231,  Title  18,  United  States  Code.  Appellants  filed 
notice  of  appeal  within  the  time  permitted  by  law  [C.  Tr. 
37-38].  This  Court  has  jurisdiction  under  Section  1291, 
Title  28,  United  States  Code. 

I. 

The  Evidence  Should  Be  Viewed  Most  Favorably  to 
the  Government. 

The  Court  should  not  weigh  the  evidence  or  pass  on  the 
credibility  of  witnesses.  Therefore,  the  convictions  should 
be  sustained  if  there  is  substantial  evidence,  taking  the 
view  most  favorable  to  the  Government,  to  support  it. 

United  States  v.  Glasser,  315  U.  S.  60,  80  (1942)  ; 

Dean  v.   United  States,  246  F.  2d  335,  336-337 
(8th  Cir.,  1957)  ; 

United  States  v.  Brown,  236  F.  2d  403,  405  (2d 
Cir.,  1956) ; 

Arena  v.  United  States,  226  F.  2d  227,  229  (9th 
Cir.,  1955),  cert.  den.  350  U.  S.  954  (1956); 

Schino  V.  United  States,  209  F.  2d  67,  72  (9th  Cir., 
1953),  cert.  den.  347  U.  S.  937  (1954); 

Woodzvard  Laboratories  v.  United  States,  198  F. 
2d  995,  998  (9th  Cir.,  1952) ; 

O'Leary  v.  United  States,  160  F.  2d  Z2>Z  (9th  Cir., 
1947). 
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II. 
The  Evidence  Was  Sufficient  to  Convict  Robinson  on 

Count  Tv^^o. 

Taking  the  view  most  favorable  to  the  Government,  the 
evidence  showed  that: 

Robinson  had  been  convicted  of  two  narcotics  felonies 
[Tr.  121].  He  had  sold  narcotics  to  Delis  Cammack, 
the  principal  Government  witness  [Tr.  25]. 

Cammack  called  Robinson  around  noon  on  November 
21,  1957.  Cammack  told  Robinson  that  he  "would  like  to 
see  him  and  get  a  half  a  pint  .  .  .";  Robinson  asked 
him  "to  .  .  .  come  around  to  his  [Robinson's]  house" 
[Tr.  42-46]. 

Robinson,  therefore,  knew  that  "half  a  pint"  meant 
half  an  ounce  of  heroin.  Cf.  United  States  v.  Alexander, 
219  F.  2d  225,  227  (7th  Cir.,  1955),  where  the  Court 
said: 

"If  the  defendant  were  innocent  of  all  guilty  knowl- 
edge she  would  wonder  what  Durham  meant  when  he 
said  he  wanted  'to  get  three  shirts.'  " 

Cammack  went  to  Robinson's  house.  He  had  been 
there  before.  Robinson  told  him  "the  reason  he  didn't 
say  much  on  the  telephone  [was]  because  a  friend  of  his 
had  been  convicted  through  a  telephone  conversation." 
Cammack  again  said  he  would  like  to  get  half  an  ounce 
of  heroin.  Robinson  told  him  to  call  Tom  Lowe  and 
gave  him  Lowe's  telephone  number  [Tr.  46-47].  Cam- 
mack had  known  Tom  Lowe  since  July,  1957  [Tr.  130]. 

Cammack  called  Robinson  a  second  time  around  1 :45 
P.M.  He  told  Robinson  that  he  had  lost  Lowe's  phone 
number  and  asked  for  it  again.  Robinson  gave  it  to  him. 
He  also  said  that  "he  [Robinson]  had  called  Tom  and  he 


wasn't  there"  [Tr.  48-49].  Robinson  told  Cammack  to 
keep  calling  because  "the  stuff  was  real  good  stuff"  [Tr. 
10-11]. 

Cammack  finally  reached  Lowe  about  3 :00  P.M.  He 
told  him  that  "Jesse  [Robinson]  had  told  me  to  call." 
Cammack  and  Lowe  then  made  the  deal.  Lowe  delivered 
the  heroin  to  Cammack  shortly  afterward  [Tr.  50-52]. 

Cammack  called  Robinson  a  third  time  on  November 
22nd.     Cammack  testified  as  follows: 

"Q.  Would  you  repeat  that  conversation  as  you 
now  best  recall  it?  A.  I  said,  'Hello,  J.  This  is 
D.  C  He  asked  me  how  I  was  I  doing.  I  said 
'O.K.' 

******** 

After  that  I  told  him  that  I  would  like  to  see  him 
and  get  a  pint.  So  he  told  me — I  asked  him  if  he 
wanted  me  'to  do  the  same  as  I  did  yesterday.'  So 
he  said,  'Yes,  Call  Tom  Lowe.'  I  told  him  'that  was 
real  nice  yesterday.'  And  he  said,  'Yes,  I  know  it.' 
So  then  I  hung  up"  [Tr.  54-55]. 

Robinson's  conviction  on  the  above  evidence  should  be 
sustained  on  at  least  two  theories:  First,  that  he  "facili- 
tated" the  sale.  Second,  that  he  "aided,  abetted,  counseled, 
commanded,  induced  and  procured"  the  sale. 

The  indictment  charged  that  Robinson  "did  knowingly 
and  unlawfully  sell  and  facilitate  the  sale  of  a  certain  nar- 
cotic drug,  namely,  approximately  150  grains  of  heroin, 
to  Delis  Cammack  .  .  ."  This  Court  defined  "facilitate" 
in  Pon  Wing  Quong  v.  United  States,  111  F.  2d  751,  756 
(9th  Cir.,  1940).  There,  the  indictment  charged  appel- 
lant in  two  separate  counts  with  facilitating  the  trans- 
portation and  facilitating  the  concealment  of  opium.  The 
evidence  showed  that  appellant  was  an  Express  Company 
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employee  having  access  to  the  customs  corral  at  San 
Francisco;  that  a  trunk  containing  opium  was  delivered 
to  the  corral  from  the  S.  S.  President  Coolidge;  that  ap- 
pellant took  a  sticker  from  a  box  which  had  passed  cus- 
toms inspection  and  placed  it  on  the  trunk,  knowing  that 
in  contained  opium.  In  holding  that  appellant  had  facili- 
tated the  transportation  and  concelament,  the  Court  said: 

"With  the  fact  of  importation  established  when  the 
S.  S.  'President  Coolidge'  crossed  the  three  mile  limit 
approaching  San  Francisco  (United  States  v.  Cami- 
nata,  D.  C.  Pa.,  1912,  194  F.  903,  and  Fiddelke  v. 
United  States,  supra),  the  problem  of  facilitating  the 
transportation  after  such  crossing  of  the  line  is  pre- 
sented. After  the  trunk  was  landed  in  the  corral  it 
was  not  actually  moved,  except  by  the  customs  offi- 
cers, and  if  actual  movement  after  its  arrival  in  the 
corral  were  the  requisite  for  the  commission  of  the 
crime  of  facilitating  transportation  after  importation 
it  could  not  be  held  to  have  been  committed.  How- 
ever, here  the  trunk  containing  the  opium  was  in  the 
act  of  being  transported  after  importation  from  the 
time  it  left  the  three  mile  limit  until  it  reached  its 
intended  destination  in  the  United  States,  to-wit, 
delivered  to  the  consignee.  Anything  done  to  make 
the  continuance  of  that  trip  'less  difficult'  would  con- 
stitute facilitation  of  its  transportation.  Since  the 
term  'facilitate'  seems  not  have  any  special  legal 
meaning,  the  framers  of  this  statute  must  have  had 
in  mind  the  common  and  ordinary  definition  as  ex- 
pressed by  a  standard  dictionary.  Quoting  from 
Webster's  Unabridged  Dictionary,  'facilitate'  is  de- 
fined as  follows:  'To  make  easy  or  less  difficult;  to 
free  from  difficulty  or  impediment;  as  to  facilitate 
the  execution  of  a  task.' 

"The  only  reason  for  the  placing  of  the  sticker  on 
the  trunk  was  to  permit  the  trunk  and  its  contents  to 


pass  through  the  customs  without  inspection.  Cer- 
tainly this  act  made  the  progress  of  transportation  of 
the  trunk  'less  difficult'  and  'freed  it  from  difficulty  or 
impediment'  and  in  short  facilitated  transportation. 
The  method  of  facilitation  used  was  not  one  of  actual 
physical  movement  at  the  moment  but  rather  one  re- 
lated to  the  continuity  of  the  trunk's  present  status  of 
being  in  the  course  of  transportation.    *    *    * 

"*  *  *  The  act  of  pasting  the  sticker  upon  the 
trunk  was  one  which  concealed  the  fact  that  the  trunk 
contained  contraband  by  representing  that  it  had  been 
inspected  and  was  released  from  customs.  Anything 
done  to  further  the  concealment  by  misleading,  or  in 
any  other  manner  avoiding  the  inspectors  from  dis- 
covering the  contents  thereof  would  constitute  facili- 
tating the  concealment." 

The  only  case  cited  by  appellant,  Morei  v.  United  States, 
127  F.  2d  827  (6th  Cir.,  1942),  is  not  in  point.  There,  the 
defendant  Piatt  was  charged  with  the  purchase  and  sale 
of  narcotics.  He  was  not  charged  with  facilitating.  Here, 
the  evidence  showed  that  Robinson  made  the  sale  less 
difficult.    He   therefore   facilitated   the   sale. 

Section  2(a),  Title  18,  United  States  Code,  provides 
that: 

"Whoever  commits  an  offense  against  the  United 
States,  or  aids,  abets,  counsels,  commands,  induces, 
or  procures  its  commission,  is  a  principal." 

The  Supreme  Court,  in  Nye  &  Nisson  v.  United  States, 
336  U.  S.  613,  618-619  (1949),  defined  "aid  and  abet." 
Said  the  Court: 

"The  trial  court  charged  that  one  'who  aids,  abets, 
counsels,  commands,  induces,  or  procures  the  com- 
mission of  an  act  is  as  responsible  for  that  act  as  if 
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he  committed  it  directly.'  That  theory  is  well  en- 
grained in  the  law.  See  §332  of  the  Criminal  Code, 
18  U.  S.  C.  §550,  now  §2;  United  States  v.  Johnson, 

319  U.  S.  503,  518;   United  States  v.  Dotterweich, 

320  U.  S.  277,  281.  In  order  to  aid  and  abet  another 
to  commit  a  crime  it  is  necessary  that  a  defendant  'in 
some  sort  associate  himself  with  the  venture,  that  he 
participate  in  it  as  in  something  that  he  wishes  to 
bring  about,  that  he  seek  by  his  action  to  make  it 
succeed.'  L.  Hand,  J.,  in  United  States  v.  Peoni,  100 
F.  2d  401,  402." 

See  also : 

Periera  v.  United  States,  347  U.  S.  1,  11  (1953). 

An  aider  and  abettor  need  not  be  present  when  the  crime 
was  committed. 

Vane  v.    United  States,   254  Fed.   32    (9th   Cir., 
1919); 

Borgia  v.  United  States,  78  F.  2d  550,  555   (9th 
Cir.,  1935); 

United  Cigar  Whelan  Stores  Corp.  v.  United  States, 
113  F.  2d  340,  346  (9th  Cir.,  1940); 

Shockley  v.  United  States,  166  F.  2d  704,  716  (9th 
Cir.,  1948),  cert.  den.  334  U.  S.  850  (1948). 

The  only  case  cited  by  appellant,  Morei  v.  United  States, 
supra,  is  not  in  point.  There,  the  Court  said  that  "the 
only  thing  Dr.  Piatt  did  was  to  give  Beach  the  name  of 
Morei  as  a  man  from  whom  he  might  secure  heroin  to 
dose  horses  in  order  to  stimulate  them  in  racing"  (p.  832). 
Here,  the  facts  showed  that  Robinson  did  more  than  that; 
he  associated  himself  with  the  venture.  He  therefore  aided, 
abetted,  counseled,  commanded,  induced  and  procured  the 
sale. 


III. 

The  Court  Need  Not  Inquire  Into  the  Sufficiency  of 
The  Evidence  Against  Robinson  on  Count  One. 

The  Court  sentenced  Robinson  to  ten  years  on  Count 
One  and  ten  years  on  Count  Two,  to  run  concurrently  [C. 
Tr.  28]. 

Since  the  evidence  on  Count  Two  was  sufficient  to  con- 
vict Robinson,  the  Court  need  not  inquire  into  the  suf- 
ficiency of  the  evidence  on  Count  One. 

Danzig er  v.  United  States,  161  F.  2d  299,  301  (9th 
Cir.,  1947),  cert.  den.  332  U.  S.  769; 

Cohen  v.  United  States,  201  F.  2d  386,  389  (9th 
Cir.,  1953),  cert.  den.  345  U.  S.  951; 

Brandon  v.  United  States,  190  F.  2d  175,  176  (9th 
Cir.,  1951); 

Lowden  v.  United  States,  187  F.  2d  484  (9th  Cir., 
1951). 

IV. 
The  Trial  Court  Did  Not  Commit  Reversible  Error  in 
Limiting  Cross-Examination  on  the  Question  of 
Credibility. 

Appellants  state  that  "the  Court  restricted  the  cross- 
examination  of  the  prosecution  witness  [Mr.  Cammack] 
concerning  his  relations  with  police  officials  and  the  treat- 
ment he  had  been  getting  while  in  the  custody  of  the  police 
[Reporter's  Transcript,  pp.  82,  86]."     (App.  Br.  p.  11.) 

To  put  this  statement  in  proper  perspective  the  Court 
should  look  at  the  liberal  cross-examination  permitted  the 
defense  attorneys. 
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They  were  permitted  to  bring  out : 

That  Cammack  finished  serving  a  County  Jail  sentence 
for  using  narcotics  on  November  19  or  20,  1957  and  was 
immediately  arrested  on  a  Federal  narcotics  charge  [Tr. 
58-59]. 

That  he  met  Malcolm  Richards,  a  Federal  narcotics 
agent,  after  his  arrest  on  the  Federal  charge  [Tr.  58]. 

That  he  had  served  time  in  San  Quentin  on  a  narcotics 
charge  [Tr.  70]. 

That  he  was  a  narcotics  addict  [Tr.  58-59,  71]. 

That  Richards  or  some  other  officer  said  something  to 
him  ''about  working  for  them"   [Tr.  59,  72]. 

That  Cammack  said  he  would  set  up  some  arrests  [Tr. 
74]. 

Whether  the  agents  promised  to  talk  to  the  Probation 
Officer  or  the  United  States  Attorney  or  do  anything  else 
to  help  him  [Tr.  60]. 

Whether  he  was  promised  leniency  if  he  made  a  case 
on  Robinson  [Tr.  77]. 

That  he  knew  bail  in  Federal  narcotics  cases  was  high 
[Tr.  71-72]. 

That  he  knew  sentences  in  Federal  narcotics  cases  were 
lengthy  [Tr.  74]. 

That  he  knew  if  he  worked  for  the  Government  he 
would  get  out  on  his  own  recognizance  [Tr.  73]. 

That  he  was  released  O.  R.  on  November  20,  1957  on 
condition  that  he  "cooperates  and  set  somebody  up"  [Tr. 
62]. 

That  he  was  picked  up  by  the  Los  Angeles  Police  De- 
partment on  January  16,  1958  (apparently  on  the  Federal 
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charge)  and  remained  in  custody  until  March  3,  1958  [Tr. 
79-80,  90]. 

That  he  pleaded  guilty  around  February  10,  1958  and 
was  sentenced  to  eight  years  on  March  3,  1958  [Tr.  58, 
79,  90]. 

Whether  the  sentencing  judge  made  any  reference  to 
reconsideration  after  Robinson's  case  was  over  [Tr.  78]. 

That  Federal  narcotics  agents  visited  him  in  jail  once 
before  he  was  sentenced  and  once  afterward  [Tr.  66]. 

Whether  they  talked  to  him  on  the  first  visit  about  the 
possible  sentence  he  could  get   [Tr.  66-67]. 

Whether  anything  was  said  about  testifying  against 
Lowe  and  Robinson  [Tr.  67]. 

Whether  they  talked  about  his  being  picked  up  after 
being  out  O.  R.  [Tr.  84]. 

That  one  of  the  agents  left  him  "a  couple  of  dollars"  for 
cigarettes  [Tr.  67-68,  82-83]. 

Whether  he  was  asked  on  the  second  visit  if  he  would 
like  to  get  his  sentence  cut  [Tr.  69]. 

Whether  he  knew  about  the  sixty-day  rule  for  modify- 
ing sentences  [Tr.  77]. 

That  he  got  two  more  dollars  [Tr.  85]. 

That  he  had  conversations  with  the  United  States  At- 
torney's Office  or  other  members  of  the  law  enforcement 
agency  "last  Monday  and  Tuesday"  (April  28  and  29, 
1958)   [Tr.  93-94]. 

Whether  they  talked  about  "what  would  happen  so  far 
as  recommendation  on  your  behalf"   [Tr.  94]. 

Whether  he  told  them  he  was  no  longer  interested  in 
testifying  [Tr.  94]. 
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Whether  any  promises  were  made  to  him  at  these  meet- 
ings [Tr.  95]. 

Whether  he  wanted  to  testify  [Tr.  95]. 

Despite  the  wide  latitude  of  the  cross-examination,  ap- 
pellants now  apparently  claim  that  the  Court  committed 
prejudicial  error  on  two  occasions  in  limiting  inquiry  into 
the  two-dollar  loans.  Appellants  allege  the  first  error  is 
contained  in  the  following  testimony,  relating  to  the 
agents'  visit  before  sentence: 

"Q.  You  just  asked  him  [Agent  Landry]  for  a 
couple  of  dollars,  is  that  right?     A.     That  is  right. 

Q.     He  is  just  a  friend  of  yours?     A.     Yes,  he  is. 

Q.  I  see.  You  had  been  in  jail  before  and  you 
had  borrowed  money  from  other  officers  before,  is 
that  it?     A.     Yes,  I  have. 

Q.  This  was  standard  procedure  so  far  as  you  are 
concerned,   is   that   right? 

Mr.  Johnson:  Objection,  your  Honor.  This  is  all 
immaterial. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Umann:     All  right"  [Tr.  82]. 

Appellants  allege  the  second  error  is  contained  in  the 
following  testimony,  relating  to  the  agent's  visit  after 
sentence. 

''Q.  You  got  it  [the  two  dollars]  at  the  gate  right 
there  in  the  County  Jail,  in  the  attorney  room? 
A.     Yes. 

Q.  And  you  knew  this  was  unusual,  a  special 
privilege,  didn't  you? 

Mr.  Johnson:     Objection. 

A.     No,  I  didn't. 

Mr.  Umann:     Oh,  you  didn't  know  that? 
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The  Court:  Yes,  I  will  sustain  the  objection. 
Strike  out  the  answer. 

Mr.  Umann:     All  right"    [Tr.  85-86]. 

Appellants  state: 

"While  it  is  true  that  the  trial  court  ordinarily  has 
discretion  in  limiting  the  scope  of  cross-examination, 
a  different  situation  arises  when  some  promises  of 
leniency  has  been  made  to  the  prosecution  witness 
and  the  cross-examination  then  goes  to  the  special 
matter  effecting  the  credibility  of  the  witness," 

citing  District  of  Columbia  v.  Clawans,  300  U.  S.  617,  632 
(1936).  (App.  Br.  p.  11.)  One  look  at  that  case  shows 
that  it  does  not  so  hold.  There,  the  respondent  was  con- 
victed in  the  District  of  Columbia  police  court  for  engag- 
ing without  a  license  in  the  business  of  second-hand  per- 
sonal property,  to  wit,  the  unused  portions  of  railway 
excursion  tickets.    The  Court  said: 

"Although  we  conclude  that  respondent's  demand 
for  a  jury  trial  was  rightly  denied,  there  must  be  a 
new  trial  because  of  the  prejudicial  restriction,  by 
the  trial  judge,  of  cross-examination  by  respondent. 
The  testimony  of  five  prosecution  witnesses  was  the 
sole  evidence  of  the  acts  of  respondent  relied  on  to 
establish  the  doing  of  business  without  a  license. 
These  acts  were  the  sale  by  her,  on  each  of  three 
occasions,  to  one  or  another  of  the  witnesses,  of  the 
unused  portion  of  a  round  trip  railway  passenger 
ticket  from  New  York  to  Washington.  Three  of 
the  five,  a  man  and  his  wife  and  another,  were  em- 
ployed by  the  Railroad  Inspection  Company  as  in- 
vestigators. The  other  two  were  company  police  of 
the  Baltimore  &  Ohio  Railroad.  All  were  private 
police  or  detectives,  apparently  acting  in  the  course 
of   their   private   employment.      Common   experience 
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teaches  us  that  the  testhnony  of  such  witnesses, 
especially  when  uncorroborated,  is  open  to  the  suspi- 
cion of  bias,  see  Gassenheimer  v.  United  States,  26 
App.  D.  C.  432,  446;  Holier  v.  Holier,  115  N.  Y. 
466,  468;  22  N.  E.  169;  People  v.  Loris,  131  App. 
Div.  127,  130;  115  N.  Y.  S.  236;  Sopwith  v.  Sop- 
with,  4  Sw.  &  Tr.  243,  246-7;  Wigmore,  Evidence 
(2d  ed.  1923)  §§949,  969,  2062,  and  that  their 
cross-examination  should  not  be  curtailed  summarily, 
see  State  v.  Diedtman,  58  Mont.  13,  24;  190  Pac. 
117,  especially  when  it  has  a  direct  bearing  on  the 
substantial  issues  of  the  case. 

"The  defense  was  a  suggested  mistaken  identity 
of  respondent  and  an  alibi,  that  at  the  times  men- 
tioned she  was  confined  to  her  bed  by  illness,  at  her 
home  in  Newark,  New  Jersey.  A  number  of  ques- 
tions on  cross-examination  by  respondent  were  aimed 
at  showing  mistaken  identity  and  at  testing  credi- 
bility. She  asked  one  witness  whether  respondent 
had  been  pointed  out  to  him.  She  asked  another 
whether  he  had  any  trouble  in  'knowing'  the  respon- 
dent at  the  trial,  and  whether  he  had  seen  her  before 
the  date  of  the  alleged  sale  of  tickets  to  which  he 
testified.  All  these  questions  were  excluded,  as  were 
others  which  were  proper,  since  they  might  have 
established  contradiction  in  the  testimony  of  the 
witnesses  for  the  prosecution. 

"Other  questions,  which  were  relevant  to  the  issue 
and  obviously  proper  tests  of  credibility,  were  ex- 
cluded. The  woman  witness  had  testified  that  one 
of  the  sales  took  place  in  the  presence  of  her  hus- 
band, and  of  the  two  railroad  police  witnesses.  On 
cross-examination  she  could  not  remember  whether 
anyone  beside  her  husband  was  present.  Yet  re- 
spondent was  not  permitted  to  ask  the  husband 
whether  the  railroad  police  witnesses  were  known  to 
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him  or  to  ask  one  of  the  latter  whether  he  knew  the 
husband  and  wife  before  the  date  of  the  alleged  sale. 
The  court  instructed  one  of  the  police  officers  not  to 
answer  the  question  whether  the  husband  had  come 
to  Washington  by  prearrangement.  Like  questions 
addressed  to  the  husband  and  his  wife  were  excluded. 
The  respondent  was  similarly  prevented  from  making 
inquiries  as  to  corroborative  detail,  such  as  the  time 
of  day  when  the  witnesses  arrived  in  Washington  on 
the  dates  of  the  alleged  sales,  and  the  place  of  resi- 
dence of  a  witness,  see  Alford  v.  United  States,  282 
U.  S.  687.  In  the  circumstances  of  the  case,  these 
questions  may  have  had  an  important  bearing  on  the 
accuracy  and  truthfulness  of  the  testimony  of  the 
prosecuting  witnesses.  We  do  not  stop  to  give  other 
examples  of  the  summary  curtailment  of  all  inquiry 
as  to  matters  which  are  the  appropriate  subject  of 
cross-examination. 

"The  extent  of  cross-examination  rests  in  the  sound 
discretion  of  the  trial  judge.  Reasonable  restriction  of 
undue  cross-examination,  and  the  more  rigorous  ex- 
clusion of  questions  irrelevant  to  the  substantial  issues 
of  the  case,  and  of  slight  bearing  on  the  bias  and 
credibility  of  the  witnesses,  are  not  reversible  errors. 
But  the  prevention,  throughout  the  trial  of  a  criminal 
case,  of  all  inquiry  in  fields  where  cross-examination  is 
appropriate,  and  particularly  in  circumstances  where 
the  excluded  questions  have  a  bearing  on  credibility 
and  on  the  commission  by  the  accused  of  the  acts 
relied  upon  for  conviction,  passes  the  proper  limits 
of  discretion  and  is  prejudicial  error.  See  Alford  v. 
United  States,  supra'' 

Thus,  Clawans  affirms  the  general  rule  that  the  extent 
of  cross-examination  rests  in  the  sound  discretion  of  the 
trial  judge  and  only  holds  that  summary  curtailment  of  all 
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inquiry  into  appropriate  fields  is  prejudicial  error.  Can 
it  be  said  that  the  Court  curtailed  all  inquiry  into  Cam- 
mack's  relations  with  police  officials  and  the  treatment  he 
received  from  them?    The  Government  thinks  not. 

Appellants  further  state: 

"As  to  this  type  of  situation  [where  a  promise  of 
leniency  has  been  made  to  the  prosecution  witness], 
the  courts  have  consistently  held  that  great  latitude 
should  be  allowed  in  the  cross-examination  to  test  a 
witness's  motives  for  testifying  as  bearing  directly 
upon  his  credibility.  Fischer  v.  United  States,  237 
F.  2d  99."     (App.  Br.  p.  11.) 

The  Government  believes  that  great  latitude  was  al- 
lowed. 

Appellants  also  state :  "It  is,  therefore,  error  to  shut 
off  a  cross-examination  of  the  prosecution's  witness  upon 
the  question  of  any  promised  or  expected  favorable  treat- 
ment," citing  Sandroff  v.  United  States,  158  F.  2d  623 
(6th  Cir.,  1946).  (App.  Br.  p.  12.)  That  case  is  not  in 
point.  There,  Charles  Ginns,  a  Government  witness,  had 
been  named  as  a  co-conspirator,  but  not  as  a  defendant, 
in  an  indictment  charging  violation  of  the  Emergency 
Price  Control  Act.  On  cross-examination  he  was  asked: 
"When  were  you  offered  immunity  as  to  this  indictment?" 
The  Court  sustained  an  objection.  The  cross-examiner 
immediately  asked:  "Were  you  offered  immunity  in  this 
case?"  The  witness  replied,  "No."  The  cross-examiner 
countered,  "You  say  that  notwithstanding  the  fact  you 
were  not  named  as  a  defendant  in  the  indictment?"  The 
United  States  Attorney  objected.  Defense  counsel  stated 
that  he  sought  to  find  out  "for  what  reason  and  under 
what  circumstances"  he  had  not  been  indicted.  The  Court 
sustained  the  objection.     Later,  in  cross-examining  both 
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Charles  Ginns  and  Jack  Ginns,  who  was  also  named  as  a 
co-conspirator  but  not  as  a  defendant,  the  defense  counsel 
asked  whether  they  had  paid  any  damages  to  the  Govern- 
ment as  a  result  of  the  conspiracy.  Defense  counsel  stated 
he  expected  to  show  that  the  one  year  statute  on  a  civil 
action  by  the  Government  for  many  thousands  of  dollars 
had  been  allowed  to  run.  The  trial  court  sustained  objec- 
tions to  these  questions.     The  Appellate  Court  said: 

"In  our  judgment,  the  district  court  committed  re- 
versible error:  in  the  first  instance,  in  shutting  off 
the  cross-examination  of  Charles  Ginns  upon  the 
question  of  promised  or  expected  immunity;  and, 
later,  in  refusing  to  permit  his  cross-examination 
upon  the  tendered  subject  matter  pertaining  to  why 
he  and  his  son.  Jack  Ginns,  who,  though  named  as 
coconspirators  in  pari  delicto  with  Sandroff,  had  not 
been  included  as  defendants  in  the  indictment.  The 
two  Ginns  were  the  chief  and  indispensable  Govern- 
ment witnesses  in  the  prosecution  of  Sandroff  and  his 
company.  In  such  circumstances,  it  was  highly  im- 
portant that  latitude  be  allowed  in  cross-examination 
to  test  their  motives  for  testifying  against  Sandroff 
as  bearing  directly  upon  their  credibility.  The  dis- 
trict court  emphasized  its  error  by  declaring  in  the 
presence  of  the  jury  that  it  was  incompetent,  irrele- 
vant and  wholly  foreign  to  the  issues  in  the  case  to 
show  why  Charles  Ginns  had  not  been  included  as  a 
defendant  in  the  indictment. 

"The  decision  and  opinion  of  this  court  in  Farkas 
V.  United  States,  6  Cir.,  2  F.  2d  644,  647,  is  directly 
in  point,  and  clearly  indicates  that  the  judgment  below 
must  be  reversed  and  the  case  remanded  for  retrial. 
The  necessity  for  this  course  is  apparent  from  the 
following  quotation  from  the  opinion :  'The  prosecut- 
ing witnesses,  before  the  time  of  the  trial,  had  pleaded 
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guilty  to  an  indictment  in  the  federal  court;  the  ver- 
dict of  guilt  or  innocence  in  the  instant  case  depended 
primarily  upon  their  credibility  as  against  that  of  de- 
fendant who  testified  in  denial  of  the  demands  and 
threats.  As  bearing  upon  their  credibility,  motive  for 
false  accusations,  as  well  as  bias,  was  vitally  relevant, 
and  testimony  tending  to  shozv  such  motive  was  en- 
tirely competent.  Concedely  promises  of  immunity 
are  admissible;  they  are,  however,  rarely  made.  Inas- 
much as  the  question  involved  is  the  motive  for  testi- 
fying falsely  and  therefore  the  state  of  mind  of  the 
prosecuting  witnesses,  the  relevant  evidence  is  not 
alone  the  acts  or  attitude  of  the  district  attorney  but 
anything  else  that  would  throw  light  upon  the  prose- 
cuting witnesses'  state  of  mind.  It  is  therefore  en- 
tirely proper,  either  by  cross-examination  of  the  wit- 
ness himself,  or  otherwise,  to  show  a  belief  or  even 
only  a  hope  on  his  part  that  he  will  secure  immunity 
or  a  lighter  sentence,  or  any  other  favorable  treat- 
ment, in  return  for  his  testimony,  and  that,  too,  even 
if  it  be  fidly  conceded  that  he  had  not  the  slightest 
basis  from  any  act  or  zvord  of  the  district  attorney  for 
such  a  belief  or  hope.  The  fact  that  despite  a  plea  of 
guilty  long  since  entered,  the  witness  had  not  yet 
been  sentenced,  is  proper  evidence  tending  to  show  the 
existence  of  such  hope  or  belief. 

'The  trial  judge,  although  at  one  time  during  the 
taking  of  testimony  he  had  so  ruled,  later  sustained 
the  objection  to  similar  testimony,  and  finally  not 
only  refused  an  instruction  that  the  jury  might  con- 
sider the  fact  of  the  delayed  sentence  as  bearing  on 
such  hope,  but  expressly  instructed  counsel  that  they 
must  not  argue  the  matter  as  affecting  the  motives  of 
the  witnesses. 

''  'In  our  judgment,  this  was  such  error  as  to  com- 
pel a  reversal  in  the  instant  case.    Stevens  v.  People, 
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215  111.  [593J  601,  74  N.  E.  786;  State  v.  Kent,  4 
N.  D.  577,  62  N.  W.  631,  27  L.  R.  A.  686.'  [Italics 
supplied.] 

"In  Alford  v.  United  States,  282  U.  S.  687,  692, 
693,  694,  51  S.  Ct.  218,  219,  75  L.  Ed.  624,  the  Su- 
preme Court  held  that  the  defense  had  the  right  to 
show  by  cross-examination  that  the  testimony  of  a 
prosecuting  witness  was  affected  by  fear,  or  favor 
growing  out  of  his  detention,  and  that  it  was  imma- 
terial whether  he  was  in  custody  because  of  his  par- 
ticipation in  the  transactions  for  which  the  defendant 
was  indicted  or  for  some  other  offense.    The  ruling  of 
the  trial  court,  cutting  off  in  limine  all  inquiry  as  to 
whether  his  testimony  was  biased  'because  given  under 
promise   or   expectation   of   immunity,   or   under   the 
coercive   effect   of   his   detention   by   officers   of   the 
United    States,    which    was    conducting    the    present 
prosecution,'  was  held  to  be  an  abuse  of  discretion 
and    to    constitute    prejudicial    and    reversible    error. 
Farkas  v.  United  States,  supra,  was  cited  three  times 
in  the  opinion  in  the  Alford  case.     Mr.  Justice  Stone 
(afterwards  Chief  Justice)  pointed  out  that  it  is  the 
essence  of  a  fair  trial  that  reasonable  latitude  be  given 
a  cross-examiner,  and  asserted:     'To  say  that  preju- 
dice can  be  established  only  by  showing  that  the  cross- 
examination,    if    pursued,    would    necessarily    have 
brought  out  facts  tending  to  discredit  the  testimony 
in  chief,  is  to  deny  a  substantial  right  and  withdraw 
one  of  the  safeguards  essential  to  a  fair  trial.'     Cf. 
Moyer  v.  United  States,  9  Cir.,  78  F.  2d  624,  630. 
See  King  v.  United  States,  5  Cir.,  112  F.  988,  995, 
996,  for  discussion  of  the  wide  latitude  permitted  in 
the  cross-examination  of  witnesses  in  criminal  cases. 
The  authorities  cited  by  Government  counsel  are  not 
considered  to  be  in  conflict  with  the  reasoning  in  the 
authorities  which  impel  us  to  reverse  and  remand  this 
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case.  Ramsey  v.  United  States,  6  Cir.,  268  F.  825 ; 
Beach  v.  United  States,  80  U.  S.  App.  D.  C.  160, 
149  F.  2d  837;  Safford  v.  United  States,  2  Cir.,  252 
F.  471 ;  Barron  v.  United  States,  1  Cir.,  5  F.  2d  799, 
804"  (pp.  629-630). 

Hence,  Sandroff  is  another  case  where  there  was  sum- 
mary curtailment  of  all  inquiry  into  promised  or  expected 
immunity. 

Here,  appellants  were  permitted  to  go  into  that  subject 
in  great  detail.     There  was  no  error. 

Appellants  then  say  that:  "The  defense  has  more  than 
a  privilege  of  cross-examination,  it  has  a  right  to  show 
that  the  testimony  of  a  prosecution  witness  was  affected 
by  fear  or  favor  growing  out  of  his  detention,"  citing 
Alford  V.  United  States,  282  U.  S.  687  (1931).  (App. 
Br.  p.  12.)  That  case  was  discussed  in  Sandroff,  supra. 
Suffice  to  say  again,  that  Alford  was  a  case  where  all  in- 
quiry in  "identifying  the  witness  with  his  environment" 
and  all  inquiry  into  custody  by  Federal  authorities  was 
excluded.     Nothing  of  that  sort  occurred  here. 

Finally,  appellants  argue  that:  'Tt  is  only  after  the 
right  of  cross-examination  has  been"  thoroughly  and  sub- 
stantially "exercised  that  the  allowance  of  further  cross- 
examination  becomes  discretionary  with  the  Court."  (App. 
Br,  p.  12.)  Appellants  cite  Touhy  v.  United  States,  88 
F.  2d  930  (8th  Cir.,  1937).     The  Court  there  said: 

"We  find  no  error  in  the  refusal  of  the  court  to 
allow  Epmeier,  who  had  'turned  State's  evidence,'  to 
answer  on  cross-examination,  'what  his  (the  wit- 
ness') purpose  was  in  testifying  for  the  government.' 
It  is  plain  that  the  question  was  unhappily  framed 
and  that  technically  it  called  for  a  conclusion;  yet  we 
think  the  refusal  by  the  court  to  allow  it  to  be  an- 


—20— 

swered  would  have  been  error,  but  for  the  fact  that 
this  witness  had  already  been  cross-examined  at  great 
and  excessive  length  as  to  what  promises  of  benefit 
or  immunity  if  any,  had  been  made  to  him  for  plead- 
ing guilty  and  testifying  for  the  government,  and  he 
had  already  said  that  while  no  such  promises  had  been 
made,  he  'hoped,  but  did  not  expect,'  the  court  would 
take  the  matter  of  his  testifying  for  the  government 
into  favorable  consideration.  We  think  in  this  situ- 
ation the  point  made  is  ruled  by  what  this  court  said 
in  the  case  of  Hartzell  v.  United  States  (C.  C.  A.) 
72  F.  (2d)  569,  585,  thus:  'A  defendant  is  entitled 
as  a  matter  of  right  to  have  an  opportnuity  of  fairly 
and  fully  cross-examining  the  witnesses  appearing 
against  him.  A  denial  of  this  right  is  usually  preju- 
dicial error.  It  is  only  after  the  right  of  cross- 
examination  has  been  substantially  and  thoroughly 
exercised  that  the  allowance  of  further  cross-exami- 
nation becomes  discretionary  with  the  trial  court. 
Heard  v.  United  States  (c'  C.  A.  8)  255  F.  829; 
Cossack  V.  United  States  (C.  C.  A.  10)  57  F.  (2d) 
506;  Galindez  v.  United  States  (C.  C.  A.  1)  19  F. 
(2d)  352.' 

"A  similar  contention  is  urged,  that  the  trial  court 
unduly  curtailed  and  restricted  the  cross-examination 
of  the  witness  Barry,  a  participant  in  the  crimes 
charged,  and  who  likewise  testified  for  the  govern- 
ment. In  addition  to  his  cross-examination  exhaus- 
tively as  to  promisee  of  lenity  or  immunity,  Barry  was 
asked  as  to  an  alleged  conversation  he  had  had  with 
two  post  office  inspectors,  whether  'there  was  any 
discussion  of  any  other  case  under  which  you  (the 
witness)  might  be  indicted  by  the  United  States'? 
To  this  question  an  objection  by  the  government  was 
sustained,  and  this  is  urged  as  error.  What  has  been 
said  already  largely  applies  to  this  contention.     Be- 
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sides,  no  offer  of  proof  was  made  by  appellant,  so 
we  do  not  know  whether  if  the  witness  had  been 
permitted  to  answer,  such  answer  would  have  been 
of  any  help  to  appellant  [Flowers  v.  United  States 
(CCA.)  83  F.  (2d)  78,  81];  nor  can  we  take 
judicial  notice  that  a  post  office  inspector  has  any 
authority  by  law  either  to  mete  out  punishment,  or 
to  grant  immunity  to  criminals"   (p.  934). 

The  Government  stands  four-square  on  the  law  in 
Touhy.  However,  the  Government  thinks  that  the  facts 
in  the  instant  case  show  that  the  right  of  cross-examina- 
tion was  "substantially  and  thoroughly"  exercised.  Thus, 
there  was  no  error. 

Appellants  make  one  last  statement  based  on  Farkas  v. 
United  States,  2  F.  2d  644  (6th  Cir.,  1924).  (App.  Br. 
p.  12.)  The  relevant  part  of  that  opinion  was  set  forth 
in  Sandrojf,  supra.  It  is  not  in  point  for  the  same  reason 
that  Sandroff  was  not  in  point,  namely,  because  there  the 
appellant  was  not  permitted  to  go  into  promised  or  ex- 
pected immunity.    Here  they  were. 

V. 

The  Court  Did  Not  Err  in  Admitting  Rebuttal 
Evidence. 

The  important  facts  on  this  point  are  as  follows: 

On  direct  examination  it  was  pointed  out  that  Robinson 
had  told  Cammack  at  Robinson's  house  that  "the  reason 
he  didn't  say  much  on  the  telephone  [was]  because  a 
friend  of  his  had  been  convicted  through  a  telephone  con- 
versation" [Tr.  47]. 

During  the  cross-examination  of  Robinson  it  was 
brought  out  that,  although  he  knew  Smokey  Shannon,  he 
did  not  mention  the  name  to  Cammack  [Tr.  120]. 
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The  Government  then  recalled  Cammack  who  testified 
that  he  had  a  conversation  with  Robinson  about  Smokey. 
He  said  Robinson  told  him  "that  was  the  reason  he  had 
me  to  come  over  to  his  house,  because  Smokey  had  been 
convicted  through  a  telephone  conversation,  that  he  hadn't 
accepted  any  money  or  gave  any  money  on  narcotics"  [Tr. 
129]. 

The  scope  of  rebuttal  evidence  is  set  forth  in  Wigmore 
on  Evidence,  Section  1873  (3rd  Ed.  1940) : 

"It  is  clear  that  the  orderly  presentation  of  each 
party's  case  would  leave  the  proponent  nothing  to 
do,  in  his  case  in  rebuttal,  except  to  meet  the  new  facts 
put  in  by  the  opponent  in  his  case  in  reply.  Every- 
thing relevant  as  a  part  of  the  case  in  chief  would 
naturally  have  been  already  put  in;  and  a  rebuttal  is 
necessary  only  because,  on  a  plea  in  denial,  new 
subordinate  evidential  facts  have  been  offered,  or 
because,  on  an  affirmative  plea,  its  substantive  facts 
have  been  put  forward,  or  because,  on  any  issue  what- 
ever, facts  discrediting  the  proponent's  witnesses  have 
been  offered.  To  discriminate  between  the  first  of 
these  classes  and  the  opponent's  testimony  merely 
denying  the  same  facts  that  the  proponent's  witness 
had  originally  affirmed,  is  no  doubt  often  difficult, 
and  it  is  then  not  easy  to  say  whether  the  proponent's 
testimony  in  rebuttal  might  or  might  not  as  well  have 
been  put  in  originally;  yet  the  principle  involved  is 
clear.  Moreover,  practical  disadvantages  that  would 
result  from  abandoning  the  natural  order  of  evidence 
are,  first,  the  possible  unfairness  of  an  opponent  who 
has  justly  supposed  that  the  case  in  chief  was  the 
entire  case  which  he  had  to  meet,  and,  secondly,  the 
interminable  confusion  that  would  be  created  by  an 
unending  alteration  of  successive  fragments  of  each 
case  which  could  have  been  put  in  at  once  in  the  be- 
ginning. 
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"Accordingly,  it  is  well  settled  that,  while  the  oc- 
casional difficulty  of  discrimination,  and  the  frequency 
of  inadvertent  omissions  and  unexpected  contests, 
add  emphasis  to  the  general  principle  of  the  trial 
Court's  discretion  (ante,  §  1867),  yet  the  usual  rule 
will  exclude  all  evidence  zvhich  has  not  been  made 
necessary  by  the  opponent's  case  in  reply: 

"In  applying  this  customary  rule  of  order,  how- 
ever, certain  distinctions  must  be  noted: 

"(2)  .  .  .  the  evidence  offered  thus  tardily  may 
consist  either  in  new  facts  which  ought  to  have  been 
put  in  before,  or  in  a  repetition  (either  by  a  new  wit- 
ness or  by  the  same  former  witness)  of  former  facts 
already  once  evidenced.  The  customary  rule  will 
equally  forbid  both.  But,  on  the  other  hand,  the 
principle  of  the  trial  Court's  discretion  will  equally 
sanction  either;  though  the  reasons  in  a  given  in- 
stance for  thus  permitting  a  departure  would  differ 
in  the  two  cases,  since  for  the  former  an  inadvertent 
omission  might  be  a  sufficient  excuse,  while  for  the 
latter  a  just  cause  would  be  found  in  the  need  of 
clearing  up  an  obscurity  or  emphasizing  a  disputed 
point  upon  which  substantial  contest  had  not  been 
anticipated;  moreover,  the  danger  of  unfair  surprise 
might  be  present  in  the  former  case,  but  could  hardly 
exist  in  the  latter  case. 

"(4)  For  matters  properly  not  evidential  until  the 
rebuttal,  the  proponent  has  a  right  to  put  them  in  at 
that  time,  and  they  are  therefore  not  subject  to  the 
discretionary  exclusion  of  the  trial  Court.  Matters 
that  should  have  been  put  in  at  first  may  by  that 
discretion  be  refused  later,  because  this  is  but  the 
denial  of  a  second  opportunity.     But  matters  of  true 
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rebuttal  could  not  have  been  put  in  before,  and  to 
exclude  them  now  would  be  to  deny  them  their  sole 
opportunity  for  admission.  Hence,  while  the  trial 
Court's  determination  of  what  is  properly  rebutting 
evidence  should  be  respected,  yet,  if  its  nature  as 
such  is  clear,  the  proponent  does  not  need  the  trial 
Court's  express  consent  to  admit  it  as  involving  a 
departure  from  the  customary  rule, 

''This  will  always  be  the  case  for  evidence  offered 
to  impeach  the  opponent's  witnesses  by  way  of  moral 
character,  bias,  self-contradiction,  or  the  like." 

The  Government's  position  is  that  the  Court  properly 
admitted  Cammack's  rebuttal  testimony  under  two  theories : 
(1)  that  it  was  proper  exercise  of  the  court's  discretion  in 
permitting  evidence  of  former  facts  already  once  evi- 
denced; and  (2)  that  it  was  offered  to  impeach  Robinson. 

There  is,  of  course,  one  other  hurdle  in  connection  with 
the  impeachment  theory:  a  witness  cannot  be  impeached 
on  a  collateral  matter.  What  is  the  test  of  collateralness? 
Let  us  turn  to  3  Wigmore  on  Evidence,  Section  1003  (3rd 
Ed.  1940): 

"The  common  term  for  designating  the  line  of  ex- 
clusion is  'collateral' ;  no  contradiction,  we  are  told, 
shall  be  permitted  on  'collateral'  matters. 

"But  this  term  furnishes  no  real  test.  If  it  be 
asked  what  'collateral'  means,  we  are  obliged  either 
to  define  it  further — in  which  case  it  is  a  mere  epithet, 
not  a  legal  test — or  to  illustrate  by  specific  examples — 
in  which  case  we  are  left  to  the  idiosyncrasies  of  in- 
dividual opinion  upon  each  instance. 

"The  test  that  it  dieted  by  the  principle  above  ex- 
plained, and  the  only  test  in  vogue  that  has  the 
qualities  of  a  true  test-deflniteness,  concreteness,  and 
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ease  of  application — is  that  laid  down  in  Attorney- 
General  V.  Hitchcock:*  Could  the  fact,  as  to  which 
error  is  predicated,  have  been  shozvn  in  evidence  for 
any  purpose  independently  of  the  contradiction?" 

This  Circuit  follows  the  Hitchcock  rule. 

Shanahan  v.  Southern  Pac.  Co.,   188  F.  2d  564, 
568  (9th  Cir.,  1951); 

Heri^og  v.  United  States,  226  F.  2d  561,  565  (9th 
Cir.,  1955); 

Smallfield  v.  Home  Insurance  Company  of  New 
York,  244  F.  2d  337,  341   (9th  Cir.,  1957) ; 

Cf.  3  Wigmore  on  Evidence  Sec.  1003,  fn.  3  (3rd 
Ed.  1940). 

Using  that  rule,  the  rebuttal  evidence  was  clearly  ad- 
missible because  it  was  matter  which  the  prosecution  could 
and  did — without  objection — prove  as  part  of  the  Govern- 
ment's case.  Also,  it  was  a  matter  which  was  otherwise 
admissible  on  cross-examination  and  was  admitted — 
without  objection — to  show  a  specific  deficiency  of  the 
witness.  See  3  Wigmore  on  Evidence,  Sec.  1020  (3rd 
Ed.  1940). 

VI. 
A  General  Objection,  if  Overruled,  Cannot  Be  Availed 

of  on  Appeal. 

This  principle  is  well  established.  Appellant's  objection 
to  the  rebuttal  evidence  falls  within  the  rule. 

Noonan  v.    United   States,    121    U.    S.    393,    400 
(1887); 

District  of  Columbia  v.  Woodbury,  136  U.  S.  450, 
462  (1890); 

*1  Exch.  99. 
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Olender  v.  United  States,  237  F.  2d  859,  866  (9th 
Cir.,  1956,  cert.  den.  352  U.  S.  982  (1957); 

Bank  of  Italy  v.  F.  Romeo  &  Co.,  287  Fed.  5,  9 
(9th  Cir.,  1923). 

VII. 
Any  Errors  Should  Be  Disregarded. 

If  any  errors  were  made  they  did  not  affect  substantial  i 
rights  and  should  be  disregarded. 
F.  R.  C.  P.  52(a). 

Conclusions. 

1.  The  evidence  was  sufficient  to  convict  Robinson 
on  Count  Two. 

2.  The  Court  need  not  inquire  into  the  sufficiency  of  the  ^ 
evidence  on  Count  One. 

3.  The  trial  Court  did  not  commit  reversible  error  ini 
limiting  cross-examination  on  the  question  of  credibiHty. 

4.  The  trial  Court  did  not  err  in  admitting  rebuttal 
evidence. 

5.  If  there  were  any  errors  they  did  not  affect  sub-i 
stantial  rights  and  should  be  disregarded. 

Respectfully  submitted, 

Laughlin  E.  Waters, 

United  States  Attorney, 

Robert  John  Jensen, 

Assistant  U.  S.  Attorney, 
Chief,  Criminal  Division, 

Robert  D.  Hornbaker, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 
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NAMES  AND  ADDRESSES  OF  ATTORNEYS 

aEOR^E  OLSHAUSEN, 
1238  Pacific  Avenue, 
San  Francisco,  California, 

Attorney  for  Petitioner. 

CHARLES  K.  RICE, 

Assistant  U.  S.  Attorney  Gleneral, 

LEE  A.  JACKSON, 

Attorney, 

Department  of  Justice, 
Washington  25,  D.  C, 

Attorneys  for  Respondent. 


The  Tax  Court  of  the  United  States 
Docket  No.  61127 
GEORGE  OLSHAUSEN,  Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 
PETITION 
The  above  named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  Notice  of 
Deficiency  Ap:SF:AA:LT  90-D:RSa  dated  Decem- 
ber 12,  1955,  and  as  a  basis  for  his  proceeding  al- 
leges as  follows: 

1.  The  petitioner  is  an  individual  with  residence 
at  1238  Pacific  Avenue,  San  Francisco  9,  California. 
The  returns  for  the  period  here  involved  were  filed 
with  the  Collector  for  the  District  of  San  Francisco, 
CalifoiTiia. 

2.  The  Notice  of  Deficiency  (a  copy  of  which  is 
attached  and  marked  Exhibit  ''A")  was  mailed  to 
petitioner  on  December  12,  1955. 

3.  The  deficiencies  (or  liabilities)  as  determined 
by  the  Commissioner,  are  in  claimed  penalties  for 
the  calendar  years  1952  and  1953,  in  the  amoimt  of 
$1,416.02,  of  which  the  entire  amoim.t  is  in  dispute. 

4.  The  determination  of  penalty  set  forth  in  said 
Notice  of  Deficiency  is  based  upon  the  following 
errors : 
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(a)  Tlie  Commissioner  erred  in  finding  that  no 
reasonable  cause  lias  been  sbown  for  failure  to  file 
estimated  tax  returns  for  tbe^  years  1952  or  1953 ; 

(b)  The  Commissioner  eiTed  in  holding  that  ho 
can  assess  penalties  for  alleged  substantial  under- 
estimation, which  was  in  fact,  failure  to  file  esti- 
mated tax  returns,  as  set  forth  in  (a)  above,  and 
which  failure  to  file  was  brought  about  by  the  acts 
and  delay  of  the  Commissioner  of  Internal  Revenue 
himself;  and  erred  in  failing  to  hold  that  assess- 
ment of  penalties  under  such  circumstances  and  for 
such  reasons  is  taking  property  mthout  due  process 
of  law  in  violation  of  the  Fifth  Amendment  to  the 
United  States  Constitution; 

(c)  The  Commissioner  of  Internal  Revenue  erred 
in  holding  that  where  no  estimated  tax  return  has 
been  filed,  the  penalty  for  ''substantial  overestima- 
tion'^  is  cumulative  to  the  penalty  for  failure  to 
file,  or  can  exist  independently  of  the  latter  (i.e., 
where  good  cause  has  been  shown)  and  further 
erred  in  failing  to  hold  that  the  Internal  Revenue 
Bureau  regulation  allowing  such  cumulation  (Sup- 
plement to  Regulations  111,  sec.  29,  294-1  (b)  (3)  (A), 
p.  438)  is  invalid  as  inconsistent  with  the  language 
of  26  USCA  294,  as  it  existed  pre^dous  to  1954. 

5.  The  facts  upon  which  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows: 

When  estimated  tax  returns  were  first  introduced 
in  1943,  petitioner  understood  the  law  to  be  that 
an  estimated  tax  return  had  to  be  filed  imder  all 
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circiimstajices,  and  filed  same.  The  following  year 
(1944)  petitioner  understood  tliat  tiie  law  had  again 
been  changed  to  make  it  optional  whether  to  file 
estimated  tax  returns  and  pay  thereon  or  to  file 
Form  1040  and  pay  thereon.  From  and  including 
1944  to  and  including  1953  petitioner  filed  only 
Form  1040  each  year.  Each  of  these  returns  showed 
on  its  face  that  no  payment  of  estimated  tax  had 
been  made.  The  penalties  now  claimed  are  for  the 
ninth  and  tenth  years  of  this  ten-year  period  (1944- 
1953).  The  Commissioner  of  Internal  Revenue 
never  made  any  objection  to  the  filing  and  payment 
of  tax  on  Fonn  1040  alone,  and  to  the  nonfiling  of 
estimated  tax  returns.  Objections  to  or  revision  of 
petitioner's  tax  returns  during  this  period  were, 
however,  made  in  other  respects,  as  set  foi*th  in 
Exhibit  ''B"  hereto  attached. 

In  the  year  1946  petitioner's  return  included  a 
fee  apportioned  back  over  a  ten-year  period;  no 
claim  was  made  that  any  estimated  tax  returns 
should  have  been  filed. 

In  the  year  1950  petitioner's  return  included  a 
fee  apportioned  back  over  a  four-year  period;  no' 
claim  was  made  that  any  estimated  tax  returns 
should  have  been  filed. 

xlfter  assessment  of  claimed  iDenalties  by  the  In- 
ternal Revenue  Agent,  petitioner  filed  a  timely  pro- 
test. A  full,  true  and  correct  copy  of  said  protest 
is  hereto  attached  and  marked  Exhibit  "B",  and 
incorporated  in  this  petition  and  made  a  part 
thereof.  There  has  been  added  to  the  text  of  said 
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protest  tlie  correct  citation  of  Delaney  vs.  U.  S., 
199  F.  2d  107,  and  the  citation  of  Jones  vs.  U.  S., 
226  F.  2d  24. 

Thereafter,  on  or  about  November  7,  1955,  peti- 
tioner had  a  conference  wdth  R.  S.  Gihnore,  Tech- 
nical Advisor  of  the  Appellate  Division,  San  Fran- 
cisco Region.  Salient  features  of  said  conference  are 
set  forth  in  Exhibit  "C"  attached  hereto  and  made 
a  part  of  this  petition  as  fully  as  if  set  forth 
herein. 

Wherefore,  petitioner  prays  that  this  Court  may 
hear  the  proceedings  and  set  aside  the  claimed  defi- 
ciency in  toto. 

Respectfully  submitted, 

/s/  GEORGE  OLSHAUSEN, 
In  propria  persona. 

Duly  Verified. 

EXHIBIT  "A'^ 

STATEMENT 
Ap:SF:AA:LT  90-D:RSG 
Mr.  George  G.  Olshausen 
1238  Pacific  Sreet 
San  Francisco,  California 

Tax  Liability  for  the  Taxable  Years  Ended  December   31,   1952, 
and  December  31,  1953 

Additions  to  Tax 
Year  Section  294(d)  (1)  (A)      Section  294  (d)    (2) 

1952  Income  Tax  Penalties     $734.87  S489.92 

1953  Income  Tax  Penalties       114.73  76.50 


Total     $849.60  8566.42 
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Exhibit  "A"— (Continued) 

You  did  not  file  Declarations  of  Estimated  Tax,  nor  make  timely 
payments  of  estimated  tax  for  the  taxable  years  1952  and  1953. 
No  reasonable  cause  having  been  shown,  you  are  liable  for  the 
additions  to  the  tax  provided  by  Section  294(d)(1)(A)  and  Sec- 
tion 294(d)(2),  Internal  Revenue  Code  (1939),  for  the  taxable 
years   1952   and   1953. 

In  making  this  determination  of  your  income  tax  liability,  care- 
ful consideration  has  been  given  to  your  protest  dated  October  6, 
1955. 

Year:  1952 

Adjustments  to   Income 

Net  income  as  shown  on  the  return— unchanged Sll,277.05 

Computation  of  Income  Tax 
Tax    liability    as    shown    on    the    return    Account    No. 

AP  5210,  San  Francisco  District— unchanged $  8,165.26 

Deficiency  (Overassessment)   in  income  tax None 

Computation  of  Addition  to  Tax  for  Substantial  Underestimation 

of  Declaration  of  Estimated  Tax  Under  Section  294(d)(2) 

of  the  Internal  Revenue  Code 

(a)  Corrected   Tax   $  8,165.26 

80%  of  Above  (66-2/3  if  farmer) 6,532.21 

Less:  Withholding  Tax  Actually  Withheld None 

Estimated  Tax  None       — 0 — 

Tentative  Addition  to  Tax S  6,532.21 

(b)  Corrected   Tax  $  8,165.26 

Less:  Withholding  Tax  Actually  Withheld None 

{Estimated  Tax  None       — 0 — 

Difference   S  8,165.26 

Tentative  Addition  to  Tax  (6%  of  above  balance)    $  489.92 
Addition  to  Tax: 

Tentative  (a)   or  (b),  whichever  is  the  lesser S  489.92 

Failure  to  File  a  Declaration  of  Estimated  Tax  on  Time 
Section  294(d)(1)(A) 

Corrected   Tax   $  8,165.26 

Less:  Withholding  Tax  Actually  Withheld None 

Overpayment  credit,  if  any,  from  a  prior 

year    None       — 0 — 

Balance  to  be  divided  into  4  installments  due  S  8,165.26 
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Year :  1952—  ( Continued ) 


1%  for  Each 
Addition  for  Additional   Not  More 


Installment 

Date 

First  Month 

Month  or 

Than  10% 

Amount  Due  Due  Date 

Paid 

Unpaid 

Fraction 

Assessable 

$  2,041.31 

3-15-52 

3-15-53 

5% 

5% 

S      204.13 

2.041.31 

6-15-52 

3-15-53 

5% 

5% 

204.13 

2,041.32 

9-15-52 

3-15-53 

5% 

5% 

204.13 

2,041.32 

1-15-53 

3-15-53 

5% 

1% 

122.48 

$  8,165.26  Addition  to  Tax         S      734.87 

Year:  1953 

Adjustments  to  Income 
Net  income  as  shown  on  the  return — unchanged S  5,768.76 

Computation    of    Income   Tax 
Tax    liability    as    shown    on    the    return    Account    No. 

OP  35226,  San  Francisco  District— unchanged $  1,274.94 

Deficiency    (Overassessment)    in   income  tax None 

Computation  of  Addition  to  Tax  for  Substantial  Underestimation 

of  Declaration  of  Estimated  Tax  Under  Section  294(d)  (2) 

of  the   Internal   Revenue   Code 

(a)    Corrected   Tax   S  1,274.94 

80%  of  Above  (66-2/3%  if  farmer) S  1,019.95 

Less:  Withholding  Tax  Actually  Withheld—.None 

Less:  Estimated    Tax    None       — 0 — 


Tentative    Addition    to    Tax S  1,019.95 

(b)    Corrected   Tax  S  1,274.94 

Less:  Withholding  Tax   Actually  Withheld— .None 

Less:  Estimated    Tax    None       — 0 — 


Difference     $  1,274.94 

Tentative  Addition  to  Tax  (6%  of  above  balance)   $        76.50 
Addition  to  Tax: 

Tentative   (a)   or   (b),  whichever  is  the  lesser....  $        76.50 

Failure  to   File  a  Declaration  of  Estimated  Tax   on  Time 
Section   294(d)(1)(A) 
Corrected   Tax   S  1,274.94 
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Exhibit  "A''— (Continued) 

Year:   1953 — (Continued) 

Less:  Withholding  Tax   Actually   Withheld None 

Less:  Overpayment  credit,   if  any,   from   a  prior 

year    None       — 0 — 

Balance  to  be  divided  into  4  installments  due  $  1,274.94 

1%  for  Each 
Addition  for  Additional   Not  More 


Installment 

Date 

First  Month 

Month  or 

Thi 

an  10% 

Amount  Due  Due  Date 

Paid 

Unpaid 

Fraction 

Asalessable 

S      318.73 

3-15-53 

3-15-54 

5% 

5% 

$ 

31.87 

318.73 

6-15-53 

3-15-54 

5% 

5% 

31.87 

318.74 

9-15-53 

3-15-54 

5% 

5% 

31.87 

318.74 

1-15-54 

3-15-54 

5% 
Addition 

1% 
to  Tax 

19.12 

S  1,274.94 

s 

114.73 

Served  February  28,  1956. 

[Endorsed] :  T.C.U.S.  Filed  Februaiy  24,  1956. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER 

Comes  now  the  CoiTunissioner  of  Internal  Reve- 
nue, respondent  above  named,  by  his  attorney,  John 
Potts  Barnes,  Chief  Counsel,  Internal  Revenue' 
Ser^dce,  and  for  answer  to  thei  petition  filed  by  thci 
above-nained  petitioner,  admits  and  denies  as  fol- 
lows : 

1.  Admits  the  allegation  contained  in  paragraph 

1  of  the  petition. 

2.  Admits  the  allegation  contained  rii  paragraph 

2  of  the  petition. 

3.  Admits  the  allegation  contained  in  paragraph 

3  of  the  petition. 
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4.  (a)  to  (c),  inclusive.  Denies  the  Commissioner 
erred  as  alleged  in  sub-paragraphs  (a)  to  (e),  in- 
clusive, of  paragraph  4  of  the  petition. 

5.  Denies  the  allegations  contained  in  paragraph 
5  of  the  petition. 

6.  Denies  generally  and  specifically  each  and 
every  allegation  in  the  petition  not  hereinbefore 
admitted,  qualified  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  in  all  respects  be  approved  and  the 
petitioner's  appeal  denied. 

/s/  JOHN  POTTS  BARNES, 

Chief  Counsel,  Internal  Reve- 
nue Service. 

Of  Counsel:  Melvin  L.  Sears,  Regional  Counsel, 
T.  M.  Mather,  Assistant  Regional  Counsel,  Les- 
lie T.  Jones,  Jr.,  Attorney,  Internal  Revenue 
Service,  Room  1067,  870  Market  Street,  San 
Francisco,  California. 

Served  April  12,  1956. 

[Endorsed] :  T.C.U.S.  Filed  April  11,  1956. 


EXHIBIT  "A" 
[Title  of  Tax  Couri  and  Cause.] 

PROPOSED  AMENDMENT  TO  PETITION 

The  determination  of  penalty  set  forth  in  the 
Notice  of  Deficiency  is  based  upon  the  following 
errors  in  addition  to  those  set  forth  in  subdivision 
4,  pages  2  and  3  of  the  original  Petition : 
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(d)  The  Commissioner  of  Internal  Revenue  erred 
in  holding  that  there  was  a  failure  to  pay  install- 
ments of  estimated  tax  declared  or  undeclared;  and 
in  failing  to  find  the  contrary ; 

(e)  The  Commissioner  of  Internal  Revenue  erred 
in  failing  to  find  that  the  notice  of  ^q.  requirement 
of  filing  both  Form  1040  and  the  Estimated  Tax 
Return,  given  by  the  Instructions  Pamphlet  was 
inadequate  and  known  to  l)e  inadequate  to  thei  Dis- 
ti'ict  Director  of  the  San  Francisco  District  and  to 
the  Commissioner  of  Internal  Revenue; 

(f )  The  Commissioner  of  Internal  Revenue  erred 
in  failing  to  fijid  that  the  notice  of  requirement  of 
filing  ]3oth  Form  1040  and  tlie  Estimated  Tax  Re- 
turn was  inadequate  even  after  the  Instructions 
Pamphlet  had  been  supplemented  by  a  newspaper 
advertisement.  ; 

/s/  GEORGE   OLSHAUSE:Nr, 
Petitioner. 
Duly  Verified. 

[Endorsed] :  T.C.U.S.  Filed  December  13,  1956. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER  TO  AMENDI^IENT  TO  PETITION" 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, respondent  above  named,  and  for  answer  to  the 
amendment  to  the  petition  filed  on  December  13, 
1956,  by  the  above-named  petitioner,  denies  as  fol- 
lows : 
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4.  (d)  to  (f),  inclusive.  Denies  tlie  Commissioner 
erred  as  alleged  in  paragraphs  (d)  to  (f),  inclusive, 
of  the  amendment  to  sulidivision  4  of  the  original 
petition. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  in  all  re'spects  be  approved  and  the 
petitioner's  appeal  denied. 

/s/  JOHN  POTTS  BARNES,  CWN, 
Chief  Counsel,  Internal  Reve- 
nue Sendee. 

Of  Counsel:  Melvin  L.  Sears,  Regional  Counsel, 
T.  M.  Mather,  Assistant  Regional  Counsel,  Les- 
lie T.  Jones,  Jr.,  Attorney. 

Served  and  Entered  January  7,  1957. 

[Endorsed] :  T.C.U.S.  Filed  January  4,  1957. 


EXHIBIT  ^^B" 

[Title  of  Tax  Court  and  Cause.] 

PROPOSED  SECOND  AMENDIMENT 
TO  PETITION 

The  deteiinination  of  penalty  set  fortli  in  the 
notice  of  Deficiency  is  based  upon  the  following 
error  in  addition  to  those  set  forth  in  the;  original 
petition  and  in  the  subsequent  amendment  thereto: 

(g)  The  Commissioner  of  Internal  Revenue  erred 
in  failing  to  find  that  he  was  barred  by  laches  from 
levying  or  collecting  the  penalties  or  any  of  them 
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set  f  ortli  in  the  deficiency  notice:  attached  as  Exhibit 
*'A'^  to  the  original  petition. 

/s/  GEORGE   OLSHAUSEN, 
Petitioner. 
Duly  Verified. 

Sei'ved  and  Entered  May  10,  1967. 

[Endorsed] :  T.C.U.S.  Filed  May  8,  1957. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER  TO  SECOND  AMENDMENT 
TO  PETITION 

The  Respondent,  in  answer  to  thei  proposed  sec- 
ond amendment  to  the  petition  filed  in  the  above- 
entitled  case,  denies  as  follows: 

(g)  Denies  the  Commissioner  en^ed  as  alleged  in 
the  unnumbered  first  paragraph  of  the  petition  as 
amended,  and  in  subparagraph  (g)  thereim.der. 

Wherefore,  it  is  prayed  that  the  Coimnissioner's 
determination  be  approved  and  the  petitioner's  ap- 
peal denied. 

/s/  NELSON  P.  ROSE, 

Chief  Counsel,  Internal  Reve- 
nue Service. 

Of  Coimsel:  Melvin  L.  Sears,  Regional  Counsel, 
T.  M.  Mather,  Assistant  Regional  Counsel,  Les- 
lie T.  Jones,  Jr.,  Attorney,  Internal  Revenue 
Sersdce. 

Sei^^d  and  Entered  Jime  7,  1957. 

[Endorsed] :  T.C.U.S.  Filed  June  3,  1957. 
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EXHIBIT  ''A" 
[Title  of  Tax  Court  and  Cause.] 

PROPOSED  THIRD  AMENDMENT 
TO  PETITION 

The  determination  of  penalty  set  forth  in  the 
notice  of  deficiency  is  based  upon  the  following 
errors  in  addition  to  those  set  forth  in  the  original 
petition  and  in  the  subsequent  amendments  thereto : 

(h)  The  Commissioner  of  Internal  Revenue  erred 
in  issuing  a  deficiency  notice  at  all,  and  en^ed  in 
holding  that  the  present  case  falls  within  the  defi- 
ciency notice  procedure ; 

(i)  The  Commissioner  of  Internal  Revenue  erred 
in  failing  to  hold  that  a  deficiency  notice  in  the 
present  case  violates  petitioner's  constitutional 
rights  in  each  of  the  folloAving  respects: 

First:  It  denies  the  right  of  trial  by  jury  in  vio- 
lation of  the  Vlth  Amendment  to  the  United  States 
Constitution,  where  the  amounts  claimed  are  crim- 
inal penalties,  and  in  \"iolation  of  the  Yllth  Amend- 
ment to  the  United  States  Constitution  where  the 
amounts  claimed  are  ci^dl  penalties  or  interest; 

Second:  The  deficiency  notice,  being  an  executive 
determination  of  liability  on  the  groim.d  of  alleged 
fault,  is  a  denial  of  due  process  of  law  in  ^'iolation 
of  the  Vth  Amendment  to  the  United  States  Con- 
stitution, and  in  effect  a  bill  of  attainder  (an  ''ex- 
ecutive bill  of  attainder")   in  violation  of  Art.  I, 
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Exhibit  '  'A ' ' — ^Continued 
sec.  9,  cl.  3,  of  the  United  States  Constitution  so  far 
as  the  aniomits  claimed  are  criminal  penalties. 

Third:  The  inverted  burden  of  proof,  provided 
by  Tax  Couii]  Rule  No.  32  is  a  denial  of  due  process 
of  law  in  violation  of  the  Vth  Amendment  tO'  the' 
United  States  Constitution,  under  thei  rule  of  cases 
like  W  &  A  Ry.  v.  Henderson,  279  US  639,  and 
Tot  V.  U.S.,  319  U.S.  463. 

/s/  CEORGE  OLSHAUSEN, 
Petitioner. 

Served  and  Entered  July  23,  1957. 

[Endorsed] :  T.C.U.S.  Filed  Jime  22,  1957. 


[Title  of  Tax  Court  and  Cause.] 

ANSWER  TO  THIRD  AMENDMENT 
TO  PETITION 

The  Respondent,  in  answer  to  the  proposed  third 
amendment  to  the  petition  filed  in  the  above-enti- 
tled case,  denies  as  follows: 

(h)  Denies  the  allegations  of  en^or  contained  in 
paragraph  (h)  of  the  proposed  tJiird  amendment  to 
petition. 

(i)  First,  Second,  and  Third.  Denies  the  allega- 
tions of  error  contained  in  subparagraphs  First 
through  Third  of  paragraph  (i)  of  the  proposed 
third  amendment  to  petition. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
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determination   be    approA^ed    and    the    petitioner's 
appeal  denied. 

/s/  NELSON  P.  ROSE,  | 

Chief  Counsel,  Internal  Reve- 
nue Service. 

Of  Counsel:  Mehmi  L.  Sears,  Regional  Counsel, 
T.  M.  Mather,  Assistant  Regional  Counsel,  Les- 
lie T.  Jones,  Jr.,  Attorney,  Internal  Revenue 
Service. 

Sei"\'ed  and  Entered  August  8,  1957. 

[Endorsed] :  T.C.U.S.  Filed  August  6,  1957. 


[Title  of  Tax  Court,  and  Cause.] 

CONDITIONAL  DEMAND  FOR  JURY  TRIAL 

In  the  event  that  the  defense  in  the  Third  Amend- 
ment to  Petition  is  not  sustained.  Petitioner  hereby 
demands  a  jury  on  the  trial  of  the  above  entitled 
action  upon  all  issues  other  than  said  Third 
Amendment. 

/s/  GEORGE  OLSHAUSEN, 
Petitioner. 

Served  and  Entered  August  29,  1957. 

[Endorsed] :  T.C.U.S.  Filed  August  26,  1957. 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION  AS  TO  FACTS 

It  is  stipulated  that  the  following  fa,cts  may  be 
received  in  evidence  without  further  proof:   pro- 
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vided,  however,  tliat  this  stix)ulatioii  shall  be  with- 
out prejudice  to  the  right  of  either  party  to  intro- 
duce other  and  further  evidence  not  inconsistent 
with  the  facts  stipulated:  and  provided,  further, 
that  l>oth  parties  to  this  stipulation  reser\'e  the 
right  to  object  to  the  materiality  and  relevancy  of 
any  of  the  facts  herein  stipulated. 

1.  Petitioner  is  an  individual,  reisiding  in  San 
Francisco,  California,  who  has  at  all  times  herein 
mentioned  filed  individual  income  tax  returns,  at 
the  San  Francisco,  California  office  of  the  Commis- 
sioner of  Internal  Revenue; 

2.  Petitioner  has  at  all  times  personally  prepared 
his  own  income  tax  returns,  without  assistance; 

3.  From  and  including  1944  to  and  including 
1953  petitioner  filed  only  Form  1040  each  year; 

4.  Each  of  these  returns  showed  on  its  face  that 
no  payment  of  estimated  tax  had  been  made;; 

5.  In  the  year  1946  petitioner's  return  included 
a  fee  apportioned  back  over  a  ten-year  period.  Peti- 
tioner did  not  declare  and  file  estimated  income  tax 
returns  for  said  year  nor  did  tlie  CoixQiiissioner  of 
Internal  Revenue  object  to  this  procedure; 

6.  In  the  year  1950  petitioner's  rectum  included 
a  fee  api>ortioned  back  over  a  four-year  period. 
Petitioner  did  not  declare  and  file  estimated  income 
tax  returns  for  said  year  nor  did  the  Commissioner 
of  Internal  Revenue  object  to  this  procedure; 

7.  All  forms  1040  for  past  years,  and  all  instruc- 
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tion  pamphlets  accompanying  Form  1040  for  past 
years  are  to  be  admitted  in  evidence  without  objec- 
tion of  respondent; 

8.  Letter  of  April  12,  1957,  from  U.  S.  Treasury 
Department  to  George  Olshausen,  signed  by  K.  W. 
Johnson  is  to  be  admitted  in  evidence  without  ob- 
jection of  respondent; 

9.  At  all  times  herein  mentioned  James  Fim^g 
was  and  is  an  internal  revenue  agent;  Ross  R. 
Barkley  was  and  is  a  group  chief  of  Internal  Reve- 
nue ser\dce;  Robert  S.  Gilmore  was  and  is  a  tech- 
nical advisor  of  Internal  Revenue  ser^dce. 

/s/  GEORGE  OLSHAUSEN, 
Petitioner. 

/s/  NELSON  P.  RO^SE, 
Attorney,  Internal  Revenue  Service,  Chief  Counsel, 
Internal  Revenue  Sei'\dce. 

[Endorsed] :  T.C.U.S.  Filed  October  3,  19v57. 
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[Title  of  Tax  Court  and  Cause.] 

TRANSCRIPT  OF  PROCEEDINGS 

Customs  Courtroom  421,  U.  S.  Appraisers  Build- 
ing, 630  Sansome  Street,  San  Francisco,  Califomia. 
Thursday,  October  3,  1957. 

(Met,  pursuant  to  call  of  tlie  calendar,   at 
2:00  o'clock  p.m.) 

Before:  Honorable  Clarence  P.  Le  Mire,  Judge. 

Appearances:    George    Olshausen,    1238    Pacific 
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Avenue,  San  FranciscO',  California,,  appearing  for 
the  Petitioner.  Leslie  Jones  and  T.  M.  Matlier, 
(Honorable  Nelson  P.  Rose,  Chief  Coiuisel,  Bureau 
of  Internal  Revenue),  appearing  for  the  Respond- 
ent. [1]* 

Proceedings 

The  Court:    You  may  call  the  case,  Mr.  Clerk. 

The  Clerk :    Docket  61127,  George  Olshausen. 

State  your  appearances. 

Mr.  Jones:  Leslie  Jones  and  T.  M.  Mather  for 
the  Respondent. 

Mr.  Olshausen:  And  the  Petitioner  appears  in 
propria  persona.  I  am  both  the  Petitioner  and  the 
Attorney  of  record. 

The  Couri:    Very  well,  sir. 

Mr.  Olshausen:  I  will  first  make  an  opening 
statement  in  this  matter. 

The  Court:  Before  we  start,  I  have  looked 
through  these  files.  I  don't  see  the  90-day  letter  and 
computations  attached.  If  you  can  find  it  in  this 
file,  I  Avish  you  would. 

Mr.  Olshausen:  A  copy  was  attached  to  the 
petition. 

The  Court:  Oh,  I  see.  Well,  I  didn't  find  any 
date  on  that. 

Mr.  Jones:  The  first  page,  I  don't  think  was^ — 
I  will  take  a  look. 

The  Court:  There  doesn't  appear  to  be  any  date 
on  it. 


*  Page    numbers    appearing    at    top    of    page    of    Reporter's 
Transcript    of    Proceedings. 
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Mr.  Jones:    December  12,  1955,  your  Honor.  [2] 

The  Court :  Is  that  omitted  on  this  copy  ?  Where 
should  that  appear  on  this  copy  tliat  is  here.  Tliis 
should  be  an  extra  copy. 

Do  3^ou  have  the  90-day  letter  in  your  file? 

Mr.  Olshausen:  Yes,  I  think  I  have  the  original 
in  here. 

The  Court:  If  you  don't  mmd,  I  would  prefer 
that  you  would  introduce  in  evidence  that  90-day 
letter. 

Mr.  Olshausen:    The  original  90-day  letter? 

The  Court:    Yes. 

Mr.  Olshausen:  I  will  have  to  go  through  this 
file  to  find  it.  It  is  not  one  of  the^  papers  I  had  on 
top  to  inti^oduce  in  evidence,  but  I  can  go  through 
the  file  during  the  recess  or  whenever  it  is  conven- 
ient to  the  Court.  I  do  have  tiie  original  90-day  let- 
ter here. 

The  Couri:  Well,  you  don't  mind  introducing  it 
in  evidence,  do  you? 

Mr.  Olshausen:    No,  no. 

The  Court:  Very  well.  If  you  locate  that  after 
the  hearing,  you  can  put  it  in  as  your  Exhibit  N'o.  1. 
I  suppose  we  would  have  to  call  it  Exhibit  No.  1. 

Mr.  Olshausen:    That^s  all  ris^ht. 

The  Couri:  Is  that  satisfactory  to  you  gentle- 
men? 

Mr.  Jones :    Yes.  [3] 

The  Couri.:  The  90-day  letter  with  computation 
attached 

Mr.  Olshausen:    Yes. 

The  Court:     will  be  offered  as  Petitioner's 

Exhibit  1. 
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Mr.  Olshausen:    Yes. 

The  Court:  And  you  will  liand  tliat  to  tiie 
Clerk? 

Mr.  Olshausen:  Yes.  I  think  at  present  a  copy 
of  the  90-day  letter  is  attached  to'  the  petition,  and 
for  practical  information  it  is  before'  the  Court 
that  way;  and,  at  least,  the  computation  is,  and 
that's  one  of  the  legal  issues  in  this  case. 

(Petitioner's  Exhibit  No.  1  was  marked  for 
identification  and  received  in  evidence.) 

Opening  Statement  on  Behalf  of  the  Petitioner 

Mr.  Olshausen :  As  I  say,  I  mil  make  this  open- 
ing statement  to  outline  what  the  issues  are. 

This  case  is  oiie  that  does  not  involve  a  tax  defi- 
ciency. It  deals  solely  with  what  the  statute  calls 
additions  to  the  tax  in  Section  194  of  the  1939  Rev- 
enue Act ;  namely,  what  was  the  60 — ^Section  294  in 
the  Section,  intemal  revenue,  of  the  1939  Code. 

The  90-day  letter  and  the  computation  calls  it  a 
penalty.  Now,  the  correct  term  for  that  is  something 
that  may  or  may  not  come  up  in  the  coursei  of  the 
hearing.  I  just  [4]  want  to  say  th,e  position  that'w^e 
will  develop  will  be  the  same  whether  it  is  called  a 
penalty  or  something  else. 

The  Court:    Veiy  well. 

Mr.  Olshausen:  Our  first  point  is  that  inasmuch 
as  there  is  no  claim  for  any  tax  deficiency,  the  pro- 
cedure ]>y  a  deficiency  notice  and  the  90-day  letter 
does  not  apply  and  that  it  applies  neither  im,der  the 
tenns  of  the  1939  Act  nor,  as  far  as  this  goes,  which 
would  be  considered  a  procedural  matter  under  the 
terms  of  the  1954  Act. 
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In  other  words,  tliei  first  objection  is  that  the  gov- 
ernment is  mistaken  in  its  remedy.  What  its  remedy 
is  I  am  not  here  to  say,  but  it  will  presimiably  bo 
an  action  in  the  District  Court,  and  before;  even 
approaching  the  issues  of  the  fact,  our  position  is 
that  judgment  must  go  for  the  Petitioner  on  the 
groimds  of  the  insufficiency  of  facts  alleged  in  the 
deficiency  notice;  that,  as  I  say,  the  deficiency  is 
not  competent  under  the  statute  to  fix  liability  in 
the  absence  of  a  claim  of  deficiency  in  the  tax  itself. 

Secondly,  as  a  corollary,  or  as  a  complement  to 
that  contention,  is  the  contention  that  if  the  statutes 
were  constiiied  to  apply  to  a  situation  like  this 
where  it  deals  solely  with  the  so-called  penalties,  it 
would  raise  serious  constitutional  questions. 

It  would  raise,  first  of  all,  the  question  of  the 
denial  of  the  right  to  jury  tiial  and,  second,  it 
would  raise  [5]  the  proba]>le  imconstitutionality  of 
Rule  32,  inverting  the  burden  of  proof. 

In  other  words,  that  as  applied  to  the  claim  for 
penalty  or  for  any  money  claimed  solely  on  the 
basis  of  alleged  fault,  the  inverted  burden  of  proof 
of  Rule  32  is  unconstitutional. 

Now,  the  facts  on  which  this  lie  is  that  for  the 
10-year  period  from  1944  or,  at  the  latest,  1945,  to 
1953  inclusive,  the  payments  were  made  of  taxes 
and  admittedly  made  in  full  throughout,  but  solely 
on  the  Forms  1040  and  mthout  the  filing  of  any 
estimated  tax  returns;  and  the  penalties  claimed 
are  for  the  failure  to  file  the  estimated  tax  returns 
and  for  what  amount  of  a  cmnulative  penalty  of 
supposed  under-estimation,  w^hich  is  merely  a  re- 
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statement  of  the  objection  of  tJie  failui*e:  to  file  the 
cumulative  tax  return. 

During  that  10-year  period  the  Coimnissioner 
never  made  any  objection  to  the  procedure  that  was 
followed  and,  in  fact,  never  made  any  objection 
imtil  1955.  Although  other  objections  were  made  to 
the  returns  that  were  filed,  billings  were  made  for 
amounts  claimed  to  be  due  in  addition  to  the  taxes 
which  were  shown;  or,  in  one  case,  a  refimd  v\^as 
made.  And  the  errors  which  the  Commissioner  made 
during  that  period  were  errors  on  the  side  of  over- 
zealousness.  In  other  words,  billing  for  taxes  al- 
ready [6]  paid;  and  that  has  also-  continued  since 
the  date  of  1955,  and  that  on  the  basis  of  those  facts 
and  other  similar  facts  which  we  will  develop  more 
in  detail,  the  first  position  is  that  therei  was  reason- 
able cause  for  the  non-filmg  of  the  deficiency  no- 
tices. 

And  it  should  l^e  remembered  that  the  two  years 
which  are  in  issue  here  are  the  years  1952  and  1953. 
In  other  words,  they  are  the  years  following  the 
end  of  the  10-year  period,  not  the  years  following 
at  the  beginning  of  the  10-year  period. 

In  addition  to  that,  there  is  the  legal  point,  first, 
that  if  reasonable  cause  appears  for  the  non-filing, 
there  is  no  separate  penalty  for  mlful  underestima- 
tion and,  furthermore,  we  take  the  position  that 
there  is  no  cmnulative  penalty  for  wilful  underesti- 
mation in  any  sense. 

There  are  some  Tax  Court  cases  which  hold  that 
the  penalty  is  cumulative,  but  the  matter  has  never 
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gone  to  a  coiii-t  of  appeals,  and  we  make  that  point 
for  the  record  in  order  to  preserve  the  record. 

Do  you  want  to  make  an  opening  statement  now? 

Mr.  Jones:    Yes. 

Opening  Statement  on  Behalf  of  Respondent 

Mr.  Jones:  Your  Honor,  this  case  involves  the 
years  1952  and  1953  and,  as  indicated,  deals  with 
penalties  under  Section  294  (d).  [7] 

The  taxpayer  is  a  lawyer,  and  dunng  both  years 
earned  income  from  the  legal  business  which  was 
not  subject  to  mthholdiiig.  It  is  not  in  dispute  that 
Petitioner  did  not  file  or  declare  or  j)ay  estimated 
income  tax  in  either  of  these  years.  Consequently, 
the  only  question  is  whether  he  had  reasonable 
cause  for  failing  to  do  so. 

Petitioner  adopted  the  theoiy  tliat  he  was  under 
the  impression  that  the  law  changed  in  1944.  In 
view  of  the  various  decisions  of  this  Court  that  a 
misunderstanding  or  ignorance  of  the  law  does  not 
constitute  reasonable  cause,  the  Coimnissioner  has 
imposed  penalties  under  294  (a)(1)  as  well  as  294 
(d)(2). 

In  so  far  as  Petitioner  questions  the  jurisdiction 
of  this  Court,  the  answer  tO'  that  would  seem  to  be 
that  he  filed  the  petition. 

Thank  you. 

Mr.  Olshausen :  I  would  like  to  make,  so  that  the 
issues  will  ]>e  clear,  two  corrections. 

In  the  first  place,  it  is  not  conceded  that  there 
was  a  nonpayment  of  the  estimated  tax  since  there 
was  a  non-filing.  That  much  is  conceded,  but  since 
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the  taxes  were  paid  in  full,  it  is  not  conceded  that 
there  was  a  nonpaynient. 

In  the  second  place,  there  is  no  objection  to'  the 
jurisdiction  of  this  Court.  I  don't  know  whether  I 
should  [8]  elucidate  this  point  now  or  later  on  in 
tlie  argument.  The  point  is  not  that  this  Court  has 
no  jurisdiction,  but  that  this  Coui-t — tlie  proper  de^ 
cision  by  this  Court  in  the  exercise  of  its  jurisdic- 
tion is  analagous  to'  that  of  sustaining  a,  demurrer 
to  a  pleading  in  this  case,  tiie  pleading  although 
filed  before  the  case  ^Q<t^  in  this  court,  the  notice 
being  the  deficiency  notice  itself,  the  point  is  not 
that  this  Court  has  no  jurisdiction  but  that  a,  defi- 
ciency notice  states  insufficient  facts  on  which  to' 
crystallize  the  liability. 

First  I  will  call  Mr.  Gilmore,  who  is  in  court 
now. 

The  Couri:    Yeiy  well. 

You  may  come  aroim^d,  sir. 

Whereupon, 

ROBERT  S.  GILMORE 
was  called  as  a  witness  on  behalf  of  the  Petitioner 
and,  having  been  first  duly  swoitl,  testified  as  fol- 
lows : 

The  Clerk:  Will  you  state  your  name  and  ad- 
dress for  the  record,  please? 

The  Witness:  Robert  S.  Gihnore,  San  Mateo, 
California. 

Direct  Examination 

Q.  (By  Mr.  Olshausen) :  Mr.  Gilmore,  your 
occupation  is  a.  technical  advisor  to  the  Depariment 
of  Internal  Revenue?  [9] 
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A.     That's  collect. 

Q.     Aiul  liow  long  have  you  held  that  position'? 

A.     Since  1949. 

Q.  And  have  you  been  in  San  Francisco,  in  the 
San  Francisco  Office,  during  the  entire  time? 

A.    Yes. 

Q.  Now,  is  it  a  fact  that  the^ — I  will  withdraw 
that  for  the  moment. 

Were  you  emx)loyed  by  the  Internal  Revenue 
Service  before  1949?  A.    Yes,  sir. 

Q.    Ajid  for  how  long  before  that? 

A.     Eight  years. 

Q.  And  where  had  you  been  employed  before 
you  came  to  San  Francisco? 

A.     I  was  employed  in  Montana. 

Q.  So  you  have  been  continuously  employed  by 
the  United  States  Department  of  Internal  Revenue 
since  1941;  is  that  correct?  A.    That's  correct. 

Q.  Now,  is  it  a  fact  that  the  Depa.rt.ment  of  In- 
ternal Revenue  first  began  imposing  penalties  for 
the  non-filing  of  estimated  tax  returns  on  individ- 
ual income  in  the  year  1950  ? 

A.     Not  to  my  knowledge.  [10] 

Q.  Now,  what  do  you  mean  by  that  answer,  that 
they  did  not  begin  to  impose  penalties,  then,  or  that 
they  had  begim  to  impose  penalties  before  that? 

Mt.  Mather:  If  your  Honor  please,  I  will  object 
to  that  question.  This  witness  hasn't  qualified  what 
the  internal  policy  of  the  Internal  Revenue  Service 
was.  He  has  testified  that  he  was  located  in  Montana 
and  in  San  Francisco.  I  have  no  objection  to  his 
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testifying  to  what  lie  did,  but  what  the  policy  of  the 
Internal  Revenue  Sei^vace  was  with  respect  to  na- 
tional  policy,  I  don't  think  he  has  been  qualified. 

Mr.  Olshausen:  AYell,  so  far  as  he  knows,  of 
course. 

The  Court:  You  may  ask  him  whether  or  not  he 
knows. 

Q.  (By  Mr.  Olshausen)  :  Do  you  know  when  the 
Department  of  Internal  Revenue  began  to  collect 
penalties  for  the  non-filing  of  estimated  tax  returns 
on  individual  income  taxes?  A.     No,  I  do  not. 

Q.     You  do  not  ?  A.     No. 

Q.  Do  you  remember  that  you  had  a  conference 
with  me  on  the  7th  of  November  1955? 

A.     That's  correct.  [11] 

Q.  And  didn't  you  tell  me  then  that  the  Depart- 
ment did  not  begin  to  collect  penalties  for  non- 
filing of  estimated  tax  returns  imtil  the  year  1950? 

A.     No,  I  did  not  tell  you  that. 

Q.    You  did  not  tell  me  that  then? 

A.    No. 

Q.  Did  the  San  Francisco  Office  ever  publish  an 
'ad  in  any  newspaper  stating  that  from  the  date  on 
after  it  was  published  both  estimated  and  tax  re- 
turns and  forms  1040  would  have  to  be  filed? 

A.     Not  to  my  knowledge. 

Q.  Did  the  office  ever  give  a  press  release  to  that 
effect?  A.    Which  office? 

Q.     The  San  Francisco  Office. 

A.     Not  to  my  knowledge. 
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Q.  Did  the  national  office  ever  give  a  press  re- 
lease to  that  effect? 

A.  I  have  some  recollection  that  a  press  release 
was  mentioned  in  one  of  the  national  tax  services, 
either  Prentice-Hall  or  Commerce  Clearing  House; 
and,  as  near  as  I  can  recollect,  that  was  sometime 
during  the  year  1950  or  '51. 

Q.  Ajid  do  you  remember  what  the  contents  of 
that  i)Yess  release  were?  [12] 

A.  Not  exactly.  I — ^my  only  memoiy  is  of  the 
general  su]>ject.  Is  that  what  you  wish? 

Q.     Yes.  That's  what  I  am  trying  to  get. 

A.  The  general  subject,  as  I  recall,  was  a  notice 
to  taxpayers  of  the  requirements  of  the  law  for  fil- 
ing estimated  tax  and  reminder  of  the  penalties  in 
connection  therewith. 

Q.  And  that,  to  your  recollection,  was  published 
in  the  year  1950  or  1951  ? 

A.  I  have  no  recollection  of  its  pulDlication  date. 
The  only  thing  I  remember  is  the  mention  that  was 
made  in  the  tax  service. 

Q.     I  will  reframe  the  question. 

To  your  recollection,  that  was  mentioned  in  the 
tax  service  in  either  the  year  1950  or  the  year  1951? 

A.     That's  connect. 

Mr.  Olshausen:    That's  all,  Mr.  Gilmore. 

Mr.  Mather:    No  cross  examination. 

The  Court:    Very  well. 

You  may  stand  aside,  sir. 

(Witness  excused.) 
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The  Coiu-t-:    Call  your  next  witness. 
Mr.  Olsliausen :    I  call  Mr.  Nickell. 
Whereupon, 

RICHARD  NICKELL 

was  called  as  a,  witness  on  behalf  of  the  Petitioner 
and,  [13]  having  been  first  duly  swoni,  testified  as 
follows : 

The  Clerk:  Will  you  give  your  full  name  and 
address,  please? 

The  Witness:  Richard  Mckell,  N-i-c-k-e-1-1,  Bur- 
lingame,  California. 

Direct  Examination 

Q.  (By  Mr.  Olshausen) :  Mr.  Mckell,  you  are 
the  Assistant  District  Director  of  the  Internal  Rev- 
enue kService  in  San  Francisco;  is  that  correct? 

A.    Yes. 

Q.    You  are  now  the  acting  Director? 

A.     No.  I  am  the  Assistant  District  Director. 

Q'.  Do  you  know  whether  a  press  release  was 
issued  from  either  the  local  office  or  the  national 
office  in  al^out  1950  or  1951  relating  to  the  necessity 
of  filing  both  estimated  tax  returns  and  forms  1040 
on  indi\T.dual  income  taxes? 

Mr.  Mather:  Coimsel,  if  it  would  be  of  any  as- 
sistance to  you,  I  will  stipulate  that  a  press  release 
dated  March  13,  1950,  was  released  by  Commis- 
sioner Shonnaman  in  which  the  penalties  under 
Section  294  (d)  are  reviewed  and  the  escape  clause 
under  Section  2924  (d)   (2)  are  discussed. 
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Mr.  Olshausen:    May  I  see  it? 

Mr.  Mather:  No.  This  isn't  it.  This  is  my  [14] 
private  paper.  I  don't  have  the  press  release,  but 
I  will  stipulate,  if  that's  of  any  assistance  to  you. 

Mr.  Olshausen :  I  mil  accept  the  stipulation,  l3ut 
can  you  give  us  any 

Q.  (By  Mr.  Olshausen)  :  Are  you  familiar  with 
the  press  release  which  counsel  just  mentioned? 

A.    Yes. 

Q.     Can  you  give  us — do  you  have  copy  of  it? 

A.    Yes,  I  do. 

Q.     Do  you  have  it  here?  A.     I  do. 

Q.    May  I  see  it? 

Mr.  Olshausen:  I  would  like  to  offer  this  as 
Petitioner's  Exhibit  next  in  order.  I  imagine  that 
will  be  No.  2. 

Mr.  Mather:  We  have  no  objection,  your  Honor, 
but  this  is  an  official  dociunent  of  the  Director's 
office  and,  as  I  imderstand  it,  it's  the  only  copy  they 
have  in  their  office. 

The  Court:  AYell,  may  we  mark  it  as  an  exhibit 
and  then  allow  him  to  withdraw  it  and  substitute  a 
photostatic  copy?  Would  that  be  satisfactory? 

The  Witness:    That  would  be  satisfactory. 

Mr.  Mather:     I  have  no  objection,  your  Honor. 

(Petitioner's  Exhibit  No.  2  was  marked  for 
identification.) 

The  Couii::  If  there  is  no  objection,  it  will  be 
received  in  evidence  as  Petitioner's  Exhibit  No.  2. 
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We  were  going  to  mark  the  90-day  letter  as  Exhibit 

No.  1,  and  you  will  supply  that? 

Mr.  Olshausen:    That's  correct,  yes. 

The  Court:  This  will  be  Petitioner's  Exhibit  2, 
and  I  will  permit  counsel  for  Respondent  to  remove 
that  and  have  it  photostated. 

Mr.  Olshausen:    Very  well. 

The  Court :  And  you  can  substitute  a  photostatic 
copy  therefor  and  return  the  original  to  the  witness. 

Mr.  Mather:    Very  well,  your  Honor. 

(Petitioner's  Exhibit  No.  2  was  received  in 
evidence.) 

[See  page  46.] 

Mr.  Olshausen:    That's  all  from  this  witness. 

Mr.  Mather:    No  cross  examination. 

Mr.  Olshausen:  I  have  nothing  further.  The 
third  witness  is  dismissed,  as  far  as  we  are  con- 
cerned. 

(Witness  excused.) 

The  Court :    Call  your  next  witness. 

Mr.  Olshausen:  The  next  witness  —  I  will  take 
the  stand  myself.  [16] 

Does  the  Clerk  want  to  swear  me? 

The  Court:    Yes,  sir. 

Whereupon, 
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GEORGE  OLSHAUSEN 

was  called  as  a  witness  on  behalf  of  the  Petitioner 
and,  lia\dng  been  first  duly  sworn,  testified  as  fol- 
lows : 

The  Court:  I  take  it  Mr.  Olshausen  will  testify 
in  narrative  form  and  you  will  cross  examine  him 
after  he  gets  through  ? 

The  Witness:  Yes.  I  might  say  I  talked  to  coun- 
sel about  this  before  when  the  matter  was  called  on 
the  30th  of  September,  and  he  said  he  would  not 
require  a  question  and  answer  foiin  while  I  was 
testifying  but  he  would  want  to  cross  examine  aft- 
erwards. 

The  Court :    Very  well. 

You  may  proceed,  sir. 

Direct  Examination 

The  Witness:  My  name  is  George  Olshausen. 
I  am  the  Petitioner  in  this  case.  I  reside  at  1238 
Pacific  Avenue,  San  Francisco,  California.  I  am  an 
Attorney  at  Law,  admitted  in  the  courts  of  Cali- 
fornia in  the  year  1926. 

By  the  way,  speaking  as  an  Attorney  and  not  as 
a  witness,  can  we  introduce  the  stipulation  of  facts 
now? 

Mr.  Jones:    Yes. 

Your  Honor,  we  neglected  to  introduce  this  into 
[17]  evidence. 

The  Court:  Very  well.  You  offer  in  evidence  a 
stipulation? 

Mr.  Jones:    Yes. 
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The  Court:  You  are  offering  a  stipulation  that 
has  been  duly  signed  by  both  parties'? 

Mr.  Jones:    Yes. 

The  Court :    Are  there  any  exhibits  attached  ? 

Mr.  Jones:    No. 

The  Court:  Very  well.  The  stipulation  is  re- 
ceived in  evidence. 

The  Witness:  The  stipulation,  I  believe,  states 
that  in  the  yeiar  1943  I  filed  both  estimated  foniis 
and  Form  1040;  that  it  was  my  im.derstanding,  and 
it  is  my  understanding,  that  the  law  was  changed 
again  in  the  following  year  after  the  first  year  that 
estimated  tax  forms  were  required  to^  make  it  op- 
tional to  file  either  estimated  or  Fonns  1040.  And 
from  the  year  1944  or  1945,  whichever  the  first  year 
was  there,  to  and  including  the  year  1953,  I  filed 
Fonns  1040  every  year  without  filing  any  estimated 
tax  return,  and  I  received  no  objections  from  the 
Conm:iissioner's  Office  during  that  entire  10-year 
period,  until  the  year  1955,  and  each  of  those  forms 
which  I  filed  showed  on  its  face  that  no  estimated 
tax  had  been  paid. 

The  Commissioner's  Office,  however,  during  that 
[18]  period,  made  other  objections  to  my  tax  re- 
turn. 

I  have  one  bill,  which  I  will  introduce,  for  $10.25 
for  a  miscalculation.  In  one  year  I  received  a  refund 
of  $300,  and  from  time  to'  time  I  received  tax  bills 
for  taxes  which  had  already  been  paid. 

And  I  might  say  since  tliis  case  started,  on  two 


34,  George  Olshausen  vs. 

(Testimony  of  George  Olshausen.) 

occasions  I  have  received  tax  bills  for  taxes  already 

paid. 

I  have  attempted  to  get  the  old  forms  from  the 
Bureau  of  Documents  and  have  gotten  some  of 
them;  not  all  of  them. 

I  will  offer  in  evidence  later  those  which  I  have. 

I  never  saw  the  press  release  which  appears  in 
this  proceeding  as  Petitioner's  Exhibit  2  before  I 
saw  it  in  the  courtroom  this  morning — tliis  after- 
noon. Excuse  me. 

During  the  whole  period,  in  fact  during  the  en- 
tire time  that  I  paid  taxes  previous  to  1955,  I  al- 
ways used  the  instructions  pamphlet  which  accom- 
panies 1044  as  a  reference  pamphlet.  That  is,  when- 
ever anything  seemed  to  require  explanation  on  the 
face  of  Foiiii  1040,  I  went  to  the  reference  pam- 
phlet. I  did  not  during  that  period  read  the  refer- 
ence pamphlet  through  from  cover  to  cover  eve^ry 
year.  I  used  it  like  a  dictionaiy. 

Now,  I  want  to  offer  in  this  comiection  various 
docimients,  some  of  w^hich  the  authenticity  is  cov- 
ered by  the  stipulation  and  others  not.  [19] 

First  of  all,  I  want  to  offer  a  statement  of  notice 
of  error  in  computation  for  the  year  1952  for  $10.25 
and  the  check  which  paid  it,  dated  August  17,  1952. 
I  have  mentioned  that  to  coimsel,  but  I  haven't 
shown  it  to  him  before. 

Mr.  Jones:    That  wasn't  in  the  stipulation. 

The  Witness:  No,  because  I  didn't  have  it  and 
you  said  you  wanted  to  wait  until  you  saw  it. 

Mr.  Jones:    It  is  for  the  year- 
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The  Witness:     1952. 

Mr.  Jones:    For  the  taxable  year  'SI'? 

The  Witness:  Yes.  And  I  want  to  offer  the 
statement  of  income  tax,  too,  and  the  check,  as  Peti- 
tioner's Exhibit  3- A  and  3-B. 

(Petitioner's  Exhibit  No.  3-A  and  3-B  was 
marked   for   identification.) 

The  Court:    Any  objection,  Mr.  Jones'? 

Mr.  Jones:     No  objection. 

The  Coui't:  There  being  no  objection,  Petition- 
er's Exhibit  3-A  and  3-B — no.  You  don't  have  the 
letters.    It  would  be  3  and  4. 

The  Witness:  Well,  I  was  going  to  subdivide 
the  exhibit. 

The  Court.:  You  are  going  to  make  it  one  ex- 
hibit? 

The  Witness:    That's  right,  sir,  yes.  [20] 

The  Coiu-t:    It  will  be  Exhibit  3,  Parts  A  and  B. 

(Petitioner's  Exhibit  No.  3-A  and  3-B  was 
received  in  evidence.) 

The  Witness :  Next  I  want  to  offer  copies  of  my 
own  income  tax  returns  from  1949  to  1953,  both  in- 
clusive ;  and  I  might  say  I  searched  for  my  old  in- 
come tax  returns  and  did  not  find  any  prior  to 
1949. 

The  Court :  How  many  of  those  are  tliere  ?  How 
many  years? 

The  Witness:     '49  to  '53  inclusive. 

The  Court:  And  you  will  introduce  those  as  one 
exhibit  1 
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The  Witness:  As  one  exhibit  with  subdivisions, 
yes. 

Mr.  Jones:     No  objection. 

The  Court:  There  being  no  objection,  Petition- 
er's Exhibit  No.  4  is  received  in  evidence. 

(Petitioner's  Exhibit  No.  4  was  marked  for 
identification  and  received  in  evidence.) 

The  Court:  And  this  Exhibit  No.  4  consists  of 
income  tax  returns  filed  from  1949  to  1953  inclu- 
sive? 

The  Witness:    That's  correct,  yes. 

Next  I  want  to  offer  the  old  blanks  of — ^this  is 
covered  by  the  stipulation — the  blank  forms  of  1040 
for  the  years  1943,  '44,  '45,  '46,  '47,  '48,  '49  and  '51 ; 
in  other  [21]  words,  1943  to  '51  inclusive,  with 
the  exception  of  the  year  1950. 

The  Court:    I  take  it  there  is  no  objection? 

Mr.  Jones:    There  is  no  objection.    • 

The  Court:  There  being  no  objection.  Petition- 
er's Exhil)it  No.  5  is  received  in  evidence. 

(Petitioner's  Exhibit  No.  5  was  marked  for 
identifircation  and  received  in  evidence.) 

The  Witness:  Next  I  want  to  offer  the  instruc- 
tion pamphlet  accompanying  Form  1040  for  the 
years  1948,  1949,  1950,  1951  and  1952,  and  I  will 
call  attention  that  I  have  an  instruction  pamphlet 
here  that  goes  back  earlier  than  the  earliest  Form 
1040 — ^no,  I  withdraw  that.  I  withdraw  that  last 
statement. 

I  have  the  Forms  1040  back  to  '43,  ]3ut  these  in- 
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sti'uction  pamphlets  nin  from  '48  to  '51,  both  inclu- 

si^^e,  and  they  are  covered  hj  the  stipulation. 

The  Court:  There  being  no  objection,  Petition- 
er's Exhibit  No.  6  is  received  in  e\4dence. 

(Petitioner's  Exhibit  No.  6  was  marked  for 
identification  and  received  in  evidence.) 

The  Witness:  Next  I  want  to  offer  my  o^vn  re- 
turn for  the  year  1945  on  Form  1040,  and  since 
that's  beyond  the  period,  I  will  state  the  reason  for 
the  offer.  It  is  to  show  that  one  of  the  points 
in  tlie  case  is  that  [22]  there  was  no  change  on 
the  face  of  Form  1040  relating  to  the  necessity  of 
filing  the  estimated  tax  imtil  the  new  code  came 
in  in  1954,  and  simply  to  round  out  the  picture  and 
give  the  Court  the  possi])ility  of  examining  the 
forms  both  before  and  after  the  change  in  the  1954 
code. 

I  am  offering  my  return  for  the  year  1954. 

The  Court:     No  objection? 

Mr.  Jones:    Do  you  have  another  copy? 

The  Witness:    No,  I  don't. 

Mr.  Jones:    That's  your  copy? 

The  Witness:  That's  my  copy,  yes.  But  if  you 
have  a  blank  form — I  mean  I  am  offering  tliis  for 
the  form,  not  for  my  form.  If  you  want  to  intro- 
duce a  blank,  it's  all  right  with  me. 

Mr.  Jones:    No.    This  is  all  right. 

The  Court:  There  being  no  objection.  Petition- 
er's Exhibit  No.  7  is  received  in  evidence. 

(Petitioner's  Exhibit  No.  7  was  marked  for 
identification  and  received  in  evidence.) 
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The  Witness:  Next  on  the  issue  that  I  testified 
that  during  the  period  ending  1953  I  was  occasion- 
ally even  billed  for  taxes  already  paid.  I  do  not 
have  any  of  the  bills  nor  the  cancelled  checks  for 
that  period,  but  I  have  two  of  such  bills  and  can- 
celled checks  subsequent  to  the  period,  and  I  offer 
them  in  corroboration  of  the  oral  testimony  which 
[23]  I  am  not  able  to  corroborate  with  documents 
earlier  than  '53.  And  this  is  the  bill  dated  Jmie 
11,  1956,  for  $1,075.21  estimated  tax,  alleged  that 
the  credits  only  are  zero  and  the  cancelled  check 
for  the  same  amount  dated  January  8,  1956. 

Mr.  Jones:  Your  Honor,  I  object  to  that  on  the 
ground  of  relevancy.  The  fact  that  he  was  billed 
for  a  mistake  occurring  in  1956  certainly  wouldn't 
prove  a  mistake  occurred  in  subsequent  or  prior 
period. 

The  Court:  I  can't  see  that  it  would,  ])ut  I  am 
going  to  overnile  your  objection  and,  for  whatever 
it  is  worth,  I  will  receive  that  in  evidence. 

The  Witness:     Thank  you. 

The  Court:  Petitioner's  Exhibit  No.  8  will  be 
received  in  e^ddence. 

(Petitioner's  Exhibit  No.  8  was  marked  for 
identification  and  received  in  evidence.) 

The  Court:  I  can't  see  how  it  will  be  mate- 
rial, Mr.  Olshausen. 

The  Witness:  It  is  the  only  documentary  cor- 
roboration I  have  of  my  testimony  for  the  period 
involved;  and  tliis — another  case  for  the  same 
thing,  dated  May  16  of  this  year,  and  the  letter  of 
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billing  for  the  subsequent  billing  for  the  same  tax 
and  a  subsequent  letter  of   Sex^tember  17  of  this 
year  after  I  was  billed  a  second  time  for  the  same 
tax  that  had  already  been  paid.  [24] 

Mr.  Jones:  We  make  the  same  objection,  your 
Honor. 

The  Court:  The  same  ruling.  It  will  be  received 
for  whatever  it  may  be  worth.  I  can't  see  it  being 
material  or  competent  in  any  way,  but  if  I  find  that 
it  is,  it  Avill  be  in  the  record  then  for  my  considera- 
tion. 

Mr.  Jones:    Do  you  have  a  letter  included? 

The  Witness:  That's  my  own  letter,  yes.  I 
might  say  that  the  original  of  a  copy  of  this  letter 
which  is  attached  to  these  three  documents  was 
mailed  to  the  Commissioner's  Office. 

The  Court:  Petitioner's  Exhibit  No.  9  is  re- 
ceived in  evidence. 

(Petitioner's  Exhibit  No.  9  was  marked  for 
identification  and  received  in  evidence.) 

The  Witness:  The  next  is  tv/o  letters,  one  dated 
March  16,  1957,  and  the  other  one  dated  April  12, 
1957,  from  the  U.  S.  Treasury  Department  in  Wash- 
ington, signed  K.  W.  Johnso]i,  Public  Information 
Division,  in  response  to  my  request  for  old  forms. 
And  I  might  say  that  I  told  coimsel  about  only  the 
second  one  of  these,  but  that  was  by  inadvertence. 
They  both  relate  to  the  same  thing. 

Mr.  Jones:     That's  what  we 

The  Witness:    The  second  one  is  stipulated.    The 


40  George  Olshausen  vs. 

(Testimony  of  George  Olshausen.) 
first  one  I  did  not  have  when  we  dreAV  up  the  stipu- 
lation. 

The  Court:    There  is  no  objection?  [25] 

Mr.  Jones:    No  objection. 

The  Court:  There  being  no  objection,  Petition- 
er's Exhibit  No.  10  is  received  in  evidence. 

(Petitioner's  Exhibit  No.  10  was  marked  for 
identification  and  received  in  evidence.) 
[See  page  49.] 

The  Court:     Anything  further? 

The  Witness:     Yes. 

In  my  conference  with  Mr.  Gilmore,  which  I 
wrote  up  in  the  form  of  a  memorandum  immediately 
after  it  occurred  and  which  appears  as  an  appendix 
to  the  x^etition,  he  did  make  the  statement  that  the 
Department  had  not  begun  to  impose  or  collect 
penalties  for  the  non-filing  of  estimated  tax  returns 
until  the  year  1950,  and  he  made  the  additional 
statement  that  by  that  time  they  felt  that  the  tax- 
payers should  be  acquainted  mth  the  new  law  and 
so  that  it  was  proper  to  collect  penalties  from 
them. 

That  is  my  direct  testimony. 

Cross  Examination 

Q.  (By  Mr.  Jones) :  Mr.  Olshausen,  we  also 
stipulated  that  you  prepared  your  own  income  tax 
returns  for  all  the  periods  involved? 

A.     Correct,  yes. 

Q.  Further  that  in  two  years  you  computed  your 
income  and  took  advantage  of  the  provisions  of 
107? 
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A.  That's  correct.  In  other  words,  I  have  not 
[26]  included  the  stipulation  in  my  direct  testi- 
mony, but  the  stipulation  is  all  correct,  yes. 

Q.     For  the  purposes  of  further  questioning? 

A.    Yes. 

Q.  How  did  you  fiiud  out  how  to  use  or  how  to 
comx^ute  income  under  107? 

A.  I  don't  remember  that.  I  think  I  got  it  from 
conversations  with  other  lawyers.  In  other  words, 
lawyers  have  contingent  cases  and  I  have  quite  a 
few  contingent  cases  in  the  course  of  my  practice, 
and  many  of  the  other  lawyers  whom  I  know  have 
the  same  thing.  And,  as  far  as  I  remember,  it  came 
up  in  conversation  that  when  you  have  a  contingent 
case  which  carries  on  for  several  years  and  you 
get  paid  at  the  end  of  it,  you  can  apportion  your 
fee  back  to  when  it  started. 

Q.  But  when  you  prepared  your  return,  how  did 
you  find  out  tlie  exact  amount  of  time  involved  and 
exactly  how  you  do  it? 

A.  Well,  I  just  did  it  by  splitting  the  years.  In 
other  words,  that  first  case  in  which  I  used  it  was 
with  a  case  that  went  ten  years.  So  I  divided  it  by 
a  10-year  period. 

Q.  You  made  no  effort  to  find  out  how  long 
that — what  period  107  covered,  how  far  you  could 
spread  back  from  the [27] 

A.  As  far  as  I  remember,  I  did — the  limitation 
was  only  the  other  way,  that  there  had  to  be  a  mini- 
mum of  36  months. 

Q.     How  did  you  find  that  out? 
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A.  I  don't  remember  whether  I  looked  it  up  or 
whether  some  other  lawyer  mentioned  it  to  me. 

Q.  You  declared  and  paid  estimated  income  tax 
in  1943;  is  that  correct? 

A.  As  far  as  I  remember,  there  was  one  year. 
T\niether  it  was  '43  or  '44  I  am  not  sure.  I  did 
in  one  year,  and  then  again  I  didn't  do  it. 

Q.  You  spoke  that  you  were  imder  the  impres- 
sion that  the  year  after  you  did  this,  you  believed 
that  it  was  optional  whether  you 

A.     That's  correct,  yes. 

Q.  Upon  what  basis  did  you  reach  that  deci- 
sion? 

A.  I  don't  remem]>er  where  I  heard  that.  All 
I  know  is  that  I  heard  it  because  I  had  changed 
and  I  changed  again.  Then  I  continued  the  same 
year — the  same  w^ay  for  the  next  ten  years. 

Q.     Do  you  recall  investigating  the  law? 

A.  No.  I  mean  I  recall  I  did  not  investigate  the 
law.  I  filed  it  that  way  and  received  no  objection, 
so  I  continued  to  file  it  that  way. 

Q.  Did  you  look  at  the  reference  book,  the  little 
[28]  manual  that  goes  along? 

A.  I  don't  remember.  I  couldn't  say  whether  I 
did  or  not  in  the  year  1944. 

Q.     Did  you  ever  look  at  it? 

A.  Oh,  yes.  As  I  say,  I  looked  at  the' — during 
the  whole  period  I  have  always  looked  at  the  ref- 
erence book  when  there  was  anything  on  the  face 
of  the  Form  1040  which  seemed  to  require  explana- 
tion. 
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Q.  You  wouldn't  look  in  the  reference  book  in 
the  event  you  were  going-  to  change  from  the  declar- 
ing and  paying  from  one  year  to  not  declaring  and 
paying  in  the  next  year?  You  wouldn't  look  that 
up? 

A.  I  can't  say.  I  do  know  this:  This  is  in- 
cluded in  the  exhibits  wliich  have  been  introduced; 
that  the  reference  books  before  1950  do  not  say 
that  you  ha\^e  to  file  both  forms. 

Q.  You  have  si)oken  about  various  billings  that 
you  received  prior  to  the  years  1952  and  1953.  Were 
you  ever  contacted  by  an  Internal  Revenue  Agent 
during  that  period? 

A.  No.  I  just  got  bills  in  the  mail  and  I  paid 
them.  As  I  say,  on  one  occasion  I  got  a  refund  in 
the  mail. 

Q.  Do  you  know  whether  most  of  those  were 
mathematical  adjustments?  A.    I  think  so,  yes. 

Q.  In  connection  wdth  this  press  release  which 
you  [29]  sought  to  obtain,  did  you  go  down  to  the 
library  and  try  to  find  out  if  they  had  a  copy  of  it? 

A.  No.  I  didn't  even  know^  what  it  was.  In 
fact,  I  understood  it  was  a  newspaper  ad. 

Q.     Did  you  go  to  the  library  and  investigate? 

A.     No.    I  didn't  even  know  what  year  it  was. 

Q.     You  didn't  go  to  an  index  or  anything? 

A.  I  might  say  I  never  heard  of  that  until  my 
conference  with  Mr.  Barkley  in  the  Fall  of  1955. 

Q.     Two  years  ago? 

A.     That  was  after  this  case  came  up,  yes. 
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Q.  It  was  approximately  two  years  prior  to 
trial?  A.     To  trial,  yes. 

Mr.  Jones:     That's  all. 

The  Witness:  That's  onr  case  now.  Of  course, 
I  assume  it  is  to  be  l^riefed,  as  far  as  the  evidence 
goes. 

The  Court:     You  may  stand  aside. 
(Witness  excused.) 

Mr.  Jones:    We  have  no  additional  evidence. 

The  Court:    The  Respondent  rests. 

Mr.  Jones:     Yes. 

The  CouH:     The  Petitioner  rests? 

Mr.  Olshausen:     Yes. 

The  Court:  Very  well.  How  much  time  will  you 
want  for  filing  your  original  brief,  Mr.  Olshausen? 

Mr.  Olshausen:  Well,  I  am  in  the  middle  of 
another  brief  now.  If  I  could  have  30  days  I  think 
I  can  get  it  in. 

The  Court:    Well,  you  have  at  least  45. 

Mr.  Olshausen:  Oh,  well,  then,  I  am  as  good  as 
certain  I  can  get  it  in  45  daj^s. 

The  Court:  I  mil  give  you  the  exact  date  on 
which  it  is   due. 

What  would  45  days  file  on? 

The  Clerk:    Make  that  November  18,  Monday. 

The  Court:  Very  well.  Petitioner  will  file  his 
original  brief  on  or  before  November  18. 

Mr.  Olshausen:  And  if  I  should  need  an  exten- 
sion on  that,  I  assmne  I  will  be  able  to  get  it? 

The  Court:  Yes.  Before  the  date  arrives,  you 
send  in  a  written  application  to  Washington  ask- 
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ing  for  an  extension  of  time,  if  you  find  tliat  it  is 
impossible  to  get  your  brief  in. 

Mr.  Olshausen:    That's  November  18,  that  date? 

The  Court:    November  18. 

And  30  days  from  that  date  would  be  what,  Mr. 
Clerk? 

The  Clerk:    Make  that  December  18. 

The  Court :  Respondent  will  file  answer  brief  on 
or  before  December  18.  [31] 

20  days  from  that  date  would  be  what  date  now? 
Well,  that  would  make  it  about  January  18. 

Your  reply  brief,  Mr.  Olshausen,  will  be  filed  on 
or  before  Januaiy  8,  1957. 

Mr.  Olshausen:  Now,  there  is  ju^t  one  thing. 
Will  these  exhibits  remain  in  San  Francisco?  I  am 
going  to  need  the  exhibits  to  write  the  brief. 

The  Court:    No. 

Will  you  gentlemen  need  them  for  your  brief 
also? 

Mr.  Mather:  No,  your  Honor.  We  won't  need 
them. 

The  Court:  If  someone  will  undertake  to  return 
those  just  as  rapidly  as  possible,  I  wouldn't  object 
to  the  Clerk  leaving  them  with  you.  You  tell  the 
Clerk  what  exhibits  you  desire  to  keep. 

Mr.  Olshausen:    I  think  I  will  need  all  of  them« 

The  Court:  Give  him  your  receipt  for  them 
and  return  them  to  Washingt.on  just  as  soon  as  you 
are  through — ^at  the  earliest  possible  moment. 

Mr.  Olshausen:     Yes. 

The  Couri:  Is  there  an3rthing  further  in  connec- 
tion with  this  case? 
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Mr.  Jones:    No,  your  Honor. 

The  CouH:  Very  well.  If  there  is  nothing  fur- 
ther, we  will  be  recessed  until  2:00  o'clock  tomor- 
row [32]  afternoon. 

(Whereupon,  at  2:50  o'clock  p.m.,  Thursday, 
October  3,  1957,  the  hearing  in  the  above-en- 
titled matter  was  closed.)    [33] 

[Endorsed] :    T.C.U.S.  Filed  October  15,  1957. 
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Treasury  Department 
Information  Service 
Washington  25,  D.C. 

End.  to  Mim.,  Coll.  No.  6506  S-2286 

Immediate  Release, 
Monday,  March  13,  1950. 

George  J.  Schoeneman,  Commissioner  of  Internal 
Revenue,  today  called  the  attention  of  taxpayers  to 
the  importance  of  filing  Declarations  of  Estimated 
Tax  for  1950,  as  well  as  filing  income  tax  returns 
for  1949,  by  March  15.  Declarations  are  due  on  that 
date  from  several  million  persons. 

The  Bureau  of  Internal  Revenue  is  required  by 
law  to  give  application  to  the  statutory  penalties 
for  failure  to  file  a  declaration  on  time,  for  failure 
to  make  required  payments,  and  for  substantial 
underestimation  of  tax. 

The  Declaration  of  Estimated  Tax,  filed  on  Form 
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1040ES,  is  part  of  the  pay-as-you-go  system  of  tax 
collection  which  was  inaugurated  by  law  in  1943. 
In  the  case  of  most  wage-earners,  sufficient  tax  is 
withheld  from  wages  to  keep  such  persons  substan- 
tially paid  up  on  their  income  taxes.  However,  many 
taxpayers  are  not  subject  to  withholding,  or  their 
withholding  is  insufficient  to  pay  their  taxes,  and 
the  Declaration  of  Estimated  Tax  is  a  means  of 
keeping  them  substantially  current  on  their  income 
tax  payments. 

Generally,  declarations  must  be  filed  by  business 
and  professional  people,  investors,  landlords,  and 
other  taxpayers  who  expect  to  get  over  $600  income 
of  which  at  least  $100  is  from  sources  not  subject 
to  withholding  during  1950,  and  also  by  wage-earn- 
ers who — even  though  subject  to  withholding —  ex- 
pect to  earn  this  year  more  than  $4,500  plus  $600 
for  each  of  their  exemptions  (for  example,  $5,100  in 
the  case  of  a  single  man  with  no  dependents,  $5,700 
in  the  case  of  a  married  man  with  a  wife  and  no 
dependents,  etc.). 

Commissioner  Schoeneman  pointed  out  that  no 
taxpayer,  subject  to  filing  a  Declaration,  can  avoid 
this  responsibility  on  the  groimd  that  it  may  be 
difficult  to  estimate  income  and  tax  in  advance.  The 
Commissioner  advised  such  persons  that  the  law 
provides  them  with  ample  opportunity  to  correct 
their  estimates  art  later  dates,  but  does  not  excuse 
the  failure  to  make  as  good  an  estimate  as  the  tax- 
payer can  reasonably  be  expected  to  make. 
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He  explained  that  a  Declaration  filed  on  March 
15  can  be  amended,  if  the  taxpayer  desires,  on  June 
15,  or  on  September  15,  or  even  as  late  as  January 
15,  1951.  Even  then,  a  taxpayer  will  not  be  penal- 
ized if  his  estimate  does  not  fall  short  of  the  correct 
tax  by  more  than  20  per  cent. 

Nor  will  any  penalty  be  applied  if  a  taxpayer 
bases  his  estimate  on  last  year's  income  and  figures 
his  tax  on  this  year's  rates  and  exemptions. 

Although  farmers  are  required  to  file  declarations, 
they  are  allowed  by  a  special  law  to  postpone  filing 
declaration  until  January  15  of  the  following  year, 
and  need  not  file  a  declaration  at  all  if  they  file  their 
final  income  tax  returns  by  January  31. 

The  penalty  for  failing  to  file  on  time  or  to 
make  payments  on  time,  in  the  case  of  declarations, 
is  5  per  cent  of  the  impaid  tax  which  is  due,  plus 
1  per  cent  for  each  month  of  delay,  but  the  overall 
penalty  for  this  cause  cannot  exceed  10  per  cent  of 
tax. 

The  penalty  for  underestimating  by  more  than 
20  per  cent  (33%  per  cent  in  the  case  of  farmers) 
is  6  per  cent  of  the  difference  between  the  esti- 
mated and  the  correct  tax. 

Taxpayers  needing  forms  or  information  in  con- 
nection with  Declarations  of  Estimated  Tax  are 
invited  to  consult  the  nearest  office  of  a  Collector 
of  Internal  Revenue. 

Admitted  in  Evidence  October  3,  1957. 
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U.  S.  Treasmy  Department 

Washington  25 

March  6,  1957 
Office  of  Commissioner  of  Internal  Revenue. 
Address  Reply  to  Commissioner  of  Internal  Rev- 
enue, Washington  25,  D.  C.  and  Refer  to  C:I. 

Mr.  George  Olshausen 

1238  Pacific  Avenue 

San  Francisco  9,  California 

Dear  Mr.  Olshausen: 

Your  letter  dated  January  28,  1957  addressed  to 
the  Govermnent  Printing  Office  was  referred  to  us 
for  reply.  You  ask  for  Forms  1040  for  1943  to 
1948  inclusive. 

It  is  indeed  regretted  that  your  letter  has  been 
handled  so  many  times.  However,  for  future  guid- 
ance may  we  sul^mit  that  internar  revenue  forms 
are  neither  sold  or  distributed  by  the  Government 
Printing  Office.  Naturally  they  sent  your  letter  to 
the  District  Director  in  San  Francisco,  California 
not  knowing  that  supplies  of  out  dated  returns  are 
not  stocked  by  our  field  offices,  nor,  here  in  Wash- 
ington. 

Forms  1040  for  years  on  which  the  statute  of 
limitations  has  ordinarily  run  are  not  stocked. 
However,  we  have  a  return  for  each  year,  1943, 
1944,  1947,  1948.    They  are  enclosed. 

It  is  not  known  by  us  where  you  might  obtain  re- 
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turns  for  1945  and  1946.    There  are  none  available 
here. 

We  hoi^e  the  enclosed  returns  will  serve  you  some 
useful  purpose  and  we  are  x)leased  to  be  of  this 
service  to  you. 

Very   truly  yours, 

/s/  K.  W.  JOHNSON, 
K.  W.  Johnson, 

PubHc  Information  Division. 

[Stamped] :  Received — Taxed  Court  of  the  United 
States,  1957,  Dec.  16,  P.M.  3:30. 

U.  S.  Treasury  Department 
Washington  25 

April  12,  1957 

Office  of  Commissioner  of  Internal  Revenue. 

Address  Reply  to  Commissioner  of  Internal  Rev- 
enue, Washington  25,  D.  C.  and  Refer  to  C  :I. 

Mr.  George  Olshausen 

1238  Pacific  Avenue 

San  Francisco  9,  California 

Dear  Mr.  Olshausen: 

It  is  regretted  that  we  do  not  have  a  stock  of 
instructions  for  individual  income  tax  returns  which 
were  to  be  filed  for  the  years  1943-1948.  This  ap- 
plies also  to  the  older  forms  themselves. 

As  a  special  favor  we  managed  to  scare  up  single 
returns  which  were  sent  you  under  date  of  March 
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Petitioner's  Exhibit  No.  10 — (Continued) 
6,  1957.    It  is  doubtful  if  we  could  repeat. 

We  would  like  to  make  it  clear  that  not  all  out- 
dated forais  and  instructions  are  destroyed.  How- 
ever, you  will  imderstand  how  impossible  it  would 
be  to  stock  a  supply  of  returns  not  actually  needed 
by  the  taxpaying  public.  The  Archives  and  Library 
of  Congress  of  course  keep  samples  for  those  doing 
research  work.  One  of  your  local  libraries  may 
also  have  them  for  this  purpose.  In  most  instances 
our  supply  just  runs  out  and  there  is  no  necessity 
for  reprinting. 

This  is  in  reply  to  your  letter  dated  April  9,  1957. 

Very  truly  yours, 

/s/  K.  W.  JOHNSON, 
K.  W.  Johnson, 

Public  Information  Division. 

[Stamped] :  Received — Tax  Court  of  the  United 
States,  1957,  Dec.  16,  P.M.  3:30. 

Admitted  in  Evidence  October  3,  1957. 


62  George  Olshaiisen  vs. 

T.  C.  Memo.  1958-85 

Tax  Court  of  the  United  States 

George  Olshaiisen,  Petitioner,  vs.  Commissioner  of 
Internal  Revenue,  Respondent. 

Docket  No.  61127.     Filed  May  13,  1958. 

George  Olshaiisen,  pro  se. 

Leslie  T.  Jones,  Jr.,  Esq.,  and  T.  M.  Mather,  Esq., 
for  the  respondent. 

MEMORANDUM  FINDINGS  OF 
FACT  AND  OPINION 

This  proceeding  involves  a  deficiency  in  additions 
to  the  tax  imder  section  294  of  the  Internal  Revenue 
Code  of  1939  for  each  of  the  years  1952  and  1953, 
as  follows: 

Additions  to  the  tax  under 

Year  Deficiency  Sec.  294(d)  (1)  (A)  Sec.  294  (d)  (2) 

1952  —  $734.84  $489.92 

1953  —  114.73  76.50 

The  issues  are:  (1)  Whether  the  respondent  may 
proceed  by  notice  of  deficiency  where  the  determina- 
tion involves  only  additions  to  the  tax ;  (2)  whether 
such  proceeding  violates  the  Fifth  and  Seventh 
Amendments  to  the  Constitution;  (3)  whether  the 
respondent  is  barred  by  laches;  (4)  whether  the 
respondent  erred  in  determining  that  the  failure 
to  file  a  declaration  of  estimated  tax  was  not  due 
to  reasonable  cause ;  and,  (5)  whether  the  respond- 
ent x)i'operly  detennined  additions  to  the  tax  for 
substantial  imder statement  of  estimated  tax. 
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Findings  of  Faot 

Some  facts  have  been  sti]3ulated  and  are  found 
accordingly. 

Petitioner  is  an  individual  residing  at  1238  Pa- 
cific Avenue,  San  Francisco,  California.  His  re- 
turns for  the  taxable  years  involved  were  filed  with 
the  director  of  internal  revenue  for  the  district  of 
San  Francisco,  California. 

Petitioner  is  an  attorney  and  has  practiced  in 
the  courts  of  California  since  1926. 

During  the  taxable  years  in  question  the  peti- 
tioner did  not  file  a  declaration  of  estimated  tax. 

Petitioner  filed  a  declaration  of  estimated  tax  in 
either  1943  or  1944.  Under  the  belief  the  law  had 
been  changed,  petitioner  filed  no  declaration  during 
the  period  1945  to  1953,  inclusive. 

On  January  15th  of  each  year  petitioner  regularly 
filed  Form  1040  and  paid  the  tax  shown  to  be  due. 
Petitioner  stated  he  was  under  the  impression  that 
the  filing  of  a  declaration  of  estimated  tax  was 
oi>tional  if  Form  1040  was  filed  on  January  ISth. 
Petitioner  was  unable  to  recall  how  he  gained  the 
impression  a  declaration  was  unnecessary.  Peti- 
tioner made  no  investigation  of  the  law. 

Burrtig  the  period  1945  to  1953,  inclusive,  the  re- 
turns filed  on  Form  1040  by  the  petitioner  disclosed 
his  failure  to  file  the  declarations  of  estimated  tax. 

During  the  period  between  1944  and  1953,  peti- 
tioner received  a  refund  and  was  billed  for  addi- 
tional amounts  due.  During  such  period  petitioner 
was  not  contacted  by  the  Internal  Revenue  Ser^dce 


64  Geoy^ge  Olshausen  vs. 

and    believes    the    adjustments    referred    to    were 
mathematical. 

In  each  of  the  years  1946  and  1950,  petitioner  re- 
ported income  apportioned  under  section  107  of  the 
1939  Code.  Petitioner  was  unable  to  recall  how  he 
found  out  how  to  use  and  compute  his  income  under 
section  107,  but  thought  he  got  such  information 
from  conversations  with  other  attorneys  who  were 
familiar  with  such  section. 

In  preparing  his  returns  on  Form  1040,  peti- 
tioner used  the  instruction  pamphlet,  which  usually 
accompanied  the  form,  as  a  reference  book  where 
a  reference  to  the  instructions  appeared  on  the  face 
of  Form  1040. 

On  March  13,  1950,  the  Commissioner  of  Internal 
Revenue  issued  a  press  release  pertaining  to  section 
294  of  the  Code.  Petitioner  was  unaware  of  such 
release  until  it  was  called  to  his  attention  at  a  con- 
ference with  revenue  agents  which  occurred  in  the 
fall  of  1955. 

In  the  deficiency  notice,  the  respondent  made  the 
following  explanation: 

You  did  not  file  Declarations  of  Estimated  tax 
nor  make  timely  payments  of  estimated  tax  for  the 
taxable  years  1952  and  1953.  No  reasonable  cause 
having  been  shown,  you  are  liable  for  the  additions 
to  the  tax  pro\dded  by  section  294(d)(1)(A)  and 
section  294(d)(2),  Internal  Revenue  Code  (1939) 
for  the  taxable  years  1952  and  1953. 

Petitioner's  failure  to   file   declarations  of  esti- 
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mated  tax  for  the  taxable  years  1952  and  1953  was 
not  due  to  reasonable  cause. 

Opinion 

LeMire,  Judge:  The  respondent  determined  addi- 
tions to  the  tax  imder  section  294  of  the  internal 
RcA^enue  Code  of  1939  against  petitioner  for  each  of 
the  taxable  years  1952  and  1953. 

The  amoim.ts  of  the  additions  to  the  tax  deter- 
mined by  the  respondent  are  not  in  dispute.  Peti- 
tioner makes  no  claim  that  he  filed  a  declaration  of 
estimated  tax  in  the  taxable  years  involved. 

Petitioner  is  a  lawyer  appearing  pro  se.  His  pri- 
mary contention  is  that  the  respondent  is  not  autho- 
rized to  proceed  by  notice  of  deficiency  where  only 
additions  to  the  tax  are  determined,  and  the  notice 
here  in  question  is  not  a  notice  of  deficiency  within 
the  definition  of  section  271  of  the  Code.  We  find 
no  merit  in  such  contention.  It  is  well  settled  that 
a  notice  involving  merely  additions  to  the  tax  under 
section  294  is  a  deficiency  notice  under  section  271, 
and  that  the  filing  of  a  petition  with  this  Court 
confers  jurisdiction.  Herbert  Eck,  16  T.C.  511,  affd. 
202  F.  2d  750,  certiorari  denied  346  U.S.  822 ;  E.  C. 
Newsom,  22  T.C.  225,  affd.  per  curiam  219  F.  2d 
444;  Union  Telephone  Co.,  41  B.T.A.  152;  Ely  & 
Walker  Diy  Goods  Co.  v.  United  States,  34  F.  2d 
429;  certiorari  denied  281  U.S.  755;  Charles  E. 
Myers,  Sr.,  28  T.C.  12. 

The  petitioner  further  argues  that  to  uphold  the 
respondent's  right  to  proceed  by  deficiency  notice 
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deprives  hiin  of  the  right  to  a  jury  trial  under  the 
Seventh  Amendment,  and  violates  the  due  process 
clause  under  the  Fifth  Amendment  to  the  Constitu- 
tion. 

The  constitutionality  of  sections  58  and  294  here 
involved  has  recently  been  considered  and  upheld. 
Er^nn  v.  Granquist,  F.  2d  (Feb.  13,  1958)  certiorari 
applied  for.  The  Seventh  Amendment,  relating  to 
a  jury  trial,  applies  only  to  actions  at  law  and  not 
to  statutory  proceedings.  Wichwire  v.  Reinecke, 
275  U.S.  101.  Petitioner  could  pay  the  tax,  sue  for 
refund,  and  thus  have  a  jury  trial.  We  find  no 
merit  in  either  of  petitioner's  contentions.  The 
defense  of  laches  is  equally  without  merit.  The 
Supreme  Court  in  a  number  of  cases  has  held  that 
the  United  States  is  not  subject  to  the  defense  of 
laches,  if  any  here  exist.  United  States  v.  Siun- 
merlin,  310  U.S.  414,  416  (citing  authorities). 

The  issue  whetlier  the  petitioner's  failure  to  meet 
the  requirements  of  section  58  was  due  to  reasonable 
cause  and  not  to  wilful  neglect  presents  a  factual 
questions  to  be  resolved  upon  the  merits. 

Section  294(d)(1)(A)  imposes  the  duty  upon  the 
Commissioner  to  determine,  in  the  first  instance, 
whether  or  not  the  failure  to  file  a  declaration  of 
estimated  tax  is  due  to  reasonable  cause.  Such  a 
determination  was  made  and  is  prima  facie  correct. 
The  burden  is  upon  the  petitioner  to  establish  that 
the  failure  was  due  to  reasonable  cause.  Wickmre 
V.  Reinecke,  supra:  Welch  vs.  Helvering,  290  U.S. 
111. 

Reasonable  cause  is  defined  as  the  "exercise  of 
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ordinary  business  care  and  prudence."  In  re  Fisk's 
Estate,  203  F.  2d  358.  Petitioner  contends  that 
the  evidence  in  the  instant  case  brings  him  within 
that  definition. 

As  justification  for  his  faikire  to  file  the  dechxra- 
tions,  petitioner  contends  tliat  no  one  connected 
with  the  revenue  service  ever  called  his  attention 
to  the  necessity  of  filing  declarations,  although  his 
regular  returns  filed  on  Form  1040  clearly  disclose 
that  he  had  not  filed  any  declarations.  Ignorance 
of  the  law  is  no  excuse.  The  record,  however,  shows 
that  petitioner  was  familiar  with  the  requirements 
of  the  law  since  in  either  1943  or  1944  he  did  file 
such  a  declaration. 

Petitioner  testified  that  ho  gained  the  impression 
that  there  had  been  a  change  in  the  policy  of  the 
Inteiaia]  Revenue  Service  not  to  require  a  declara- 
tion where  Form  1040  was  filed  by  January  15th. 
Petitioner  could  not  recall  where  he  gained  such 
impression. 

As  an  additional  excuse,  petitioner  testified  that 
Form  1040  made  no  reference  to  the  necessity  to 
file  a  declaration  and  since  the  questions  pertain- 
ing to  withholding  on  Form  1040  were  not  changed 
over  the  years,  he  did  not  examine  the  instruction 
pamphlet. 

Petitioner  could  not  rely  upon  the  failure  of  the 
revenue  service  to  call  his  omission  to  his  attention. 
'This  record  persuades  us  that  petitioner  did  not  use 
reasonable  diligence  in  ascertaining  his  duty  to 
comply  with  the  law.  Any  reasonable  and  prudent 
person  would  not   rely  upon  an  impression,   but 
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would  consult  the  current  law.  Neither  indiffer- 
ence nor  reliance  ux^on  rumor  constitute  reasonable 
cause.  Howard  M.  Fischer,  25  T.C.  102;  Harold 
C.  Marbut,  28  T.C.  687;  Charles  M.  Kilbom,  29  T.C. 
102  (on  appeal  C.A.-5). 

Upon  the  entire  record  we  are  of  the  opinion  that 
l^etitioner  has  not  carried  the  burden  of  showing 
that  his  failure  to  file  declarations  of  estimated  tax 
in  the  taxable  years  1952  and  1953  was  due  to  rea- 
sonable cause  and  we  have  so'  foim.d  as  a  fact. 

Finally,  petitioner  contends  that  since  he  filed  no 
declarations  of  estimated  tax,  the  additions  to  the 
tax  under  section  294(d)(2)  cannot  be  sustained. 
A  number  of  District  Court  decisions  support  the 
petitioner.^ 

This  Court  has  consistently  held  that  the  addi- 
tions to  the  tax  under  sections  294(d)(1)(A)  and 
294(d)(2)  are  cumulative.  G.  E.  Fuller,  20  T.C. 
308;  H.  R.  Smith,  20  T.C.  663;  Hai^y  Hartley,  23 

T.C.  353 ;  Clark  v.  Commissioner,   ....   F.  2d 

(Mar.  13,  1958)  affirming  a  memorandimi  opinion 
of  this  Court.  See  also,  Peterson  v.  United  States, 
141  F.  Supp.  382 ;  Furrow  v.  United  States,  150  F. 
Supp.  581;  Palmisano  v.  United  States,  159  F. 
Supp.  98. 

The  respondent's  determination  as  to  the  addi- 
tions to  the  tax  under  sections  294(d)(1)(A)  and 


^  United  States  v.  Ridley,  120  F.  Supp.  530;  Jones 
V.  Wood,  151  F.  Supp.  678 ;  Owens  v.  United  States, 
134  F.  Supp.  31 ;  Powell  v.  Granquist,  146  F.  Supp. 
308;  Stengle  v.  United  States,  150  F.  Supp.  364; 

Barnwell   v.   United   States,    .  . .  . ,   F.    Supp 

(Feb.  4,  1958). 
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294(d.)(2)  for  each  of  the  taxable  years  1952  and 
1953  is  sustained. 

Decision  will  be  entered  for  the  respondent. 

Served  May  13,  1958. 


The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  61127 

GEORGE  OLSHAUSEN,  Petitioner, 

vs. 

COMMISSIONIER  OF  INTERNAL  REVENUE, 

Respondent. 
DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Memorandum  Findings  of  Fact  and 
Opinion  filed  May  13,  1958,  it  is 

Ordered  and  Decided:  That  there  are  additions 
to  the  tax  under  sections  294:(d)('l)(A)  and  294 
(d)(2),  for  the  years  1952  and  1953,  as  follows: 

Additions  to  the  tax  imder 
Year        Sec.  294(d)  (1)  (A)  Sec.  294('d)  (2) 

1952  $734.84  $489.92 

1953  114.73  76.50 

Entered  May  15,  1958. 

[Seal]        /s/  C.  P.  LeMIRE, 
Judge. 

Served  May  16,  1958. 
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[Title  of  Tax  Court  and  Cause.] 

PETITION  FOR  REVIEW 

Petitioner  hereby  files  its  petition  for  review  of 
the  decision  of  the  Tax  Court  of  the  United  States 
under  the  provisions  of  Section  1142  of  the  Internal 
Revenue  Code  of  1939,  as  continued  in  effect  by 
Section  7851(b)(1)  of  the  Internal  Revenue  Code 
of  1954. 

I. 

The  facts  relating  to  same  are  as  follows: 

Petitioner  is  and  was  at  all  times  herein  men- 
tioned an  individual,  a  resident  of  the  City  and 
County  of  San  Francisco,  State  of  California. 

The  notice  of  deficiency  issued  by  the  Collector 
of  Internal  Revenue  was  issued  from  the  Office 
of  the  San  Francisco  District  Director  of  Internal 
Revenue. 

The  hearing  before  the  Tax  Court  whose  decision 
is  sought  to  be  reviewed  was  held  in  San  Francisco, 
California. 

II. 

The  nature  of  the  controversy  and  the  conten- 
tions of  the  parties  are  as  follows: 

Respondent,  Commissioner  of  Internal  Revenue 
imposed  on  petitioner  "additions"  to  the  income  tax 
for  the  years  1952  and  1953  for  non-filing  of  esti- 
mated tax  returns  for  those  years,  which  non-filing 
the  Tax  Court  has  found  to  l^e  due  to  "wilful 
neglect"  and  not  to  "reasonable  cause."    Said  addi- 
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tions  were  imposed  for  both  years  both  under  sec- 
tions 294  (d)  (1)  (A)  and  294  (d)  (2)  of  the  Internal 
Revenue  Code  of  1939.  Tlie  deficiency  notice  refers 
to  these  additions  as  ^'penalties".  There  is  no  claim 
of  any  nonpayment  or  underpayment  of  tax. 

In  1952  and  1953  petitioner  filed  Fonn  1040  and 
paid  taxes  in  accordance  with  Form  1040  without 
filing  any  estimated  tax  returns;  he  had  done  so 
each  year  since  1944  or  1945.  Each  year  since  1944 
or  1945  it  appeared  on  the  face  of  petitioner's 
Form  1040  returns  that  no  estimated  tax  return 
had  been  filed. 

During  these  years  the  Commissioner  of  Internal 
Revenue  notified  x)etitioner  of  mistakes  in  calcula- 
tion in  his  returns  either  billing  him  for  additional 
tax  or  (on  one  occasion)  sending  a  refund,  but  at 
no  time  prior  to  the  fall  of  1955  did  respondent 
raise  any  objection  to  the  non-filing  of  estimated 
tax  returns. 

The  Commissioner  issued  a  deficiency  notice  for 
these  "additions"  alone  (not  claiming  any  deficiency 
in  the  tax  itself)  claiming  cumulative  "additions" 
(or  "penalties",  in  the  language  of  the  deficiency 
notice)  1)otli  for  non-filing  of  estimated  tax  returns 
mider  section  294(d)(1)(A)  and  for  alleged  "sub- 
stantial underestimation"  under  section  294(d)(2). 

The  Tax  Court  rendered  decision  for  the  re- 
spondent, holding  as  follows  either  expressly  or  by 
implication : 

(1)    That  the   procedure   of   a   deficiency  notice 
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may  be  used  to  enforce  claims  for  the  "additions" 
('^penalties")  to  the  tax  provided  by  section  294 
of  the  Internal  Revenue  Code  of  1939,  even  where 
there  is  no  claim  of  any  deficiency  in  the  tax  itself. 

(2)  Such  procedure  is  constitutional  as  applied, 
and  was  not  a  denial  of  jury  trial  or  of  due  process 
of  law. 

(3)  That  after  seven  or  eight  years  during  which 
the  collector  has  without  objection  accepted  taxes 
paid  under  Form  1040,  it  is  "wilful  neglect"  to 
continue  to  follow  the  same  procedure,  particularly 
where  no  inatiiictions  pamphlet  prior  to  the  one 
for  1950  stated  that  both  forms  had  to  be  filed,  and 
in  view  of  the  facts  that  there  was  no  change  in 
form  1040,  and  the  statement  requiring  in  the  1950 
pamphlet  was  in  ordinary  type  in  the  middle  of  an 
inside  page. 

(4)  That  the  inverted  burden  of  proof  estab- 
lished by  Rule  32  of  the  Tax  Court  applies  to  claims 
for  the  "additions"  provided  for  by  section  294  of 
the  Internal  Revenue  Code,  even  where  there  is  no 
claim  of  any  deficiency  in  the  tax  itself;  that  such 
inverted  burden  of  proof  is  constitutional  as  ap- 
plied to  such  additions  ("penalties"). 

(5)  That  the  additions  provided  by  1939  Code 
section  294(d)  (1)  (A)  and  those  provided  by  1939 
Code  section  294(d)(2)  are  cumulative,  and  may 
both  be  imposed  for  the  same  omission. 

(6)  That  respondent's  claim  was  not  barred  by 
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laches  even  though  respondent  had  because  of  lapse 
of  time  destroyed  evidence  relevant  to  the  issues. 

(7)  The  Tax  Coui't  ignored  the  argument  that 
the  respondent  cannot  increase  its  claim  by  its  own 
delay,  and  was  therefore  in  any  event  limited  to 
the  amomit  which  it  could  have  recovered  had  it 
acted  promptly,  to  wit:  $48.97  (an  argument  not 
contested  by  attorneys  for  respondent)  ;  by  affirming 
it  in  effect  overruled  this  contention. 

(8)  Records  which  had  been  destroyed  by  re- 
spondent, as  too  old  included  instructions  pam- 
phlets accompanying  forms  1040.  At  the  trial  the 
earliest  produced  was  the  one  for  1949,  offered  by 
plarntiff.  After  the  decision  (but  before  the  deci- 
sion reached  San  Francisco)  petitioner  foimd  a 
copy  of  the  instructions  pamphlet  for  1948  and 
moved  to  reopen  the  proof  to  admit  this  1948  in- 
structions pamphlet ;  on  May  29,  1958  the  Tax  Court 
denied  this  motion  on  the  groimd  that  the  1948  in- 
structions pamphlet  was  supposedly  "cumulative" 
to  the  instructions  pamphlets  for  other  years  which 
were  already  in  e^^ddence. 

Petitioner's  contentions  on  the  above  mentioned 
points  are  respectively  as  follows: 

(1)  That  the  literal  meaning  of  sections  294  and 
271  and  272,  of  the  Internal  Revenue  Code  of  1939 
(re-enacted  in  the  Code  of  1954)  does  not  extend 
the  deficiency-notice  procedure  to  claims  for  "addi- 
tions" under  section  294  where  there  is  no  claim 
of  deficiency  in  the  tax  itself;  that  such  literal  con- 
struction avoids  constitutional  issues; 
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(2)  that  any  other  construction  of  said  sections 
271,  272  and  294  of  the  Internal  Code  of  1939  would 
be  a  violation  of  the  x^etitioner's  constitutional 
rights  in  that  it  would  deny  a  jury  trial  in  viola- 
tion of  the  Vllth  (or  perhaps  the  Vlth)  Amend- 
ment to  the  United  States  Constitution  in  denying 
a  jury  upon  the  trial  of  a  claim  for  money  based 
upon  alleged  fault;  and  that  application  of  the  in- 
verted burden  of  proof  under  Rule  32  of  the  Tax 
Court  applied  to  such  a  claim  de^Drives  petitioner 
of  property  without  due  x^rocess  of  law  in  violation 
of  the  Vth  Amendment  to  the  United  States  Con- 
stitution ; 

(3)  that  imder  the  authorities  "wilful  neglect" 
requires  a  "bad  purpose";  that  upon  the  present 
record  as  a  matter  of  law  no  "wilful  neglect"  is 
shown  in  the  non-filing  of  estimated  tax  returns 
in  the  two  final  years  of  an  eight-year  period;  that 
the  Tax  Court's  finding  to  the  contrary  was  un- 
supported by  evidence  and  capricious ;  that  its  legal 
conclusion  to  the  contrary  was  not  supported  by  its 
own  findings  of  probative  facts  and  therefore  ca- 
pricious (Helms  Bakery  v.  C.I.R.,  236  F  2d  3)  ; 

(4)  that,  in  any  event,  petitioner  was.  denied  due 
process  of  law  in  violation  of  the  Vth  Amendment 
to  the  United  States  Constitution  in  that  the  Tax 
Court  measured  the  evidence  on  the  present  claim 
according  to  the  inverted  burden  of  proof  provided 
for  in  Tax  Court  Rule  32 ; 

(5)  that  the  subdivisions  of  section  294  of  the 
Internal  Revenue  Code  of  1939  are  not  cumulative, 
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and  section  294(d)(2)  does  not  apply  at  all  to  the 
non-filing  of  an  estimated  tax  return; 

(6)  that  the  forms  1040  and  accompanying  in- 
structions pamphlets  for  years  preceding  1952  are 
relevant  to  the  issue  of  "good  cause"  versus  "wilful 
neglect";  that  after  having  destroyed  these  docu- 
ments as  too  old,  the  respondent  denied  due  process 
of  law  to  petitioner  in  violation  of  the  Vth  Amend- 
ment to  the  United  States  Constitution  in  pressing 
a  claim  on  which  it  had  destroyed  relevant  evidence; 
that  for  the  same  reasons  respondent  was  guilty  of 
laches  which  upon  these  facts  operates  against  the 
government ; 

(7)  that  respondent  cannot  consistently  with  due 
process  of  law  under  the  Vth  Amendment  to  the 
United  States  Constitution,  increase  its  claim  by 
its  own  delay,  and  it  is  limited  at  most  to  the 
amount  which  it  could  have  recovered  if  it  had 
acted  immediately,  to-wit,  $48.97. 

III. 

The  petitioner  being  aggrieved  by  the  findings  of 
fact  and  conclusions  of  law^  contained  in  the  findings 
and  opinion  of  the  Tax  Court,  and  by  its  decision 
entered  herein,  desires  to  obtain  a  review  thereof  by 
the  United  States  Couri  of  Appeals  for  the  Ninth 
Circuit. 

/s/  GEORGE  OLSHAUSEN, 
Petitioner. 
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[Title  of  Tax  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
PETITIONER  INTENDS  TO  RELY 

Petitioner  intends  to  Rely  upon  all  the  Points 
mentioned  in  the  Petition  for  Review,  particularly 
on  the  following: 

1.  Neither  the  provisions  of  the  Internal  Revenue 
Code  of  1939  (of  which  sections  271,  272,  294  are 
the  relevant  sections)  nor  the  proA'isions  of  the  In- 
ternal Revenue  Code  of  1954  (of  which  section  6212 
is  the  relevant  procedural  section)  make  the  de- 
ficiency notice  procedure  applicable  to  the  "addi- 
tions" ("penalties")  under  section  294  of  the  1939 
Code  when  such  "additions"  are  not  coupled  with 
any  tax  deficiency. 

2.  Any  other  construction  would  raise  serious  con- 
stitutional questions;  in  particular  that  petitioner 
was  thereby  denied  a  jury  trial  in  violation  of  the 
Vllth  Amendment  if  the  "additions"  ("penalties") 
under  section  294  are  civil  or  in  violation  of  the 
Vlth  Amendment  if  the  "additions"  ("penalties") 
are  considered  criminal;  and  that  petitioner  was 
denied  due  process  of  law  in  violation  of  the  Vth 
Amendment  by  application  of  the  inverted  burden 
of  proof  to  the  present  state  of  facts  under  the  pro- 
visions of  Rule  32  of  the  Tax  Court;  and  was 
denied  due  process  of  law  in  that  the  original  find- 
ing of  fault  imderlying  imposition  of  "additions" 
("penalties")  was  made  by  executive  officer  who  has 
responsibility  of  collecting  revenue;  any  other  con- 
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striiction  would  in  fact  i^iolate  the  al>ove  constitu- 
tional provisions  as  to  petitioner. 

3.  The  er\d(ience,  as  a  matter  of  law,  does  not  show 
wilful  neglect,  but  on  the  contrary  shows  reasonable 
cause  for  non-filing  of  estimated  tax  returns  for  the 
years  1952  and  1953,  and  the  Tax  Court's  finding 
to  the  contrary  is  arbitrary  and  capricious. 

In  this  connection  the  following  finding  of  the 
Tax  Court  shows  a  misreading  of  the  testimony: 

"In  preparing  his  returns  on  Form  1040,  peti- 
tioner used  the  instruction  pamphlet,  which 
usually  accompanied  the  form,  as  a  reference 
l>ook  where  a  reference  to  the  instructions  ap- 
peared on  the  face  of  Form  1040." 

The  testimony  is  that  reference  to  the  instruc- 
tions pamphlet  was  made  whenever  Fonn  1040 
seemed  to  require  further  elucidation,  not  merely 
when  Form  1040  referred  to  the  instructions  pamph- 
let. Besides,  the  instiiictions  pamphlet  always  (not 
'Hisu^ally")  accompanied  Form  1040. 

4.  The  Tax  Court's  legal  conclusion  of  "wilful 
neglect"  and  failure  to  show  reasonable  cause  is  un- 
supported by  its  findings  of  probative  facts. 

5.  The  provisions  of  section  294(d)(2)  of  the 
1939  Code  are  not  cumulative  to  those  of  section 
294(d)(1)(A)  and  do  not  apply  to  the  present  case 
at  all. 

6.  The  government  having  heretofore  destroyed 
as  too  old,  evidence  which  is  relevant  to  the  issues 
of  this  case  deprives  petitioner  of  due  process  of  law 
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by  now  pressing  the  claim;  for  which  reason  the 
government  is  l^arred  by  laches. 

7.  The  government  cannot,  consistently  with  due 
process  increase  its  claim  by  its  own  delay;  hence 
it  is  at  most  limited  to  what  it  might  have  recovered, 
if  it  had  acted  promptly,  to-wit,  $48.97. 

8.  The  Instructions  Pamphlet  for  the  year  1948 
was  relevant  to  the  issues  and  not  cumulative  to  the 
instructions  pamphlet  for  other  years ;  hence  its  ex- 
clusion was  error. 

/s/  GEORGE  OLSHAUSEN, 
Petitioner. 

Affidavit  of  Service  by  Mail  Attached. 

[Endorsed] :  T.C.U.S.  Filed  August  6,  1958. 


[Title  of  Tax  Couii:.  and  Cause.] 

CERTIFICATE 

I,  Howard  P.  Locke,  Clerk  of  the  Tax  Court,  of 
the  United  States,  do  hereby  certify  that  the  fore- 
going dociunents,  1  to  24,  inclusive,  constitute  and 
are  all  of  the  original  papers  on  file  in  my  office  as 
called  for  by  the  Designation  of  Contents  of  Record, 
including  Petitioner's  Exliibits  1,  2,  3-a,  3-l>,  4  thru 
10,  a,dmitted  in  evidence,  in  the  case  ]>efore  the  Tax 
Coui*t.  of  the  United  States  docketed  at  the  above 
nuni]:)er  and  in  which  the  petitioner  in  the  Tax  Court 
has  filed  a  petition  for  review  as  above  numbered 
and  entitled,  together  with  a  true  copy  of  the  docket 
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entries  in  said  Tax  Court  case,  as  the  same  appear 
in  the  official  docket  of  my  office. 

In  testimony  whereof,  I  hereimto  set  my  hand  and 
af&x  the  seal  of  the  Tax  Court  of  the  United  States, 
at  Washing-ton,  in  the  District  of  Columbia,  this  5th 
day  of  September,  1958. 


[Seal]         /s/ HOWARD  P.  LOCKE 


Clerk,  Tax  Court  of  the  United 


States. 


[Endorsed]:  No.  16183.  United  States  Court  of 
Appeals  For  the  Ninth  Circuit.  Oeorge  Olshausen, 
Petitioner,  vs.  Commissioner  of  Internal  Revenue, 
Respondent.  Transcript  of  Record.  Petition  to  Re- 
view a  Decision  of  the  Tax  Court  of  the  United 
States. 

Filed:  September  12,  1958. 

Docketed:  September  17,  1958. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  16183 

GEORGE  OLSHAUSEN,  Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DESIGNATION  OF  RECORD  AND  STATE- 
MENT OF  POINTS  ON  PETITION  FOR 
REVIEW 

Petitioner  hereby  adopts  the  Designation  of  Con- 
tents of  Record  on  Review,  Supplemental  Designa- 
tion of  Contents  Of  Record  on  Review  and  State- 
ment of  Points  to  be  relied  on  on  Review  all  here- 
tofore filed  with  the  Tax  Court  in  the  a]x)ve  en- 
titled matter  (Tax  Court  Docket  No.  61127)  and 
transmitted  to  this  Court  as  part  of  the  Tax  Court 
Record. 

/s/  GEORGE  OLSHAUSEN, 
Petitioner. 

Ajfida\'it  of  Service  by  Mail  Attached. 

[Endorsed] :  Filed  September  22,  1958.  Paul  P. 
O'Brien,  Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  RE  PRINTING  OF  RECORD 

It  is  hereby  stipulated  by  coimsel  for  the  respec- 
tive parties  herein  that,  subject  to  the  approval  of 
the  Court,  and  notwithstanding  any  previous  desig- 
nations for  printing,  that  only  the  following  items 
be  included  in  the  printed  record  in  the  above- 
entitled  case: 

1.  Petition  and  Exhibit  A 

2.  Answer 

3.  First,  Second  and  Third  Amendments  to  Peti- 
tion 

4.  Answers  to  First,  Second  and  Third  Amend- 
ments 

5.  Conditional  Demand  for  Jury  Trial — Denied 

6.  Stipulation  of  Facts 

7.  Transcript  of  Testimony 

8.  Petitioner's  Exhibits  2  and  10 

9.  Tax  Court  Memorandum  Findings  of  Fact 
and  Opinion 

10.    Tax  Court  Decision 

*     *      -K-     *      * 

13.  Petition  for  Review  vnth  Statement  of  Points 

14.  This  Stipulation. 

It  is  further  stipulated  that  this  Court  and  coim- 
sel may  refer  in  its  opinion,  or  in  their  briefs,  and 
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on  oral  argiunent  to  any  item  in  its  original  state 
which  had  previously  been  designated  for  printing 
by  counsel  for  the  petitioner  and  which  has  been 
omitted  by  this  stipulation  from  the  printed  record 
with  the  same  force  and  effect  as  if  it  had  been 
printed. 

Dated:    October  23,  1958. 

/s/  GEOROE  OLSHAUSEN, 

Counsel  for  the  Petitioner. 

/s/  CHAHLES  K.  RICE, 

Assistant  Attorney  General, 
Counsel  for  the  Respondent. 

[Endorsed] :    Filed  November  7,   1958.  Paul  P. 
O'Brien,  Clerk. 
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Sections  7451,  7453  2 

Section  7454   21 

Section  7601   21 

28  U.S.C.  7482,  7483  2 


Rules 
Tax  Court  Rule: 

Rule  7 2 

Rule  32 5, 19,  22,  35 


No.  16,183 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


George  Olshausen, 

Petitioner, 

vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


PETITIONER'S  OPENING  BRIEF. 


JURISDICTIONAL  STATEMENT. 
This  is  a  petition  to  review  a  decision  of  the  Tax 
Court  of  the  United  States. 

The  petitioner  is  an  individual,  a  resident  of  San 
Francisco  who  at  all  times  mentioned  filed  individual 
income  tax  returns  at  the  San  Francisco  office  of  the 
Commissioner  of  Internal  Revenue.  (R.  17.)  The 
hearing  before  the  Tax  Court  was  held  in  San  Fran- 
cisco. (R.  18.)  The  proceedings  were  held  pursuant 
to  a  90-day  letter  issued  by  the  district  director  of 
the  San  Francisco  office  of  the  Commissioner  of  In- 
ternal Revenue  (R.  6-9),  a  petition  for  redetermina- 
tion by  the  taxpayer  (R.  3-9)  ;  answer  thereto  by  the 
Commissioner  of  Internal  Revenue   (R.  9-10),  three 


amendments  to  the  petition  with  the  answers  to  each. 
(R.  10-16.) 

The  findings  of  fact  and  opinion  of  the  Tax  Court 
were  rendered  May  13,  1958  (R.  52-59)  ;  the  decision 
on  May  16,  1958.  (R.  59.)  The  petition  for  review 
and  statement  of  points  relied  on  were  filed  on  Au- 
gust 6,  1958.  (R.  60-68;  date  given  on  R.  68.) 

The  Tax  Court  had  jurisdiction  under  26  USC 
7451,  7453,  Tax  Court  Rule  7  (26  USC  following  sec. 
7453).  The  Court  of  Appeals  of  the  Ninth  Circuit 
has  jurisdiction  under  28  USC  7482,  7483. 


STATEMENT  OF  FACTS. 

The  entire  record  (apart  from  exhibits  sent  up  as 
originals)  comprises  only  72  pages. 

The  deficiency  notice  claims  for  ''additions"  to  the 
tax  for  the  years  1952  and  1953,  imder  1939  Code,  26 
USC  294(d)(1)(A)  and  294(d)(2).  (R.  7-9.)  Sec. 
294(d)(1)(A)  imposes  an  "addition"  to  the  tax  for 
failure  to  file  an  estimated  tax  return;  sec.  294(d)(2) 
imposes  a  different  "addition"  for  substantial  imder- 
estimation. 

Section  294(d)(1)(A)  does  not  impose  any  addi- 
tions where  nonfiling  was  "due  to  reasonable  cause 
and  not  to  willful  neglect".  Section  294(d)(2)  al- 
lows no  exceptions  in  the  event  of  "substantial  un- 
derestimation". 

The  deficiency  notice  describes  the  ^'additions''  as 
''penalties/'  (R.  6  ft.— "1952  Income  Tax  Penalties" 
—"1953  Income  Tax  Penalties".) 


There  is  no  claim  for  any  deficiency  in  the  tax  itself. 

R  7-8: 

''Year:  1952 — net  income  as  shown  on  the  return 
— unchanged  .  .  . 
******** 

''Tax  liability  as  shown  on  the  return  account 
No.  AP5210,  San  Francisco  District — unchanged 


"Year:  1953 — net  income  as  shown  on  the  return 
— unchanged  ..." 

"Tax  liability  as  shown  on  the  return  Account 
NO.  AP35226,  San  Francisco  District — un- 
changed ..."  (Italics  added.) 

The  years  1952  and  1953  were  the  last  two  years  of 
a  nine  or  ten  year  period,  during  all  of  which  peti- 
tioner had,  without  any  objection  from  the  respond- 
ent filed  only  Forms  1040,  without  filing  any  Esti- 
mated Tax  returns.  All  of  these  returns  on  Form  1040 
showed  on  their  face  that  no  estimated  tax  return 
had  been  filed.  (See  Stipulation  as  to  Facts,  R.  16- 
18;  Findings,  R.  53.) 

Instructions  pamphlets  accompanying  Form  1040 
were  introduced  for  the  years  1948-1950  both  inclu- 
sive. (Exhibit  No.  6,  R.  37.)  Before  the  trial  peti- 
tioner had  attempted  to  secure  even  earlier  pamphlets, 
but  the  Commissioner  destroys  all  which  antedate 
the  statute  of  limitations.  (See  Exhibit  10,  R.  49-51.) 

Of  the  pamphlets  introduced  in  evidence  neither 
the  one  for  1948  nor  the  one  for  1949  says  that  both 
Form  1040  and  the  estimated  tax  return  has  to  be  filed. 


Petitioner  testified  that  this  was  true  also  of  still 

earlier  pamphlets. 

R.  43  ''A  ...  I  do  know  this:  This  is  included 
in  the  exhibits  which  have  been  introduced;  that 
the  reference  books  before  1950  do  not  say  that 
you  have  to  file  both  forms". 

The  Tax  Court  made  no  finding  on  this  point. 
(Findings,  R.  53-55.) 

The  instructions  pamphlet  for  the  taxable  year  1950 
(issued  in  1951)  was  the  first  instructions  pamphlet 
which  stated  that  both  forms  had  to  he  filed  (Form 
1040  and  the  estimated  tax  return).  (See  Exhibit  6,  R. 
37.)  (Unless  we  assume  vacillations  on  the  Commis- 
sioner's part — See  infra.) 

In  the  meantime,  however,  on  March  13,  1950,  the 
Commissioner's  office  issued  a  press  release,  stating 
that  both  forms  had  to  be  filed.  (Exhibit  2,  R.  46-48.) 
Petitioner  did  not  know  of  the  existence  of  this  press 
release  until  it  was  mentioned  by  revenue  agents  in 
conference  in  1955.  (Findings,  R.  54.)  The  press  re- 
lease was  apparently  an  attempt  to  amend  the  instruc- 
tiotis  pamphlets  through  the  newspapers. 

While  over  an  eight  or  nine  year  period  the  Com- 
missioner never  once  objected  to  the  non-filmg  of 
estimated  tax  returns,  corrections  were  made  from 
time  to  time  (and  promptly)  of  minutiae  in  petitioner's 
returns.  Thus,  in  1952,  within  a  few  months  after  the 
filing  of  the  return  for  the  year  1951,  the  Commis- 
sioner caught  a  mathematical  error  of  $10.25.  (Exhibit 
3,  R.  35.)     There  were  some  similar  bills  at  other 


times  and  once  a  $300  refimd.    (Findings,  R.  53;  R. 
33.) 

Upon  these  facts,  the  Tax  Court  found  that  ''peti- 
tioner has  not  carried  the  burden  of  showing  that  his 
faihire  to  file  declarations  of  estimated  tax  in  the 
taxable  years  1952  and  1953  was  due  to  reasonable 
cause  ..."  (R.  52,  54-55.)  It  affirmed  the  assessment 
of  cumulative  penalties  under  both  sec.  294(d)  (1) 
(A)  and  294  (d)(2).     (R.  59.) 

The  petition  for  review  to  the  Court  of  Appeals 
and  statement  of  points  to  be  relied  on,  is  to  be  found 
at  R.  60-68. 

The  contentions  raised  may  be  summarized  as  fol- 
lows: 

1.  a.  Where  as  here,  no  deficiency  is  claimed  in 
the  tax  itself,  the  deficiency  notice  procedure  cannot 
be  used  to  enforce  claims  for  the  ''additions"  ("pen- 
alties") under  sec.  294(d)  of  the  1939  Code; 

b.  If  the  deficiency  notice  procedure  were  applied 
to  such  claims,  it  would  raise  serious  constitutional 
questions  in  each  of  the  following  respects: 

(1)  Denial  of  due  process  of  law  under  the  Vth 
Amendment  in  that  the  burden  of  proof  is  inverted 
under  Tax  Court  rule  32,  especially  after  a  finding  of 
fault  by  the  same  executive  of&cer  who  has  the  obli- 
gation to  find  and  collect  revenue ; 

(2)  Denial  of  jury  trial  in  violation  of  the  Vllth 
(or  perhaps  the  Vlth)  amendment; 

2.  The  record  does  not  show  "wilful  neglect" 
either  as  a  matter  of  law  or  as  a  matter  of  fact: 


3.  Since  the  government  has  destroyed  relevant 
evidence  as  too  old,  the  government's  claim  is  barred 
by  laches;  enforcement  under  these  circumstances 
would  amount  to  taking  of  property  without  due  proc- 
ess, in  violation  of  the  Vth  Amendment; 

4.  The  provisions  of  Sec.  294(d)(1)(A)  and  294 
(d)  (2)  are  not  cumulative;  in  a  case  of  non-filing,  the 
section  on  non-filing  (294(d)(1)(A))  is  the  only  one 
which  is  pertinent. 

5.  If  the  government  had  acted  immediately,  it 
would  have  collected  on  earlier  years  which  were  much 
lower  than  those  involved,  particularly  than  1952 ;  the 
government  cannot  consistently  with  due  process 
under  the  Vth  Amendment,  increase  its  claim  by  its 
own  delay;  its  recovery  here  is  limited  at  most  to 
what  the  government  could  have  gotten  (assuming  it 
could  get  anything)  by  acting  promptly,  to-wit  $48.97. 

Further  details  will  be  stated  where  necessary  in 
connection  with  the  argument. 

We  take  the  above  points  in  order. 


I.    THE  PRESENT  CLAIM  CANNOT  BE  ENFORCED  BY 
DEFICIENCY  NOTICE  PROCEDURE. 

Point  "(1)"  in  petition  for  review,  and  ''1"  in 
statement  of  points  on  which  petitioner  intends  to 
rely: 

R.  63-4  "(1)  That  the  literal  meaning  of  sec- 
tions 294  and  271  and  272,  of  the  Internal  Reve- 
nue Code  of  1939  (re-enacted  in  the  Code  of 
1954)  does  not  extend  the  deficiency  notice  pro- 


cedure  to  claims  for  'additions'  under  section 
294  where  there  is  no  claim  of  deficiency  in  the 
tax  itself;  that  such  literal  construction  avoids 
constitutional  issues ; 

(2)  that  any  other  construction  of  said  sec- 
tions 271,  272,  and  294  of  the  Internal  (sic)  Code 
of  1939  would  be  a  violation  of  petitioner's  con- 
stitutional rights  in  that  it  would  deny  a  jury 
trial  in  violation  of  the  Vllth  (or  perhaps  the 
VI th)  Amendment  to  the  United  States  Consti- 
tution in  denying  a  jury  trial  upon  the  trial  of  a 
claim  for  money  based  upon  alleged  fault;  and 
that  application  of  the  inverted  burden  of  proof 
mider  Rule  32  of  the  Tax  Court  applied  to  such 
a  claim  deprives  petitioner  of  property  without 
due  process  of  law  in  violation  of  the  Vth  Amend- 
ment to  the  United  States  Constitution;" 

These  two  points  are  repeated  in  statement  of 
points  on  which  petitioner  intends  to  rely,  R.  66-7, 

Since  the  deficiency  notice  does  not  claim  any  tax 
deficiencies  but  only  additions  C penalties")  undei" 
sec.  294  of  the  1939  Code,  it  does  not  set  forth  facts 
sufficient  to  sustain  a  liability.  If  the  government 
has  any  claim  for  penalties  or  other  additions  (which 
we  do  not  admit)  such  claim  may  be  enforced  only  by 
different  procedure  (probably  an  action  in  the  Dis- 
trict Court).  This  follows  both  from  the  language  of 
the  statute,  and  because  a  contrary  interpretation 
would  raise  serious  questions  of  constitutional  law, 
which  are  to  be  avoided. 

This  defense  is  raised  by  the  third  amendment  to 
the  petition.  (R.  14-15.) 
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A.     STATUTES  DO  NOT  MAKE  DEFICIENCY  NOTICE  APPLICABLE 
WHERE  NO  TAX  DEFICIENCY  CLAIMED. 

Since  the  years  in  question  are  1952  and  1953,  the 
case  is  governed  by  the  1939  Code.  We  shall  show, 
however,  that  the  same  result  follows  if  the  1954  Code 
is  held  to  govern  procedural  matters. 

1.    Deficiency  Notice  Unavailable  Under  1939  Code. 

The  availability  of  the  deficiency  notice  procedure 
depends,  first,  upon  the  section  defining  the  payments 
claimed  in  the  present  proceeding,  and  second  the  sec- 
tions setting  forth  the  circumstances  under  which  a 
deficiency  notice  may  be  used. 

a.    Nature  of  Claims. 

As  the  90  day  notice  (Pet.  Ex.  1)  shows,  the  claims 
are  entirely  rmder  sec.  294(d)(1)(A)  and  sec.  294 
(d)(2). 

Sec.  294(d)(1)(A)  covers  alleged  failure  to  file  a 
declaration  of  estimated  tax  and  provides  that  in  case 
of  failure  to  make  and  file  a  declaration  of  estimated 
tax — there  shall  be  added  to  the  tax  5  per  centum  of 
each  installment  due  ..."  (Emphasis  added.) 

Sec.  294(d)(2)  covers  substantial  underestimate  of 
estimated  tax,  and  provides  that  in  case  of  substan- 
tial underestimation  'Hhere  shall  he  added  to  the  tax 
an  amoimt  equal  to  such  excess  or  equal  to  6  per  cen- 
tum of  the  amount"  .  .  .  ,  etc.  These  ''additions" 
are  not  part  of  the  tax  itself.  This  is  clear  not  only 
from  the  language  of  the  quoted  subsections,  but  also 
from  the  use  of  different  language  in  other  parts  of 
section  294. 


Thus  Sec.  294(a)(1)  states  the  ''general  rule"  to 
be  that  if  the  tax  or  any  part  thereof  is  not  paid  on 
time  "there  shall  be  collected  as  part  of  the  tax  inter- 
est upon  such  unpaid  amount  at  the  rate  of  6  per 
centum  per  annum  ..."    (Emphasis  added.) 

This  shows  that  the  words  in  Sec.  4  are  carefully 
chosen:  the  interest  in  subd.  294(a)(1)  is  part  of  the 
tax;  the  "additions"  in  subd.  294(d)(1)(A)  and  294 
(d)  (2)  are  not  part  of  the  tax.  A  proceeding  to  col- 
lect these  "additions"  is  not  a  proceeding  to  enforce 
payment  of  any  tax. 

b.     History  of  Statutes  and  Language  of  Other  Sections  Supports  Same 
Conclusion. 

Both  the  history  of  the  provisions  contained  in  1939 
Code  Sec.  294  and  the  contrast  between  the  provisions 
of  sections  294  and  293  indicate  that  the  "additions" 
under  section  294  were  intended  neither  to  be  part  of 
the  tax  nor  to  be  enforced  as  part  of  the  tax. 

(1)  History  of  Antecedents  of  1939  Code,  Section  294. 

In  both  the  Revenue  Acts  of  1918  and  1921  it  was 
provided  that  the  additions  for  non-filing  of  returns 
should  be  collected  as  part  of  the  tax. 

This  is  pointed  out  and  applied  in  the  cases  of  Ely 
<&  Walker  v.  U.S.,  34  F.  2d  429  (act  of  1918)  and 
Schneider  v.  U.S.,  119  F.  2d  215  (act  of  1921). 

In  the  Ely  <&  Walker  case  v.  U.S.,  the  court  quoted, 
34  F.  2d  429,  430: 

"  'If  the  under  statement  is  false  or  fraudulent 
with  intent  to  evade  the  tax,  then,  in  lieu  of  the 
penalty  provided  by  section  3176  of  the  Revised 
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statutes,  as  amended,  for  false  or  fraudulent  re- 
turns, willfully  made,  but  in  addition  to  other 
penalties  provided  by  law  for  false  or  fraudulent 
returns,  there  shall  be  added  as  part  of  the  tax 
fifty  per  centum  of  the  deficiency  (Italics  ours).'  " 

In  Schneider  v.  U.S.,  119  F.  2d  215,  217,  it  was  said: 
"Under  §  250  (b)  of  the  Revenue  Act  of  1921,  42 
Stat.  227,  264,  C.  136,  which  governs  the  taxpay- 
er's liability  for  the  tax  deficiency  and  penalty 
assessed,  the  penalty  was  added  'as  part  of  the 
tax'." 

In  short,  this  device  was  familiar  at  the  time  that 
Sec.  294  was  enacted.  But  in  Sec.  294  it  was  carried 
over  only  for  the  6%  interest  for  delayed  payment 
(Sec.  294(a)(1))  hut  not  for  the  ''additions"  in  294 
(d).  The  history  of  the  tax  law  therefore  corroborates 
the  conclusion  to  be  drawn  from  the  section  itself: 
the  ''additions"  under  Sec.  294(d)  are  not  meant  to 
he  a  tax. 

(2)  Contrast  Between  Language  of  1939  Code  Sections  293  and  294(d). 

The  conclusion  that  the  "additions"  mider  Sec.  294 
(d)  are  not  a  tax  and  are  not  intended  to  he  enforced 
as  a  tax,  is  further  corroborated  by  contrasting  the 
language  of  Sec.  293  with  that  of  294(d). 

Sec.  293(a)  of  the  1939  Code,  dealing  with  negli- 
gence penalties,  provides  that  in  case  of  negligence: 
"  ...  5  per  centum  of  the  total  amount  of  the  de- 
ficiency (in  addition  to  such  deficiency)  shall  be 
assessed,  collected,  and  paid  in  the  same  manner 
as  if  it  were  a  deficiency  .  .  ." 
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This  approaches  the  same  problem  from  the  other 
end.  The  earlier  statutes  made  the  substantive  pro- 
vision that  such  penalties  should  he  part  of  the  tax; 
Section  293  makes  the  procedural  provision  that  the 
5%  ''addition"  shall  be  enforced  "in  the  same  man- 
ner as  if  it  were  a  deficiency".  This  indicates  first 
that  as  a  matter  of  substantive  law  the  addition's  are 
not  deficiencies;  second,  that  when  Congress  intended 
to  make  the  deficiency  procedure  apply  to  such  addi- 
tions, it  did  so  expressly. 

No  such  provision  is  made  for  the  additions  in  Sec. 
294(d).  It  follows,  that  Congress  did  not  intend  that 
they  should  be  enforceable  in  the  manner  of  deficien- 
cies. This  corroborates  the  conclusion  which  follows 
from  the  definition  of  deficiency,  which  we  now  set 
forth. 

c.    Deficiency  Notice  Limited  to  Deficiencies  in  Tax. 

In  the  1939  Code  deficiency  notices  are  governed  by 
Sec.  272(a)  which  provides  in  part: 

"If  in  the  case  of  any  taxpayer,  the  Commis- 
sioner determines  that  there  is  a  deficiency  in 
respect  to  the  tax  imposed  by  this  chapter,  the 
Commissioner  is  authorized  to  send  notice  of 
such  deficiency  to  the  taxpayer  by  registered 
mail".   (Emphasis  added.) 

Conversely,  if  the  Commissioner  does  not  determine 
a  deficiency  in  respect  of  the  tax,  he  is  not  authorized 
to  send  out  a  deficiency  notice.  A  deficiency  notice  is 
not  a  legal  method  for  collecting  any  claim  other  than 
those  set  forth  in  Sec.  272(a). 


12 


The  same  conclusion  follows  from  the  language  of 
1939  Code  Sec.  271(a)(1): 

"271.    Definition  of  deficiency. 

(a)  In  general.  As  used  in  this  chapter  in  re- 
spect of  a  tax  imposed  by  this  chapter,  'de- 
ficiency' means  the  amount  by  which  the  tax  im- 
posed by  this  chapter,  exceeds  the  excess  of — 

(1)  the  sum  of  (A)  the  amount  shown  as  the  tax 
by  the  taxpayer  unop  his  return,  if  a  return  was 
made  by  a  taxpayer  and  an  amount  was  shoivn 
as  the  tax  by  the  taxpayer  thereon,  plus  (B)  the 
amoimts  previously  assessed  (or  collected  with- 
out assessment)  as  a  deficiency,  over — 

(2)  the  amount  of  rebates,  as  defined  in  subsec- 
tion (h)  (2),  made"  .  .  .  (Emphasis,  except  head- 
ings, added.) 

For  other  types  of  claims,  other  procedures  are  pro- 
vided— generally  an  action  in  the  U.S.  District  Court, 
(Cf.  1939  Code,  Sees.  3740-45.) 

We  are  not  concerned  in  this  case  with  the  problem 
which  would  arise  were  there  both  an  alleged  de- 
ficiency in  tax  and  a  claim  for  addition  under  Sec. 
294.  In  this  case  there  is  admittedly  no  deficiency  in 
the  tax  itself;  what  is  involved  is  exclusively  the  "ad- 
ditions" or  "penalties"  under  Sec.  294(d)  (1)  (A)  and 
Sec.  294(d)(2).  A  claim  for  this  alone  does  not  fall 
within  the  language  of  Sec.  272  (a)  stating  the  cir- 
cumstances under  which  a  deficiency  notice  is  author- 
ized. 


13 
d.    Answer  to  Opinion  of  Tax  Court. 

The  Tax  Court  (p.  55)  mentions  this  point  but  does 
not  meet  it.  Its  opinion  discusses  whether  the  Tax 
Court  acquires  jurisdiction — which  has  never  been 
denied. 

Of  the  authorities  which  it  cites,  the  most  important 
is  Ely  d  Walker  Drygoods  Co.  v.  U.S.,  34  Fed.  429, 
supra,  which  indirectly  supports  the  petitioner. 

Of  the  Tax  Court  cases,  Herbert  Eck,  16  T.C.  511, 
arose  under  Sec.  293 — already  discussed. 

As  pointed  out,  the  language  of  Sec.  293  differs 
from  that  of  Sec.  294  in  exactly  this  respect;  and  the 
fact  that  Herbert  Eck,  turns  on  this  special  language 
in  Sec.  293  is  a  circumstance  supporting  petitioner 
in  a  case  under  Sec.  294. 

E.  C.  Newsom,  22  T.  C.  225  passed  only  on  the  ques- 
tion of  whether  the  Tax  Court  acquires  jurisdiction 
upon  the  filing  of  a  petition.  However,  it  goes  on  to 
discuss  the  nature  of  the  "additions"  under  Sec.  294 
(d)  citing  Ely  <k  Walker  Dry  Goods  Co.  v.  U.S.,  34 
F.  2d  429,  and  Schneider  v.  U.S.,  119  Fed.  215,  over- 
looking the  fact  that  they  arose  under  earlier,  dif- 
ferently worded  statutes,  and  that  the  difference  in 
statutory  language  now  turns  the  point  in  petitioner's 
favor. 

Union  Tel.  Co.  v.  C.I.B.,  51  B.T.A.  152  involves 
normal  tax  and  undistributed  profits  tax;  it  did  not 
involve  penalties  ("additions")  at  all.  It  turns  on 
the  Tax  Court's  lack  of  jurisdiction  to  review  the 
determination  of  an  overassessment. 
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Charles  E.  Myers,  Jr.,  28  T.C.  12,  so  far  as  it  fol- 
lows E.  C.  Newsom,  22  T.C.  225,  in  holding  that  the 
Tax  Court  has  jurisdiction,  adopts  the  discussion 
about  the  nature  of  the  "additions",  without  noticing 
that  the  authorities  cited  do  not  support  it. 

2.    Deficiency  Notice  Unavailable  Under  1954  Code. 

To  cover  the  possibility  that  availability  of  a  de- 
ficiency notice  might  be  considered  a  procedural  mat- 
ter, governed  by  current  statutes,  we  point  out  that 
on  the  facts  of  this  case,  a  deficiency  notice  was  no 
more  available  under  the  1954  code  than  under  the 
1939  code.  The  authorization  for  deficiency  notices 
in  the  1954  code  is  foimd  in  section  6212(a)  which 
is  substantially  the  same  as  section  272(a)  of  the 
1939  code: 

"6212.    Notice  of  deficiency. 

(a)  In  general — If  the  secretary  or  his  delegate 
determines  that  there  is  a  deficiency  in  respect 
of  any  tax  imposed  by  subtitles  A  or  B,  he  is 
authorized  to  send  notice  of  such  deficiency  to 
the  taxpayer  by  registered  mail."  (Emphasis 
added.) 

It  is  evident  from  these  sections  that  neither  the 
1939  nor  the  1954  code  authorizes  the  sending  of  a 
deficiency  notice  solely  for  the  "additions"  to  the  tax 
("penalties")  set  forth  in  1939  Code  Sec.  294. 

3.     Failure  of  Deficiency  Notice  to  State  Facts  Authorizing  Send- 
ing of  Deficiency  Notice  Requires  Judgment  for  Petitioner. 

a.  By  filing  a  deficiency  notice  for  the  purpose  of 
claiming  an  "addition"  or  penalty,  the  Commissioner 
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has  mistaken  his  remedy.  The  deficiency  notice  filed 
in  this  case  is  without  authority  and  of  no  legal  effect. 
Since  the  deficiency  notice  does  not  state  facts  on  the 
strength  of  which  a  deficiency  may  be  assessed  (1939 
Code.  Sec.  272  (c))  the  ordinary  procedure  would  be 
to  dismiss  it.  Since,  however,  neither  the  1939  Code 
(Sec.  1117)  nor  the  Rules  of  the  Tax  Court  seem  to 
provide  for  such  a  decision,  the  proper  judgment  is 
judgment  for  the  petitioner,  without  prejudice  to  the 
pursuit  by  respondent  of  any  other  remedy  which  may 
be  available.  The  judgment  should  be  reversed  with 
directions  to  enter  judgment  for  petitioner  without 
prejudice,  etc. 

B.     ANT  OTHER  CONSTRUCTION  OF  STATUTE  WOULD  RAISE 
SERIOUS  CONSTITUTIONAL  QUESTIONS. 

1.     Statutes  are  to  be  construed  to  avoid  serious 
constitutional  questions,  if  possible. 

Ullmann  v.  U.S.,  350  U.S.  422,  433: 

''We  agree  with  District  Judge  Weinf eld's  inter- 
pretation of  this  section:  'The  most  that  can  be 
said  for  the  legislative  history  is  that  it  is  on  the 
whole  inconclusive. 

Certainly,  it  contains  nothing  that  requires  the 
court  to  reject  the  construction  which  the  statu- 
tory language  clearly  requires.  Especially  is  this 
so  where  the  construction  contended  for  purports 
to  raise  a  serious  constitutional  question  as  to 
the  role  of  the  judiciary  under  the  doctrine  of 
separation  of  powers.  The  Supreme  Court  has 
repeatedly  warned  "if  a  serious  doubt  of  consti- 
tutionality is  raised,  it  is  a  cardinal  principle 
that  this  Court  will  first  ascertain  whether  a  con- 
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struction  of  the  statute  is  fairly  possible  by  which 
the  question  may  be  avoided".  Indeed,  the  Court 
has  stated  that  words  may  be  strained  "in  the 
candid  service  of  avoiding  a  serious  constitu- 
tional doubt".  Here,  there  is  no  need  to  strain 
words.  It  requires  neither  torturing  of  language 
nor  disregard  of  a  clear  legislative  policy  to  avoid 
the  constitutional  questions  advanced  by  the  wit- 
ness. Indeed,  to  reach  the  constitutional  ques- 
tion would  require  straining  of  language.  In 
such  circumstances,  the  court's  duty  is  plainly  to 
avoid  the  constitutional  question.'  " 

Guessefeldt  v.  McGrath,  342  U.S.  308,  317-18. 

2.  To  give  sections  272(a)  and  294(d)(1)(A)  and 
294(d)  (2)  any  but  a  literal  construction  would  raise 
serious  constitutional  questions. 

a.  (1)  First  of  all,  attempting  to  enforce  the  "ad- 
ditions" under  Sees.  294(a)(1)(A)  and  294(d)(2) 
by  deficiency  notice  subject  only  to  a  trial  in  the  Tax 
Court,  would  involve  denial  of  trial  by  jury.  The  de- 
ficiency notice  in  this  case  describes  the  sums  claimed 
as  "penalties".  The  statutory  sections,  while  saying 
merely  that  the  sums  claimed  shall  be  added  to  the 
tax,  show  clearly  that  the  "additions"  are  imposed  on 
the  basis  of  alleged  fault. 

There  is  no  trial  by  jury  provided  in  the  legal  ma- 
chinery beginning  with  the  deficiency  notice  and 
running  through  the  Tax  Court.  (For  the  purpose 
of  the  record,  a  written  demand  for  jury  trial  was 
made  in  the  present  case  (R.  16)  ;  it  was  denied  by 
the  Tax  Court  before  trial.)  This  means  that  if  the 
deficiency  notice  procedure  is  applicable,  the  govern- 
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ment  would  be  seeking  to  enforce  a  7no7iey  claim  based 
on  alleged  fault  without  allowing  a  trial  by  jury  at 
any  stage.  But  the  Vlth  Amendment  guarantees  trial 
by  jury  in  all  criminal  cases,  and  the  Vllth  Amend- 
ment guarantees  trial  by  jury  in  all  civil  causes  at 
common  law  involving  more  than  twenty  dollars. 

Whether  the  ''additions"  be  civil  or  criminal,  to 
enforce  them  without  opportunity  for  a  trial  by  jury 
is  clearly  in  violation  either  of  the  Vlth  or  of  the 
Yllth  Amendment  (depending  on  whether  the  ''addi- 
tions" are  considered  ci^dl  or  criminal).  Cf.  U.S.  v. 
Regan,  232  U.S.  37,  44,  quoting  from  Hepner  v.  U.S., 
213  U.S.  103,  115. 

These  payments  claimed  on  the  basis  of  fault  are, 
of  course,  in  a  different  category  from  a  tax.  As  in- 
dicated above,  by  attempting  to  make  such  payments — 
for  fault — "part  of  the  tax",  the  provisions  of  the 
revenue  acts  of  1918  and  1921  were  wide  open  to  the 
constitutional  objection  that  they  attempted  to  en- 
force such  payments  without  opportunity  for  a  jury 
trial.  The  literal  wording  of  the  1939  (and  1954) 
act  avoids  this  difficulty — which  may  be  one  of  the 
reasons  for  the  change. 

Nor  is  the  situation  improved  by  the  alternative  of 
paying  the  "additions"  and  suing  for  a  refund  in  the 
District  Court  (assuming  that  such  procedure  is  avail- 
able w^here  only  an  "addition"  and  no  tax  is  in- 
volved). 

If  this  were  the  only  way  of  getting  a  jury  trial,  the 
right  to  a  jury  would  be  conditioned  upon  first  pay- 
ing in  full  the  disputed  sum  claimed  for  a  disputed 
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alleged  fault.  Such  a  condition  would  place  an  un- 
constitutional burden  upon  the  right  of  trial  by  jury. 
The  inadequacies  and  hardships  of  paying  first  and 
suing  afterwards  are  set  forth  in  Flora  v.  U.S.,  357 
U.S.  63,  73-4. 

Root  V.  L.S.  d  M.R.S.  Co.,  105  U.S.  189,  206: 

'^  .  .  the  7th  Amendment  forbids  any  infringe- 
ment of  the  right  of  trial  by  jury,  as  fixed  by 
common  law." 

Town  of  Grand  ChiUe  v.  Winegar,  82  U.S.  373,  375 : 
"the  right  to  a  trial  by  jury  is  a  great  constitu- 
tional right,  and  it  is  only  in  exceptional  cases 
and  for  specified  causes  that  a  party  may  be  de- 
prived of  it." 
McKeon  v.  Central  Staynping  Co.,  264  F.  385, 
387-90  (CCA.  3). 

The  English  common  law  never  made  payment  of 
the  claim  a  prerequisite  to  a  civil  defendant's  right 
to  a  jury  trial.  At  the  very  least,  any  such  require- 
ment for  the  additions  of  Sec.  294  of  the  1939  code 
would  raise  serious  constitutional  questions. 

(2)  The  Tax  Court  (R.  56)  dismisses  this  argu- 
ment hy  citing  Erwin  v.  Granquist,  253  F.  2d  26,  and 
Wickwire  v.  Reinecke,  275  U.S.  101. 

The  first  of  these  held  only  that,  as  a  matter  of  sub- 
stantive law,  the  XVIth  Amendment  authorizes  the 
laying  of  estimated  taxes. 

Wicktvire  v.  Reinecke,  275  U.S.  101,  dealt  with  pro- 
ceedings to  determine  the  amount  of  a  tax;  not  with 


19 


an  adjudication  of  fault.    Besides,  the  holding  was  in 
favor  of  the  taxpayer. 

b.  (1)  Second,  Rule  32  of  the  Tax  Court  puts  the 
burden  of  proof  on  the  petitioner.  There  is  authority 
that  this  cannot  be  done,  even  in  the  enforcement  of  a 
civil  liability  based  upon  fault.  Western  c&  Atl.  By.  v. 
Henderson,  279  U.S.  639.  The  same  rule  in  criminal 
cases:  Tot  v.  U.S.,  319  U.S.  463;  Manley  v.  Georgia, 
279  U.S.  1.  While  certain  forms  of  the  reversed  bur- 
den of  proof  have  been  sustained  (Mobile,  J.  <h  K.G. 
R.R.  V.  Turnipseed,  219  U.S.  35,  distinguished  in  W. 
d'  A.R.R.  V.  Henderson,  279  U.S.  639,  643)  the  serious 
Constitutional  question  would  remain.  The  statute 
must  be  construed  to  avoid  it. 

(2)  The  foregoing  difficulty  is  aggravated  by  the 
fact  that  in  assessing  '^additions"  under  1939  Code 
Sec.  294(d)  the  Commissioner  acts  in  the  dual  ca- 
pacity of  the  executive  officer  bearing  the  responsi- 
bility of  finding  and  collecting  revenue,  and  a  quasi- 
judge  who  has  to  make  a  judicial  finding  of  fault. 
Many  cases  have  held  such  double  functions  violative 
of  due  process  of  law.  The  point  was  raised  before 
the  United  States  Supreme  Court  but  not  decided  in 
the  case  of  Tumey  v.  Ohio,  273  U.S.  510,  71  L.  Ed. 
749.  In  that  case  the  same  official,  acting  as  both 
judge  and  mayor,  imposed  fines  for  violations  of  the 
prohibition  law.  The  defense  claimed  due  process  was 
violated  both  because  of  the  conflict  of  official  duties, 
and  because  of  a  personal  conflict,  the  judge-mayor's 
salary  being  paid  out  of  the  fines  imposed.  The  con- 
viction  was   reversed   upon   the   latter   ground;   the 
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question  of  incompatibility  of  official  duties  was  not 
reached.  It  comes  up  in  the  present  case,  however. 
The  argument  of  counsel  is  given  in  condensed  form 
71  L.  Ed.  749,  750,  as  follows: 

Tiimey  v.  Ohio,  273  U.S.  510,  71  L.  Ed.  749,  750: 

(Argument  of  Counsel)  "The  mayor  who  tried 
the  instant  case,  was  financially  interested  in  his 
decision  as  executive  head  of  the  village  and  was 
operating  his  court  as  a  commercial  proposition 
for  the  purpose  of  making  money  for  his  vil- 
lage." 

Of  the  cases  cited  in  support  of  this  proposition, 
the  following  are  especially  in  point: 

Pearce  Atwood  (1816),  13  Mass.  324,  340-41  (vio- 
lation of  Sunday  laws;  judge,  taxpayer  of  town  to 
whose  special  benefit  fines  accrued,  held  disqualified)  ; 

Nettleton's  Appeal  (1859),  28  Conn.  268  (judge, 
one  of  selectmen  of  town,  having  duty  to  administer 
property  of  incompetents,  held  disqualified  to  pass  on 
application  to  appoint  conservator  for  property  of 
incompetent)  ;  the  Court  said  (p.  271)  : 

"Selectmen  are,  for  most  purposes,  the  agents  of 
the  town  and  the  guardians  of  its  treasury,  ap- 
pointed (in  the  language  of  an  ancient  statute) 
'to  take  care  of  and  order  its  prudential  affairs' 
as  well  as  to  inspect  the  conduct  and  management 
of  all  persons  residing  in  it,  with  an  especial  ref- 
erence to  the  protection  of  the  town  against  lia- 
bility for  the  maintenance  of  persons  reduced  to 
want. 

"...  — It  would  be  shocking  to  all  our  notions  in 
regard  to  judicial  dignity,  impartiality  and  de- 
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corum,  to  witness,  in  the  same  person,  at  the  same 
time,  the  exercise  of  functions  so  incongruous  and 
incompatible." 

In  the  case  at  bar,  every  -finding  of  ^'willful  neglecf 
which  the  Commissioner  makes  brings  in  added  rev- 
enue, and  makes  it  less  pressing  for  him  to  find  rev- 
enue elsewhere.  (1939  Code,  26  USC  3600;  1954  Code, 
26  use  7601.)  The  Commissioner  and  his  deputies 
would  thus  be  exposed  to  the  temptation  not  only  to 
collect  revenue,  but  to  create  it.  The  same  factors 
come  into  play  which  have  been  noted  in  cases  of 
coerced  confessions.  As  the  United  States  Supreme 
Court  said  in  MeNabh  v.  U.S.,  318  U.S.  332,  87  L. 
Ed.  819  (pp.  344-826  n.  8)  : 

^'  ^  .  .  An  experienced  civil  officer  observed, 
"There  is  a  great  deal  of  laziness  in  it.  It  is  far 
pleasanter  to  sit  comfortably  in  the  shade  rub- 
bing red  pepper  into  a  poor  devil's  eyes,  than  to 
go  about  in  the  sun  hunting  up  evidence."  This 
was  a  new  view  to  me,  but  I  have  no  doubt  of  its 
truth'.  Sir  Fitzjames  Stephen,  A  History  of  the 
Criminal  Law  of  England  (1883)  vol.  1,  p.  442, 
note  ..." 

So  it  is  far  easier  to  make  charges  of  fault  and  then 
offer  to  compromise  them  tha')i  to  go  to  work  can- 
vassing  for  legitimate  sources  of  revenue. 

It  is  true  that  in  making  claims  based  on  fraud,  the 
Commissioner  makes  a  preliminary  finding  of  fault. 
But  such  cases  go  into  the  Tax  Court  with  the  burden 
of  proof  on  the  Commissioner.  (1954  Code,  26  USC 
7454 — we  cite  the  1954  Code,  here  as  on  a  procedural 
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point.)  As  to  the  "additions"  under  Sec.  294(d)  on 
the  other  hand,  if  the  Commissioner's  contentions  be 
accepted,  the  Commissioner  acting  in  a  dual  capacity, 
makes  a  finding  of  fault,  and  then  goes  into  the  Tax 
Court  with  a  presumption  in  his  favor  and  the  burden 
of  proof  on  the  taxpayer.  (Rule  32.) 

All  of  these  difficulties  are  avoided  by  simply  taking 
the  literal  meaning  of  the  statute,  and  holding  the 
deficiency  notice  procedure  inapplicable  to  the  ''addi- 
tions" under  Sec.  294(d)  at  least  where  the  latter 
stand  alone. 

c.  Third.  Where  payments  claimed  on  the  basis 
of  alleged  fault  are  the  only  thing  involved,  if  the  de- 
ficiency notice  is  treated  as  a  determination  rather 
than  merely  an  accusation,  it  becomes  an  ex  parte,  ex- 
ecutive determination  of  fault.  If  the  "additions" 
claimed  are  criminal  penalties,  the  deficiency  notice 
would  be  an  executive  determination  of  guilt.  Legis- 
lative determinations  of  guilt  are  explicitly  forbidden 
as  bills  of  attainder.  (Const.  Art.  I,  Sec.  9,  cl.  3,  this 
prohibition  is  not  limited  to  strictly  criminal  cases, 
U.S.  V.  Lovett,  328  U.S.  303.)  An  ex  parte  executive 
determination  either  of  guilt  or  of  civil  fault,  would 
certainly  be  a  denial  of  due  process  under  the  Vth 
Amendment.  Even  without  attempting  to  decide  the 
questions,  the  serious  constitutional  issue  is  evident. 

d.  The  unconstitutionality  of  Tax  Court  Rule  32 
as  applied  was  raised  before  the  Tax  Court  (R.  15, 
22)  and  was  completely  ignored  by  it.  (R.  56,  58.) 
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C.     SUMMARY. 

The  literal  meaning  of  the  words  used  in  the  1939 
Act  makes  a  deficiency  notice  inapplicable  where  the 
only  claim  is  for  the  ''additions"  ("penalties")  under 
Sec.  294  of  that  act.  Serious  constitutional  questions 
would  arise  if  the  act  were  given  any  other  construc- 
tion. 

Under  these  circiunstances  the  correct  interpreta- 
tion is  that  the  present  claim  is  not  one  which  may 
be  enforced  by  a  deficiency  notice.  The  deficiency 
notice  does  not  state  facts  which  can  be  made  the  basis 
of  liability  in  such  a  proceeding.  Judgment  should  be 
reversed  with  direction  to  enter  decision  for  the  peti- 
tioner without  prejudice  to  the  pursuit  by  respondent 
of  any  other  remedy  which  may  be  available.  If  this 
contention  is  sustained,  it  disposes  of  the  case  and 
other  phases  need  not  be  considered. 


n.  TAX  COURT  ERRS  AS  MATTER  OF  LAW  (AND  FACT)  IN 
HOLDING  NON-FILING  NOT  DUE  TO  REASONABLE  CAUSE. 

The  argument  in  this  part  of  the  brief  is  covered 
by  the  following  points  in  the  petition: 

(R.  64)  "(3)  that  imder  the  authorities  'wilful  neg- 
lect' requires  a  'bad  purpose';  that  upon  the  pres- 
ent record  as  a  matter  of  law  no  'wilful  neglect'  is 
shown  in  the  non-filing  of  estimated  tax  returns  in  the 
two  final  years  of  an  eight-year  period;  that  the  Tax 
Court's  finding  to  the  contrary  was  unsupported  bj' 
evidence  and  capricious;  that  its  legal  conclusion  to 
the  contrary  was  not  supported  by  its  own  findings  of 
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probative    facts    and    therefore    capricious.    (Helms 
Bakeries  v.  C.I.B.,  236  F.  2d  3.) 

(R.  67)  ''3.  The  evidence,  as  a  matter  of  law,  does 
not  show  wilful  neglect,  but  on  the  contrary  shows 
reasonable  cause  for  non-filing  of  estimated  tax  re- 
turns for  the  years  1952  and  1953,  and  the  Tax  Court's 
finding  to  the  contrary  is  arbitrary  and  capricious. 

In  this  connection  the  following  finding  of  the  Tax 
Court  shows  a  misreading  of  the  testimony: 

'In  preparing  his  returns  on  Form  1040,  pe- 
titioner used  the  instruction  pamphlet,  which 
usually  accompanied  the  form,  as  a  reference 
book  where  a  reference  to  the  instructions  ap- 
peared on  the  face  of  Form  1040.' 

The  testimony  is  that  reference  to  the  instructions 
pamphlet  was  made  whenever  Form  1040  seemed  to 
require  further  elucidation,  not  merely  when  Form 
1040  referred  to  the  instructions  pamphlet.  Besides, 
the  instructions  pamphlet  always  (not  'usually')  ac- 
companied Form  1040. 

"4.  The  Tax  Court's  legal  conclusion  of  'wilful 
neglect'  and  failure  to  show  reasonable  cause  is  un- 
supported by  its  findings  of  probative  facts." 

Section  294(d)(1)(A)  provides  for  "additions"  to 
the  tax  for  non-filing  of  estimated  returns  "unless 
such  failure  is  shown  to  the  satisfaction  of  the  Com- 
missioner to  be  due  to  reasonable  cause  and  not  to 
willful  neglect". 

"Reasonable  cause"  and  "willful  neglect"  are  here 
set  forth  as  opposites.  In  short,  the  statute  penalizes 
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*' willful   neglect" — and   ^'reasonable   cause"   is   any- 
thing which  negatives  '^ willful  neglect". 

This  construction  is  indicated  by  the  recent  Fifth 
Circuit  decision  in  Patchen  v.  Corner,  258  F.  2d  544, 
552,  holding  that  it  was  the  intent  of  the  statute  to 
penalize  willful  failure  to  file  estimated  returns. 

A.     FACTS. 

In  addition  to  facts  already  set  forth  in  the  general 
statement  of  facts,  it  was  fomid  that  ''petitioner  used 
the  instruction  pamphlet  which  usually  accompanied 
the  form,  as  a  reference  book  .  .  ."  (R.  54.)  The  find- 
ing continues  by  saying,  "where  a  reference  to  the 
instructions  appeared  on  the  face  of  Form  1040". 
This  last  is  an  evident  misreading  of  the  testimony, 
which  was  that  the  instructions  pamphlet  was  con- 
sulted whenever  something  in  Form  1040  seemed  to 
require  explanation: 

(R.  34)  "...  That  is,  whenever  anything  seemed 
to  require  explanation  on  the  face  of  Form  1040, 
I  went  to  the  reference  pamphlet." 

(Of  course,  the  instructions  pamphlet  always  ac- 
companied Form  1040,  not  merely  "usually",  as  the 
Tax  Court  says  in  its  opinion.)  The  successive  refer- 
ences to  filing  of  an  estimated  return,  appearing  over 
the  years  in  Form  1040  itself,  are  set  forth  in  the 
appendix  to  this  brief. 

Thus  the  basic  facts  (found  by  the  Tax  Court  itself, 
except  for  the  above  modification  as  to  the  use  made 
of  the  instructions  pamphlets)  are  as  follows: 
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The  instructions  pamphlets  for  1948  and  1949  did 
not  require  the  -filing  of  both  forms  (i.e.,  Form  1040 
and  the  estimated  tax  return).  This  requirement  was 
introduced  in  a  j^ress  release  issued  March  13,  1950, 
and  in  the  instructions  pamphlet  for  1950  (issued 
1951).  The  1950  instructions  pamphlet  states  the  re- 
quirement, not  conspicuously  as  an  innovation,  but  in 
ordinary  type  in  the  middle  of  a  paragraph  on  page  12. 

Throughout  the  years  1944-1953  petitioner's  Forms 
1040  always  showed  on  their  face  that  no  estimated 
tax  return  had  been  filed,  but  the  Commissioner  never 
objected  to  this  procedure  until  1955  when  he  made 
the  present  claim  of  "willful  neglect"  for  non-filing 
for  the  years  1952  and  1953 — the  last  two  years  of  a 
nine-year  period.  There  is  no  documentary  evidence 
as  to  the  instructions  pamphlets  for  years  before  1948. 
(In  a  subsequent  section  we  discuss  the  question  of 
laches  arising  from  the  government's  destruction  of 
these  records.) 

But  there  are  only  two  possibilities  with  respect 
to  these  earlier  instructions  pamphlets — either  they 
stated  that  both  forms  had  to  be  filed  or  they  did  not 
so  state. 

1.  If  we  first  consider  the  view  contrary  to  the 
petitioner's  testimony,  that  the  forms  before  1948  so 
stated,  then  the  forms  followed  a  vacillating  pattern; 
those  of  1943-47  would  have  had  the  requirement, 
those  of  1948  and  1949  did  not,  those  of  1950  and  after 
restored  the  requirement.  And  all  this  tvithout  any 
change  in  the  statute. 
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If  this  is  what  happened,  then  the  Commissioner 
was  clearly  vacillating,  and  obviously  was  uncertain 
as  to  the  true  meaning  of  the  statute. 

Any  corresponding-  uncertainty  of  a  private  citizen 
would  not  be  ''willful  neglect"  imder  any  normal 
meaning  of  the  term  (we  discuss  the  legal  significance, 
infra).  This  conclusion  would  be  emphasized  by  the 
fact  that  the  Commissioner  raised  no  objection  what- 
ever over  a  period  of  nine  years. 

2.  On  the  other  hand,  if,  as  petitioner  testified 
(R.  43)  none  of  the  instructions  pamphlets  before 
that  of  1950  required  that  both  forms  be  filed,  then 
the  requirement  in  the  1950  pamphlet  and  after,  was 
an  innovation.  Since  (in  this  view)  no  such  require- 
ment had  been  made  for  the  years  1943-1949  there 
are  again  only  two  possibilities:  either  the  Commis- 
sioner forgot  the  point  for  seven  years,  or  the  Com- 
missioner changed  his  administrative  interpretation. 

The  press  release  of  March  13,  1950  (Ex.  2,  R. 
46-48)  takes  the  position  that  the  requirement  of 
filing  both  petitions  was  always  in  force.  On  its  face, 
this  is  inconsistent  with  the  contents  of  the  instruc- 
tions pamphlets,  which  were  changed  in  this  respect 
for  1950  (the  1950  pamphlet  issued  1951).  But  the 
position  taken  in  the  press  release  undoubtedly  deter- 
mined the  course  which  followed. 

Having  said  that  the  requirement  of  both  forms  was 
nothing  new,  the  Commissioner  made  no  change  what- 
soever on  the  face  of  Form  1040,  and  did  not  make 
the  new  requirement  conspicuous  as  an  innovation 
when  it  was  first  included  in  the  1950  pamphlet. 
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Instead,  with  nothing  on  Form  1040  to  indicate  a 
change,  the  new  requirement  was  tucked  away  ob- 
scurely in  the  1950  and  subsequent  pamphlets.  There 
was  the  greatest  possible  opportunity  to  miss  it.  Peti- 
tioner's overlooking  it  (contributed  to  by  the  way  in 
which  the  various  forms  dealt  with  the  point)  may 
have  been  an  oversight — it  certainly  was  not  willful 
neglect. 

We  now  consider  the  rules  of  law  which  are  rele- 
vant to  the  above  conclusion.  They  are,  that  "willful 
neglect"  imports  a  "bad  purpose"  and  does  not  cover 
a  simple  omission;  that  officers  of  the  government  are 
presiuned  to  know  what  they  are  doing,  and  that  the 
acts  of  even  minor  officials  are  relevant  in  determin- 
ing whether  a  private  individual  has  been  guilty  of 
willful  neglect. 

We  discuss  these  three  points,  but  shall  take  the 
procedural  ones  first,  and  the  substantive  definition 
of  "willful  neglect"  afterwards. 

B.     OFFICIAL  ACTS  AEE  PRESUMED  TO  BE  REGULAELY  DONE  AND 
OFFICIALS  PRESUMED  TO  KNOW  WHAT  THEY  ARE  DOING. 

Although  it  is  found  that  over  a  nine-year  period, 
petitioner's  1040  forms  always  showed  on  their  face 
that  no  estimated  tax  return  had  been  filed,  the  Tax 
Court  holds: 

(R.  57-8)  "Petitioner  could  not  rely  upon  the 
failure  of  the  revenue  service  to  call  this  omis- 
sion to  his  attention.  .  .  .  Any  reasonable  and  pru- 
dent person  would  not  rely  upon  an  impression, 
but  would  consult  the  current  law." 
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If  the  Commissioner  had  in  fact  changed  his  admin- 
istrative interpretation,  his  earlier  lack  of  objection 
would  not  have  been  any  ''failure"  but  would  have 
been  the  execution  of  the  earlier  interpretation.  Since 
the  instructions  pamphlets  varied  upon  the  identical 
questions,  it  is  not  clear  what  the  Tax  Court  means 
by  ''current  law".  Consulting  the  statute  would  have 
led  nowhere,  since  the  Commissioner's  own  applica- 
tion of  the  statute  was  not  uniform. 

The  Commissioner's  position  apparently  is  that  the 
variations  were  themselves  the  result  of  an  oversight, 
and  that  a  private  individual  has  no  right  to  assume 
that  the  Commissioner's  acts  were  intentional  or  done 
with  knowledge  of  the  facts.  In  addition,  before  the 
Tax  Court,  the  Comonissioner  made  the  rather  star- 
tling argument  that  the  long  absence  of  objection 
could  not  be  considered  as  any  approval  of  the  method 
used,  because  it  was  not  shown  that  the  Commissioner 
(or  any  deputy)  had  read  the  returns.  (!) 

The  answer  to  both  of  these  propositions  is  that 
official  acts  are  presumed  to  be  regularly  done;  this 
presumption  includes  the  presumption  that  govern- 
mental officers  have  acted  with  knowledge  of  the  rele- 
vant facts.  So,  if  the  Courts  act  upon  that  presump- 
tion, it  caymot  be  willful  neglect  for  a  private  citizen 
to  do  so. 

For  the  presumption  that  official  acts  are  regularly 
performed,  see  the  following  cases: 

U.S.  V.  Chemical  Foundation  (1926),  272  U.S.  1: 
(pp.  14-15)  "The  presiunption  of  regularity  sup- 
ports the  official  acts  of  public  officers  and,  in  the 
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absence  of  clear  evidence  to  the  contrary,  courts 
presume  that  they  have  properly  discharged  their 
official  duties  (cases).  Under  that  presiunption, 
it  will  he  taken  that  Mr.  Polk  acted  upon  knowl- 
edge of  the  material  facts/'  (Italics  added.) 

Pan  American  Petroleum  Co.  v.  U.S.   (1927),  273 
U.S.  456: 

(p.  498)  ''Under  the  Act  of  June  4,  1920,  it  was 
his  official  duty  to  administer  the  oil  reserves ;  he 
was  not  called  as  a  witness,  and  it  is  not  to  be 
assumed  that  he  was  without  knowledge  of  the 
disposition  to  be  made  of  them  or  of  the  means 
employed  to  get  storage  facilities  and  fuel  oil  for 
the  Navy.  He  is  presumed  to  have  had  knowledge 
of  what  he  signed;  ..." 

Bank  of  U.S.  v.  Dandridge  (1827),  25  U.S.  64,  69-70: 
''.  .  .  The  law  ...  It  presumes  that  every  man, 
in  his  private  and  official  character,  does  his  duty, 
until  the  contrary  is  proved;  it  will  presmne  that 
things  are  rightly  done,  unless  the  circumstances 
of  the  case  overturn  this  presumption,  according 
to  the  maxim,  omnia  preasumuntur  rite  et  so- 
lemnitur  esse  acta,  donee  probetur  in  contrariiun. 
Thus,  it  will  presume  that  a  man  acting  in  a  pub- 
lic office  has  been  rightly  appointed;  that  entries 
found  in  public  books  have  been  made  by  the 
proper  officer;  ..." 

Osborne  v.  Bank  of  U.S.  (1824),  22  U.S.  738,  830 
(the  Court  does  not  investigate  to  find  out  whether 
attorneys  appearing  before  it  really  represent  their 
respective  clients,  but  assumes  that  official  acts  are 
being  regularly  performed). 


i 


31 


Under  these  authorities  the  Courts  presume  that 
officials  act  regularly  and  with  knowledge  of  what 
they  are  doing;  they  could  but  they  do  not  make  an 
investigation  to  check  whether  attorneys  purporting 
to  represent  a  client  really  do  so. 

The  present  case  is  merely  one  of  a  private  citizen 
who  has  acted  upon  the  same  presumption. 

First,  there  is  the  presmnption  that  the  Commis- 
sioner or  his  deputies  are  familiar  with  the  obvious 
contents  of  the  returns  in  their  office, — second,  there 
is  the  presumption  that  where  no  objection  is  made 
for  some  nine  years,  this  is  because  the  returns  were 
in  the  proper  form.  The  mere  fact  that  additional  in- 
vestigation could  have  been  made,  does  not,  of  itself, 
mean  that  there  was  any  occasion  for  it. 

It  certainly  cannot  he  ^'willful  neglect'^  for  a  pri- 
vate citizen  to  act  upon  the  same  presumption  which 
the  Courts  follow  as  a  matter  of  law. 

C.     ACTS  EVEN  OF  MINOR  OFFICIALS  ARE  RELEVANT  IN  DETER- 
MINING "WILLFUL  NEGLECT"   OF  PRIVATE  CITIZEN. 

Before  the  Tax  Court  it  was  suggested,  though  not 
directly  argued,  that,  in  determining  ''reasonable 
cause"  vs.  "willful  neglect"  the  Court  could  consider 
all  facts  except  the  acts  of  the  Commissioner's  depu- 
ties themselves. 

But  the  United  States  Supreme  Court  is  directly  to 
the  contrary.  Acts  and  declarations  even  of  minor 
officials  are  relevant  in  deciding  whether  there  has 
been  "willful  neglect"  or  "reasonable  cause".  This  is 
clear  from  the  decision  in  Heikinnen  v.  U.S.,  355  U.S. 
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273,  as  well  as  from  the  earlier  one  of  Hessman  v. 
Campbell,  134  F.S.  416. 

Heikinnen  v.  U.S.,  355  U.S.  273,  was  an  immigra- 
tion case,  but  it  was  based  on  two  tax  cases.  One  of 
these  was  Z7.*S'.  v.  Murdoch,  290  U.S.  389,  which  in 
turn  is  based  on  Felton  v.  U.S.,  96  U.S.  699,  a  civil 
action  for  a  penalty  under  the  internal  revenue  laws. 
In  Heikinnen  v.  U.S.,  the  Supreme  Court  held  the 
evidence  of  'Svillful  failure"  insufficient  as  a  matter 
of  law — largely  on  the  basis  of  statements  of  mmor 
officers : 

(pp.  276-7)  ''The  Government  argues  that  peti- 
tioner willfully  failed  to  make  timely  application 
to  Fmland,  or  to  some  other  country  to  receive 
him,  and  that  if  he  had  done  so  he  might  have 
been  able  to  identify,  within  the  time  prescribed, 
a  comitry  to  which  he  could  go." 

(p.  279)  "There  can  be  no  willful  failure  by  a 
deportee,  in  the  sense  of  §  20(c)  to  apply  to  and 
identify  a  country  willing  to  receive  him  in  the 
absence  of  evidence,  or  an  inference  permissible 
under  the  statute,  of  a  'bad  purpose'  or  '(non-)' 
justifiable  excuse;  or  the  like.  Cf.  United  States 
V.  Murdock,  290  U.S.  389,  394;  Spies  v.  United 
States,  317  U.S.  492,  497,  498.  Inspector  Maki 
had  informed  petitioner  that  his  purpose,  in  pro- 
curing the  'passport  data'  on  April  9,  1952,  was 
to  send  it  to  the  District  Director  at  Chicago, 
where  it  'would  be  considered  .  .  .  with  a  view 
towards  .  .  .  obtaining  some  travel  document  or 
other  in  this  case'.  Moreover,  the  letter  of  April 
30,  1952,  from  the  officer  in  charge  of  the  Duluth 
office,  told  petitioner,  in  the  plainest  language, 
that  the  service  was  making  the  arrangements  to 
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effect  his  deportation  and,  when  completed,  he 
would  be  notified  when  and  where  to  present  him- 
self for  deportation.  Surely  petitioner  was  justi- 
fied in  relying  upon  the  plain  meaning  of  those 
simple  words,  and  it  cannot  be  said  that  he  acted 
'willfully' — i.e.,  with  a  'bad  purpose'  or  without 
'justifiable  excuse' — in  doing  so,  until  at  least, 
they  were  in  some  way  countermanded,  which 
was  never  done  within  the  prescribed  period." 
(Court's  italics.) 

To  the  same  effect  is  Hessman  v.  Campbell,  134 
F.S.  416,  418,  a  tax  case. 

So  in  the  present  case,  it  was  relevant  to  the  issue 
of  "reasonable  cause"  vs.  "willful  neglect"  that  (1) 
the  instructions  pamphlets  before  1950  did  not  require 
the  filing  of  both  forms;  (2)  no  change  occurred  in 
Form  1040 ;  (3)  the  change  in  the  1950  pamphlet  was 
obscure,  on  an  inside  page;  (4)  the  Commissioner 
made  no  objection  to  the  method  used  for  a  period 
of  some  nine  years. 

D.     "  WILLFUL  NEGLECT ' '  REQIHEES  ' ' BAD  PUBPOSE ' ' . 

The  foregoing  quotation  from  Heikinnen  v.  U.S., 
355  U.S.  273,  279,  includes  the  formula  that  "willful 
failure"  requires  a  "bad  purpose".  It  is  necessary 
only  to  add  the  original  language  from  Felton  v.  U.S., 
96  U.S.  699,  702: 

"Doing  or  omitting  to  do  a  thing  knowingly  and 
willfully,  implies  not  only  a  knowledge  of  the 
thing,  but  a  determination  with  a  bad  intent  to 
do  it,  or  to  omit  to  do  it.  'The  word  "willfully"  ', 
says  Chief  Justice  Shaw,  'in  the  ordinary  sense 
in  which  it  is  used  in  statutes,  means  not  merely 
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"voluntarily",  but  with  a  bad  purpose.'  Com.  v. 
Kneeland,  20  Pick.  220.  'It  is  frequently  under- 
stood', says  Bishop,  'as  signifying  an  evil  intent 
without  justifiable  excuse.'  " 

In  Felton  v.  U.S.,  96  U.S.  699,  the  petitioner  was 
in  a  less  favorable  position  than  here.  Felton  had 
acted  squarely  contrary  to  the  directions  of  the  tax 
officials,  instead  of  following  their  implied  directions. 

The  counterpart  to  the  rule  that  "willful  neglect" 
requires  a  bad  purpose  is  that  "reasonable  cause" 
requires  no  more  than  ordinary  business  prudence. 
(Hatfried  Inc.  v.  C.I.R.,  162  F.  2d  628,  635 ;  Orient 
Inv.  <&  Fin.  Co.  v.  C.I.B.,  166  F.  2d  601,  603-4;  In  re 
Fish's  Estate,  203  F.  2d  358,  359.)  The  Tax  Court 
brushed  this  argmnent  aside.  (R.  57.)  But  we  have 
already  shown  that  the  presumption  that  public 
officers  have  regularly  performed  their  duties  with 
knowledge  of  material  facts,  is  a  presiunption  which 
the  Courts  follow  as  a  matter  of  law.  This  is  certainly 
not  less  than  "ordinary  business  prudence"  in  private 
affairs. 

E.  ALTERNATIVELY  CLEAR  ERROR  IN  PACT. 

We  believe  that  under  the  foregoing  authorities  the 
finding  of  "willful  neglect"  is  erroneous  as  a  matter 
of  law.  If  not,  it  is  "clearly  erroneous"  as  a  matter 
of  fact.  On  this  theory,  too,  the  judgment  of  the  Tax 
Court  would  have  to  be  reversed.  {Helms  Bakeries  v. 
C.I.B.,  236  F.  2d  3,  9.) 
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III.    TAX  COURT  UNCONSTITUTIONALLY  PUT  BURDEN 
OF  PROOF  ON  PETITIONER. 

This  argument  is  covered  by  the  following  j^oints 
in  the  petition: 

R.  64)  ^'(4)  that,  in  any  event,  petitioner  was 
denied  due  process  of  law  in  violation  of  the  Vth 
Amendment  to  the  United  States  Constitution  in  that 
the  Tax  Court  measured  the  evidence  on  the  present 
claim  according  to  the  inverted  burden  of  proof  pro- 
vided for  in  Tax  Court  Rule  32." 

It  is  also  included  in  par.  ^'2"  on  R.  66-7,  already 
quoted,  in  connection  with  subdivision  ''I"  of  this 
brief. 

Since  the  Tax  Court  refused  to  accept  the  conten- 
tion that  the  deficiency-notice  procedure  does  not 
apply  to  simple  claims  for  the  "additions"  under 
Sec.  294(d),  it  was  faced  with  the  question  whether 
it  could  constitutionally  apply  the  inverted  burden  of 
proof  of  Tax  Court  Rule  32. 

We  have  already  presented  the  argument  on  this 
point  as  an  aid  to  the  statutory  construction  of  1939 
Code  Sees.  271,  272,  294(d).  (Subdivision  I-B  of  this 
brief,  supra.)  If  this  statutory  construction  is  re- 
jected, then  the  unconstitutionality  of  the  inverted 
burden  of  proof  as  applied  to  an  adjudication  of 
fault  (as  distinguished  from  a  determination  of  the 
amount  of  a  tax)  becomes  an  independent  issue.  This 
issue  is  one  which  was  carefully  framed  in  the  Tax 
Court,  and  which  the  Tax  Court  blandly  ignored.  The 
Tax  Court  cites  two  cases  involving  determination  of 
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the  amount  of  tax,  not  adjudication  of  fault.  (R.  56, 
citing  Wickwwe  v.  Beinecke,  275  U.S.  101,  and  Welch 
V.  Helvering,  290'  U.S.  111.)  Without  other  or  fur- 
ther discussion,  it  measures  the  evidence  from  the 
premise  that  petitioner  had  the  burden  of  proof.  (R. 
56,  58.)  Since  the  inverted  burden  of  proof  is  a  denial 
of  due  process  in  an  adjudication  of  fault,  the  judg- 
ment must  be  reversed  on  this  ground  in  any  event. 
This  point  is  especially  important  since  the  Tax  Court 
made  findings: 

(R.  54)  ''Petitioner  was  unable  to  recall  how  he 
found  out  how  to  use  and  compute  his  income 
under  section  107,  but  thought  he  got  such  in- 
formation from  conversations  with  other  attor- 
neys who  were  familiar  with  such  section" 

and  again: 

(R.  57)  "Petitioner  could  not  recall  where  he 
gained  such  impression  [as  to  change  in  require- 
ments]" 

This  relates  to  matters  occurring  11  and  12  or  13 
years  before  the  trial.  (The  trial  took  place  on  Oc- 
tober 3,  1957,  R.  18;  the  first  application  of  Sec.  107 
was  in  1946,  R.  54;  the  year  in  which  petitioner 
thought  the  requirements  were  changed  was  1944,  or 
1945,  R.  42,  53.)  It  is  at  least  inferrable  that  the  Tax 
Court  considers  these  lacunae  in  recollection  as  evi- 
dence of  neglect. 

But  the  issue  is,  what  actually  happened,  not  what 
is  remembered  or  forgotten  from  11  to  13  years  later. 
//  gaps  in  recollection  are  thought  important,  then  the 
hurden  of  proof  becomes  crucial. 
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IV.     COMMISSIONER'S  PROCEEDING  BARRED  BY  LACHES- 
DENIAL  OF  DUE  PROCESS  OF  LAW. 

The  point  that  the  Commissioner's  proceeding  is 
barred  by  laches  amoimting  to  denial  of  due  process 
of  law  is  covered  by  the  following  points  in  the  peti- 
tion: 

(R.  65)  ^'  (6)  that  the  Forms  1040  and  accompany- 
ing instructions  pamphlets  for  years  preceding  1952 
are  relevant  to  the  issue  of  'good  cause'  versus  'wil- 
ful neglect';  that  after  having  destroyed  these  docu- 
ments as  too  old,  the  respondent  denied  due  process 
of  law  to  petitioner  in  violation  of  the  Vth  Amend- 
ment to  the  United  States  Constitution  in  pressing  a 
claim  on  which  it  had  destroyed  relevant  evidence; 
that  for  the  same  reasons  respondent  was  guilty  of 
laches  which  upon  these  facts  operates  against  the 
government. ' ' 

(R.  67-8)  "6.  The  government  having  heretofore 
destroyed  as  too  old,  evidence  which  is  relevant  to  the 
issues  of  this  case  deprives  petitioner  of  due  process 
of  law  by  now  pressing  the  claim;  for  which  reason 
the  government  is  barred  by  laches." 

The  Commissioner's  office  destroyed  records  ante- 
dating the  statute  of  limitations.  Petitioner  attempted 
to  get  them  but  was  told  they  had  been  destroyed. 
(Exhibit  10,  R.  49-51.)  The  instructions  pamphlet  for 
1948  was  the  earliest  of  these  documents  which  either 
side  was  able  to  produce. 

The  instructions  pamphlets  for  1948  and  1949 
showed  that  in  1950  the  Commissioner  changed  his 
instructions   regarding   the   necessity   of  filing    both 
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Form  1040  and  the  estimated  return.  This  was  true 
although  the  Commissioner  denied  it.  (Ex.  2,  R.  46- 

48.) 

The  petitioner  testified  that  he  was  informed  that 
a  similar  change  had  taken  place  about  1944.  (R.  33, 
43.) 

The  Commissioner  and  the  Tax  Court  take  the  posi- 
tion that  this  did  not  happen,  and  was  merely  an 
''impression"  based  on  "rumor",  which  constituted 
mere  "ignorance  of  the  law".    (R.  24,  57,  58.) 

But  just  as  much  as  the  1948-50  forms  showed  that 
(contrary  to  the  Commissioner's  contentions)  the 
Commissioner  had  changed  his  instructions  at  that 
time,  production  of  the  1943-1945  records  may  very 
well  have  shown  that  the  practice  had  likewise  been 
changed  at  this  earlier  period. 

If  so,  petitioner  would  be  shown  to  have  acted  not 
on  "impression",  "rumor"  or  in  "ignorance  of  the 
law",  but  to  have  acted  according  to  the  law  as  the 
Commissioner  then  administratively  interpt^eted  it. 
Respondent,  having  itself  destroyed  the  records,  now 
claims  a  penalty  based  upon  total  discoimting  of  peti- 
tioner's testimony  that  it  had  been  announced  in  1944 
that  filing  of  estimated  tax  returns  was  optional.  The 
records  themselves  would  tend  to  show  whether  that 
was  true  or  not — just  as  the  records  immediately  be- 
fore and  after  1950  tend  to  corroborate  the  point. 

Due  process  of  law  encompasses  the  "traditional 
notions  of  fair  play  and  substantial  justice."  {MilU- 
ken  V.  Meyer,  311  U.S.  457,  463;  see  also  Galvan  v. 
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Press,  347  U.S.  522,  530;  McDonald  v.  Mahee,  243 
U.S.  90,  91;  Holden  v.  Hardy,  169  U.S.  366,  389.) 

It  is  certainly  not  in  accord  with  any  "traditional 
notions  of  fair  play  and  substantial  justice"  to  permit 
a  party  to  prosecute  a  claim  after  that  same  party  has 
destroyed  relevant  evidence.  This  is  all  the  more  true 
where  the  relevant  evidence  has  been  destroyed  be- 
cause of  lapse  of  time. 

On  the  part  of  a  private  litigant  such  conduct 
would  constitute  laches.  (Cf.  Whitney  v.  Fox,  166 
U.S.  637,  648;  Mackall  v.  Casilear,  137  U.S.  556,  566; 
Foster  v.  3Iansfield  C.  <&  Lake  M.  R.  Co.,  146  U.S. 
88,  100,  all  dealing  with  loss  or  destruction  of  evi- 
dence.) On  the  part  of  the  government  it  is  a  kind 
of  laches  which  the  constitution  enforces  against  the 
government.  (Amendment  V,  U.S.  Constitution,  and 
cases  cited  supra  on  fundamentals  of  due  process.) 

(In  criminal  cases,  lapse  of  time  coupled  with  loss  of 
evidence  bars  the  government  under  the  Vlth  Amend- 
ment independently  of  any  statute  of  limitations.  U.S. 
V.  Provoo,  17  F.R.D.  183,  194,  203;  aff'd,  350  U.S.  357. 
The  constitutional  provision  in  effect  raises  laches 
against  the  government.) 

The  Tax  Couii:  cites  U.S.  v.  Siimmerlin,  310  U.S. 
414,  416,  as  holding  that  the  government  is  not  subject 
to  laches.  But  there  the  defense  of  laches  did  not  also 
raise  a  constitutional  issue.  Laches  as  such  may  not 
run  against  the  government;  but  it  does  so  to  the 
extent  that  is  needed  to  satisfy  requirements  of  due 
process  of  law. 
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V.    THE  TAX  COURT  ERRED  IN  FINDING  SUBSTANTIAL  UN- 
DERESTIMATION AND  ASSESSING  DOUBLE  PENALTIES. 

The  argument  in  this  part  of  the  brief  is  covered 
by  the  following  points  in  the  petition: 

(R.  64-5)  '^5.  The  provisions  of  section  294((i)(2) 
of  the  1939  Code  are  not  cumulative  to  those  of  section 
294(d)  (1)  (A)  and  do  not  apply  to  the  present  case 
at  all  and  section  294(d)(2)  does  not  apply  at  all  to 
the  non-filing  of  an  estimated  tax  return. ' ' 

(R.  67)  "5.  The  provisions  of  Section  294(d)(2) 
of  the  1939  Code  are  not  cumulative  to  those  of  section 
294(d)  (1)  (A)  and  do  not  apply  to  the  present  case 
at  all." 

A.     NO  SUBSTANTIAL  UNDERESTIMATION  WHERE  REASONABLE 
CAUSE  rOR  NON-riLING. 

'^  Substantial  underestimation"  connotes  an  affirma- 
tive act,  and  contains  at  least  a  suggestion  of  fraud. 
Whatever  may  be  the  situation  where  there  is  no  rea- 
sonable cause  for  non-filing,  there  certainly  cannot  be 
said  to  be  a  ''substantial  imderestimation"  where 
there  is  good  cause  for  the  non-filing.  Not  even  Fuller 
V.  Commissioner,  20  TC  308,  holds  to  the  contrary. 

Needless  to  say  "substantial  underestimation"  does 
not,  in  the  ordinary  significance  of  words,  mean  an 
omission  divorced  from  any  affirmative  act — i.e.,  sim- 
ple non-filing.  Nor  is  any  such  definition  contained  in 
the  section  giving  special  definitions  for  purposes  of 
the  1939  Act — i.e..  Sec.  22,  and  to  a  certain  extent  also 
Sees.  11  and  12. 

Greater  details  together  with  authorities  on  this 
point  will  be  given  in  the  next  section  when  we  dis- 
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cuss  the  Commissioner's  claim  that  section  294  gives 
cumulative  remedies. 

In  short,  when  good  cause  is  shown  for  non-filing, 
Sec.  294(d)(2)  does  not  come  into  play  at  all.  The 
penalty  claimed  for  ''substantial  imder estimation" 
falls  along  with  the  penalty  claimed  for  non-filing. 

B.     SECTION  294  DOES  NOT  PROVIDE  FOR  DOUBLE  PENALTIES. 

The  commissioner  claims  that  where  no  estimated 
tax  return  is  filed  he  can  (in  the  absence  of  reasonable 
cause)  impose  two  penalties  for  the  same  act:  that 
where  the  statute  has  expressly  imposed  one  penalty 
for  non-filing,  another  penalty,  imposed  in  terms  for 
"substantial  underestimation"  also  includes  non- 
filing. 

The  Tax  Court  has  assessed  cumulative  penalties 
imder  both  Sees.  294(d)(1)(A)  and  294(d)(2).  Since 
petitioner  denies  "willful  neglect"  as  a  matter  of  law, 
two  distinct  questions  arise. 

If  petitioner  is  sustained  on  objections  to  the  charge 
of  "willful  neglect",  then  the  question  is  whether  an 
"addition"  imder  Sec.  294(d)(2)  can  stand  alone. 
(There  are  no  authorities  on  this  point.)  This  is  the 
question  discussed  in  subdivision  "A",  supra. 

If,  on  the  other  hand,  the  first  part  of  the  appeal 
is  not  sustained,  then  there  is  the  question  whether 
Sec.  294(d)  authorizes  cumulative  penalties  for  the 
same  omission. 

Since  the  decision  of  the  Tax  Court  there  have  been 
three  Court  of  Appeals  decisions:  Acker  v.  C.I.R.,  258 
F.  2d  568  (cert,  granted  Jan.  19,  1959,  27  L.W.  3207)  ; 
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PatcUn  V.  C.I.E.,  258  F.  2d  544  (C.A.  5) ;  and  Han- 
sen V.  C.I.R.,  259  F.  2d  585. 

Of  these  the  Acker  case  held  against  the  double 
penalty;  the  Patchen  and  Hansen  decisions  upheld  it. 

Before  discussing  these  cases,  we  shall  make  an  in- 
dependent analysis  of  the  statute  (none  of  the  three 
opinions  makes  the  analysis  which  follows). 

1.    General  Principles  of  Construction. 

a.  On  its  face,  Sec.  294  uses  the  phrases  "failure 
to  file"  and  "substantial  imderestimation"  separately 
and  with  separate  meanings.  Since  they  are  used  sep- 
arately in  different  subsections,  they  are  assumed  to 
be  used  in  different  senses.  A  statute  is  to  be  con- 
strued to  give  meaning  to  every  one  of  its  terms. 
(U.S.  V.  Menasche,  348  U.S.  528,  538;  Piatt  v.  Union 
P.R.  Co.,  99  U.S.  48,  58-9.) 

This  view  is  reinforced  by  Sec.  22  of  the  1939  act, 
which  gives  a  list  of  special  definitions.  The  ordinary 
meaning  of  "substantial  underestimation"  certainly 
is  not  a  mere  passive  omission;  but  statutes  can  and 
sometimes  do  incorporate  special  definitions  of  terms 
which  they  use.  But  section  22  contains  no  special 
definition  of  the  phrase  "substantial  underestima- 
tion". This  corroborates  the  prima  facie  interpreta- 
tion: "failure  to  file"  and  "substantial  imderestima- 
tion" have  distinct  meanings  in  section  294  and  do 
not  overlap. 

b.  Fuller  v.  CJ.E.,  20  T.C.  308,  quotes  a  Congres- 
sional conference  report  to  the  effect  that  where  no 
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estimated  tax  return  is  tiled,  the  estimate  will  be  taken 
to  have  been  zero  for  purposes  of  Sec.  294(d)(2). 
(There  is  also  a  treasury  regulation  to  the  same  effect, 
but,  of  course,  the  regulation  cannot  supply  anything 
which  is  not  in  the  statute.  U.S.  v.  Calamaro,  354  U.S. 
351,  358-9,  1  L.  Ed.  (2d)  1394,  1399-1400.) 

The  trouble  with  this  item  from  the  conference 
report  is  that  it  goes  contrary  to  the  ordinary  mean- 
ing of  the  language  of  the  statute  in  its  final  form. 
Where  a  statute  has  a  well-defined  meaning  within 
its  four  corners,  resort  caimot  be  had  to  legislative 
committee  reports  to  contradict  that  meaning. 

Bate  Refrigerating  Co.  v.  Sulzberger,  157  U.S. 
41-46. 

Eelvering  v.  City  Bank  F.T.  Co.,  296  U.S.  85,  89: 

''We  are  not  at  liberty  to  construe  language  so 
plain  as  to  need  no  construction,  or  to  refer  to 
Committee  reports  where  there  can  be  no  doubt 
of  the  meaning  of  the  words  used." 

McKenzie  v.  Hare,  239  U.S.  299,  308: 

''Whatever  was  said  in  the  debates  on  the  bill  or 
in  the  reports  concerning  it,  preceding  its  enact- 
ment or  during  its  enactment,  must  give  way  to 
its  language;  or  rather,  all  the  reasons  that  in- 
duced its  enactment  and  all  of  its  purposes  must 
be  sui^posed  to  be  satisfied  and  expressed  by  its 
words,  and  it  makes  no  difference  that  in  discus- 
sion some  may  have  been  give  more  prominence 
than  others,  seemed  more  urgent  and  insistent 
than  others,  presented  the  mischief  intended  to 
be  remedied  more  conspicuously  than  others." 
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U.S.  V.  Shreveport  Grain  <&  C.  Co.,  287  U.S.  77,  83: 
^'In  proper  cases,  such  reports  are  given  consid- 
eration in  determining  the  meaning  of  a  statute, 
but  only  where  that  meaning  is  doubtful.  TJiey 
cannot  he  resorted  to  for  the  purpose  of  constru- 
ing a  statute  contrary  to  the  ^natural  import  of 
its  terms."    (Emphasis  added.) 

U.S.  V.  Mo.  Pac.  By.,  278  U.S.  269,  278: 
"When  doubts  exist  and  construction  is  permis- 
sible, reports  of  the  committees  of  Congress  and 
statements  by  those  in  charge  of  the  measure  and 
other  like  extraneous  matter  may  be  taken  into 
consideration  to  aid  in  the  ascertainment  of  the 
tiiie  legislative  interest.  But  where  the  language 
of  an  enactment  is  clear  and  construction  accord- 
ing to  its  terms  does  not  lead  to  absurd  or  im- 
practicable consequences,  the  words  employed  are 
to  be  taken  as  the  final  expression  of  the  meaning 
intended  and  in  such  cases  legislative  history  may 
not  be  used  to  support  a  construction  that  adds  to 
or  takes  from  the  significance  of  the  words  em- 
ployed."   (Emphasis  added.) 

Standard  Fashion  Co.  v.  Magrane-Houston  Co.,  258 
U.S.  346,  356: 

"Much  is  said  in  the  briefs  concerning  the  re- 
ports of  committees  concerned  with  the  enactment 
of  this  legislation,  but  the  words  of  the  act  are 
plain,  and  their  meaning  is  apparent,  without  the 
necessity  of  resorting  to  the  extraneous  and  often 
unsatisfactory  aid  of  such  reports." 

Penn.  By.  v.  Int.  Coal  Mine  Co.,  230  U.S.  184,  199: 
"But  while  they  may  be  looked  at  to  explain 
doubtful  expressions,  not  even  formal  reports  .  .  . 


45 


can  be  resorted  to  for  the  purpose  of  construing 
a  statute  contrary  to  its  plain  meaning,   or  to 
make  identical  that  which  is  radically  different." 
Cammetti  v.  U.S.,  242  U.S.  470. 

From  these  authorities  it  is  clear  (1)  that  the  Con- 
ference committee  report  cannot  be  used  to  '^  con- 
strue" section  294  of  the  1939  act,  since  (2)  the  sec- 
tion both  on  its  face  and  in  conjunction  with  section 
22,  shows  that  ''failure  to  file"  and  "substantial 
underestimation"  are  two  different  things,  and  the 
act  does  not  impose  the  penalties  for  both  on  one 
alone.  Here,  w^here  non-filing  is  claimed,  it  was  error 
also  to  impose  a  penalty  for  supposed  "substantial 
underestimation. ' ' 

2.    Decided  cases. 

None  of  the  decided  cases  considers  either  the  effect 
of  the  list  of  special  definitions  conformed  in  Sec.  22, 
nor  the  principle  that  outside  aids  to  construction  are 
impermissible  except  in  case  of  ambiguity.  Nor  does 
any  of  the  three  cases  consider  the  effect  of  U.S.  v. 
Calamaro,  354  U.S.  351.  Even  with  these  limitations, 
the  Sixth  Circuit  held  the  provisions  not  cumulative. 
(Acker  v.  C.I.R.,  258  F.  2d  568.) 

Hansen  v.  C.I.Tt.,  258  F.  2d  585,  was  a  decision  of 
the  Ninth  Circuit,  before  Judges  Pope,  Barnes,  Ham- 
ley.  The  opinion  is  written  by  Judge  Barnes.  With 
all  due  respect  to  the  learned  panel,  this  opinion  bases 
its  holdings  upon  wholly  unsound  considerations. 

The  jirst  is  the  same  conference  report  used  in  the 
Fuller  case,  supra.  We  have  already  shown  that  the 
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statute  has  a  definitely  ascertainable  meaning  within 
its  four  corners,  in  which  event  no  resort  may  be  had 
to  conference  reports  to  change  that  meaning. 

Secondly,  the  panel  points  to  the  circumstance  that 
the  1954  Internal  Revenue  Act  explicitly  makes  the 
two  sections  non  cumulative.  This  is  thought  to  show 
that  the  1939  act  must  have  been  cumulative. 

But  that  indicates  a  failure  to  think  the  problem 
through. 

The  1954  act  cannot  give  the  1939  act  any  different 
meaning  from  what  the  1939  act  had  when  it  was 
passed.  The  later  act  is  at  best  an  extrinsic  aid  to 
construction.  It  may  be  used  imder  the  same  circum- 
stances and  to  the  same  extent  as  any  other  extrinsic 
aid  to  construction.  That  is  to  say,  it  may  be  used,  if 
at  all,  to  clear  up  an  ambiguity  where  the  meaning  of 
the  statute  cannot  be  determined  from  its  four  cor- 
ners. But,  as  we  have  already  seen.  Sec.  294(d)  taken 
together  with  Sec.  22,  has  a  definitely  ascertainable 
meaning  within  its  four  comers.  (As  also  already 
noted.  Sec.  22  is  overlooked  by  all  the  opinions.)  Since 
Sec.  294(d)  has  a  definitely  ascertainable  meaning, 
extrinsic  aids  to  construction  are  inadmissible.  This 
includes  the  subsequent  statute.  (The  1954  amendment 
showed  merely  that  Congress  disapproved  the  Com- 
missioner's administration  of  the  1939  Act.) 

Patchen  v.  C.I.B.,  258  F.  2d  544  (C.A.  5),  likewise 
makes  an  incomplete  analysis.  Pointing  out  that  will- 
ful underestimation  is  penalized  regardless  of  excuse, 
while  non-filing  is   excused  hj  reasonable   cause,   it 

says: 
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(p.  552)  ''This  imports  that  this  is  expected  to 
be  an  additional  sanction  for  those  who  without 
justification,  fail  to  file  a  declaration  or  pay." 

This  wholly  overlooks  the  aspect  that  under  this 
construction,  Sec.  294(d)  may  be  held  to  impose  an 
independent  penalty  even  where  the  non^fiUng  is 
found  to  he  excused  hij  reasonable  cause.  Conversely, 
it  means  that  Sec.  294(d)(1)(A)  could  never  stand 
alone — which  runs  counter  to  the  framework  of  the 
section,  which  makes  294(d)(1)(A)  a  subdivision  of 
294(d)(1)  and  not  a  subdivision  of  294(d)(2). 

The  Patchen  opinion  also  says: 

(p.  552)  "And  more  important,  it  might  have 
recognized  that  those  whose  willful  non-excusable 
acts  prevented  the  effective  operation  of  the 
scheme  of  self -assessment  and  current  payment, 
ought  to  bear  some  additional  disadvantage  over 
the  person  whose  arithmetic  or  prognostication 
was  merely  faulty." 

This  we  submit  misconstrues  294(d)(2)  and  again 
incompletely  considers  294(d)(1)(A). 

The  above  passage  misconstrues  294(d)  (2)  because 
the  ordinary  meaning  of  "underestimation"  is  not  an 
arithmetical  error.  Again,  imder  the  ordinary  mean- 
ing of  the  terms,  the  requirement  that  the  under- 
estimation be  "substantial",  eliminates  the  cases  where 
the  prognostication  is  "merely"  faulty. 

The  above  passage  incompletely  considers  294(d) 
(1)  (A)  because  it  does  not  even  discuss  the  situation 
where  non-filing  is  held  excusable,  but  where  (under 


48 


the  Commissioner's  contention)  a  penalty  would  none- 
theless be  exacted  under  294:(d)(2)  which  does  not 
mention  non-filing  at  all. 

3.    Summary. 

The  ordinary  meaning  of  the  language  of  Sees. 
294(d)(1)(A)  and  294(d)(2)  coupled  with  the  spe- 
cial definitions  given  in  section  22,  shows  that  sections 
294(d)(1)(A)  and  294(d)(2)  are  meant  to  apply  to 
distinct  situations,  and  are  not  intended  to  overlap. 
Since  they  do  not  overlap,  they  cannot  be  applied 
cumulatively  to  the  same  act  or  omission. 


VI.    AT  MOST  COMMISSIONER  CAN  RECOVER  ONLY  $48.97. 

The  point  that  $48.97  is  the  maximiun  recovery  if 
any  at  all  is  possible  is  presented  at  the  following 
part  of  the  petition:  (R.  65)  "  (7)  that  respondent  can- 
not consistently  with  due  process  of  law  imder  the  Vth 
Amendment  to  the  United  States  Constitution,  in- 
crease its  claim  by  its  own  delay,  and  it  is  limited 
at  most  to  the  amount  which  it  could  have  recovered 
if  it  had  acted  immediately,  to-wit,  $48.97." 

(R.  68)  ''7.  The  government  cannot,  consistently 
with  due  process  increase  its  claim  by  its  own  delay; 
hence  it  is  at  most  limited  to  what  it  might  have 
recovered,  if  it  had  acted  promptly,  to-wit,  $48.97." 

The  Commissioner  did  not  oppose  this  contention  in 
the  Tax  Court.  The  Tax  Court  ignored  it. 

Petitioner's  returns  previous  to  1949  were  no  longer 
in  existence,  which  fact  is  part  of  the   defense  of 
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laches.  (Ex.  4,  R.  36.)  If,  however,  the  matter  of 
laches  be  disregarded,  the  Commissioner  camiot  re- 
cover more  than  he  could  have  gotten  had  he  acted 
promptly.  Since  the  earliest  year  of  which  there  is 
any  record  is  1949,  the  most  which  the  Commissioner 
may  recover  is  what  he  could  have  recovered  had  he 
made  the  claim  for  the  year  1949.  And,  in  accordance 
with  what  has  already  been  said  in  subdivision  V, 
supra,  this  is  only  what  might  have  been  recovered 
under  Sec.  294(d)(1)(A). 

The  reason  why  the  government  is  limited  to  what 
it  might  have  recovered  had  it  made  its  claim  in  1949 
is  that  it  cannot  profit  by  its  own  delay.  Had  a  de- 
mand for  filing  estimated  tax  returns  been  made,  they 
would,  of  course,  have  been  filed  in  succeeding  years. 
The  only  year  for  which  a  penalty  could  possibly  have 
been  collected  would  have  been  the  first  year  for 
which  the  demand  was  made.  There  would  have  been 
occasion  neither  for  claiming  penalties  for  more  years 
than  one,  nor  for  any  subsequent  higher  year  than 
19491 

This  is  so  because,  for  the  government  to  profit  by 
its  own  delay,  is  taking  property  without  due  process 
of  law.  Due  process  of  law  includes,  among  other 
things,  the  elementary  rules  of  fair  play;  it  has  long 
been  held  an  elementary  principle  of  fairness  that  a 
claimant  cannot  increase  the  amount  of  his  claim  by 
his  own  acts  or  delay. 

The  amount  which  could  be  claimed  under  Sec.  294 
(d)  (1)  (A)  on  petitioner's  1949  income  is  $48.97.  (See 
Exhibit  4,  R.  36,  which  includes  the  petitioner's  1949 
return.) 
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Authorities  holding  (A)  that  due  process  comprises 
elementary  rules  of  fairness  and  (B)  that  it  is  an 
elementary  rule  of  fairness  that  a  claimant  cannot 
increase  the  amount  of  his  claim  by  his  own  acts  of 
delay  are  as  follows: 

A.     FUNDAMENTAL  JUSTICE  AND  FAIRPLAY 
PART  OF  DUE  PROCESS. 

The  fundamentals  of  justice  and  f airplay  are  part 
of  due  process.     Compare  the  following  cases: 

Milliken  v.  Meyer,  311  U.S.  457,  463: 

''The  traditional  notions  of  f airplay  and  substan- 
tial justice  implicit  in  due  process  ..." 

Galvan  v.  Press,  347  U.S.  522,  530: 
"f airplay — which  is  the  essence  of  due  process". 

McDonald  v.  Mabee,  243  U.S.  90,  91 : 

"Subject  to  its  conception  of  sovereignty,  even 
the  common  law  required  a  judgment  not  to  be 
contrary  to  natural  justice." 

Holden  v.  Hardy,  169  U.S.  366,  389. 

B.     FUNDAMENTAL  PRINCIPLE  THAT  CLAIMANT  CANNOT 
ENHANCE  AMOUNT  OF  OWN  CLAIM. 

The  fimdamental  nature  of  the  rule  that  the  plain- 
tiff cannot  run  up  his  own  damages  is  expressed  in 
the  following  cases: 

Ed.  S.  MicheJson  Inc.  v.  Nebraska  TdR  Co.,  63  F. 
2d  597,  601  (CCA  8)  : 

"Such  damages,  unless  punitive  in  character,  are 
confined  to  compensation  and  the  law  does  not 
contemplate  that  the  party  recovering  for  breach 
of  a  contract  should  be  better  off  because  of  the 
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breach  than  he  would  have  been  had  the  contract 
been  carried  out  according  to  its  terms.  Defend- 
ants market  on  resale  was  not  dependent  upon 
the  market  price,  but  was  a  price  fixed  by  con- 
tract and  it  would  he  against  all  justice  to  permit 
it  to  make  a  profit  hy  the  dreach  of  this  contract, 
to  be  compensated  for  a  loss  it  never  suffered, 
and  to  be  placed,  not  in  the  same  position  in 
which  it  would  have  been  if  the  contract  had 
been  performed,  but,  in  a  much  better  position." 
(Emphasis  added.) 

Bear  Cat  Mining  Co.  v.  Graselli  Chemical  Co.,  247 
F.  266  (CCA  8)    (p.  288)  : 

*  ^'Public  interest  and  sound  morality  accord  with 
the  law  in  demanding  this;  and  if  the  injured 
party  through  negligence  or  willfulness,  allows 
the  damages  to  be  unnecessarily  enhanced,  the 
increased  loss  justly  falls  on  him.".' 

Pasquel  v.  Owen,  186  F.  2d  263  (CA  8)  (p.  273)  : 
''Damages  generally  must  be  limited  to  compen- 
sation .  .  .  and  it  was  defendant's  duty  to  exercise 
reasonable  diligence  to  minimize  damages  and  in 
no  event  should  a  party  to  a  contract  be  permitted 
to  profit  by  its  breach." 

The  United  States  Supreme  Court  has  confirmed 
this  principle  in  cases  like,  C.  <&  0.  v.  Kelly,  241  U.S. 
483,  489;  U.  S.  v.  Smith,  94  U.S.  214,  218. 

Since  $48.97  is  all  that  the  Commissioner  would 
have  recovered  had  be  acted  on  the  1949  return,  it  is 
all  that  he  can  recover  now. 
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CONCLUSION. 

We  submit  that  the  technically  correct  disposition 
of  this  case  is  to  hold  that  the  deficiency  notice  pro- 
cedure does  not  cover  situations,  where,  as  here,  there 
is  a  claim  only  for  ''additions"  imder  1939  Code  Sec. 
294(d),  and  no  claim  of  deficiency  in  the  tax  itself. 
In  effect,  the  deficiency  notice  does  not  state  facts 
constituting  a  cause  of  action.  Accordingly,  the  judg- 
ment of  the  Tax  Court  should  be  reversed  with  direc- 
tions to  enter  a  decision  for  petitioner,  without  preju- 
dice to  any  other  remedy  which  the  Commissioner  may 
wish  to  pursue. 

Alternative  grounds  for  reversal  have  also  been 
stated. 

Dated,  San  Francisco,  California, 
February  17,  1959. 

Respectfully  submitted, 

George  Olshausen", 
Petitioner. 


(Appendices  A  and  B  Follow.) 


Appendices  A  and  B. 


Appendix  A 

13.  Through  and  including  Form  1040  for  the  year 
1949,  the  only  reference  to  estimated  tax  returns  in 
such  forms  reads  as  follows : 

(1944) 

''7.  How  much  have  you  paid  on  your  1944  in- 
come tax? 

(A)  By  withholding  from  your  wages   (at- 
tach withholding  Receipts,  Form  W-2) 

(B)  By  payments  on  1944  Declaration  of  Es- 
timated Tax 

''8.  If  your  tax  (item  6)  is  larger  than  payments 
(item  7)  enter  Balance  of  Tax  Due  here. 

''9.  If  your  payments  (item  7)  are  larger  than 
your  tax  (item  6),  enter  the  Overpayment 
here. 

"check  (  )  whether  you  want  this  overpay- 
ment: Refunded  to  you  ;  or  Audited 

on  your  1945  estimated  tax 

(1945) 

'*7.  How  much  have  you  paid  on  your  1945  in- 
come tax"? 

(A)  By  withholding  from  your  wages 

(B)  By  payments  on  1945  Declaration  of  Es- 
timated Tax" 

(Items  ''8"  and   "9"   same  as  on  1944  Form, 
except  for  date) 

(1946)  (Same  as  on  1945  form,  except  for  dates,  and 
except  that  the  three  items  are  now  num- 
bered "8",  "9"  and  '^10"  respectively) 
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(1947)     (Same  as  in  1946,  except  for  dates) 

(1948) 

"8.  How  much  have  you  paid  on  your  1948  in- 
come tax? 

(A)  Total  tax  in  item  2,  above  (attach  Origi- 
nal Forms  W-2) 

(B)  By  payments  on  1948  Declaration  of  Es- 
timated Tax. 

(Items  "9"  and  "10"  same  as  in  1947  except  for 
dates) 

(1949) 

''8.  How  much  have  you  paid  on  your  1949  in- 
come tax? 

(A)  By  tax  withheld  (in  item  2,  above)  At- 
tach Original  Forms  W-2. 

(B)  By  payments  on  1949  Declaration  of  Es- 
timated Tax. 

"9.  If  your  tax  (item  7)  is  larger  than  payments 
(item  8),  enter  Balance  of  Tax  Due  here. 

This  halance  of  tax  must  he  paid  in  full  with 
return. 

"10.  If  your  payments  (items)  are  larger  than 
your  tax  (item  7),  enter  the  overpayment 
here. 

Check  [x]  whether  you  want  this  overpay- 
ment: Refunded  to  you  □;  or  Credited  on 
your  1950  estimated  tax  □ 

Do  you  owe  any  prior  year  Federal  tax  for 
which  you  have  been  billed? 

(yes  or  no) 
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14.  The  only  reference  to  estimated  tax  returns  on 
Form  1040  for  the  taxable  year  1950  reads  as  follows : 

''6.  How  much  have  you  paid  on  your  1950  in- 
come tax? 

(A)  By  tax  withheld  (in  item  2,  above).  At- 
tach Original  Forms  W-2. 

(B)  By  payments  on  1950  Declaration  of  Es- 
timated Tax. 

"7.  If  your  tax  (item  5)  is  larger  than  payments 
(item  6)  enter  Balance  of  Tax  Due  here. 

This  balance  of  tax  du-e  must  he  paid  in 
full  with  return 

^'8.  If  your  payments  (item  6)  are  larger  than 
your  tax  (item  5),  enter  the  overpayment 
here. 

Enter  amount  of  item  8  you  want: 

Refunded  to  you  $ 

Credited  on  your  1951  estimated  tax  f 

^'Do  you  owe  any  prior  year  Federal  tax  for 
which  you  have  been  billed: 

(yes  or  no) 

15.  The  only  references  to  estimated  tax  returns 
on  Forms  1040  for  the  years  1951,  1952  and  1953  read 
respectively  as  follows: 

(1951) 

"6.  How  much  have  you  paid  on  your  1951  in- 
come tax? 

(A)  By  tax  withheld  (in  item  2,  above).  At- 
tach Original  Forms  W-2. 

(B)  By  payments  on  1951  Declaration  of  Es- 
timated Tax  (include  any  overpayments 
on  your  1950  tax  not  claimed  as  a  re- 
fund). 
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''7.  If  your  tax  (item  5)  is  larger  than  payments 
(item  6),  enter  balance  of  tax  due  here.  This 
balance  must  be  paid  in  full  with  return. 

"8.  If  your  payments  (item  6)  are  larger  than 
your  tax  (item  5)  enter  the  overpayment 
here. 

"Enter  amount  of  item  8  you  want  $ 

refunded 

$ on  1952  estimated  tax. 

credited 

(1952)  (Same  as  in  1951  except  as  to  dates) 

(1953)  (Same  as  in  1952  except  as  to  dates) 

16.     The  only  references  to  estimated  tax  in  the 
Form  1040  for  the  taxable  year  1954  reads  as  follows : 

"12.  Credits  for  amounts  paid  on  your  1954  in- 
come tax: 

A.  Tax  withheld  (in  item  2,  Column  D 
above)    Attach  Forms  W-2. 

B.  Payments  on  1954  Declaration  of  esti- 
mated Tax,  Indicate  District  Director's 
Office  where  paid. 

"13.  If  your  tax  (item  11)  is  larger  than  pay- 
ments (item  12),  the  balance  must  be  paid  in 
full  with  return.    Enter  such  halance  here.'* 

"14.  If  your  payments  (item  12)  are  larger  than 
your  tax  (item  11)  Enter  the  Overpayment 
here." 
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OPINION  BELOW 

The  memorandum  findings  of  fact  and  opinion  of 
the  Tax  Court  (R.  52-59)  are  not  officially  reported. 

JURISDICTION 

This  petition  for  review  (R.  60-65)  involves  addi- 
tions to  the  tax  under  Section  294(d)  of  the  Internal 
Revenue  Code  of  1939  for  the  taxable  years  1952  and 
1953.  On  December  12,  1955,  the  Commissioner  of 
Internal  Revenue  mailed  to  the  taxpayer  a  statutory 
notice  of  deficiency  for  additions  to  the  tax  in  the  total 
amoimt  of  $1,416.02.  (R.  1,  6-9.)  Within  ninety 
days  thereafter,  and  on  February  24,  1956,  the  tax- 
payer filed  a  petition  with  the  Tax  Court  for  a  re- 
determination of  the  deficiency  under  the  provisions 

(1) 
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of  Section  272  of  the  Internal  Revenue  Code  of  1939. 
(R.  3-9.)  The  decision  of  the  Tax  Court  was  entered! 
on  May  15,  1958.  (R.  50.)  The  case  is  brought  to  I 
this  Coui-t  by  a  petition  for  review  filed  August  6, 
1958.  (R.  60-65,  68.)  Jurisdiction  is  conferred  by 
this  Court  by  Section  7482  of  the  Internal  Revenue 
Code  of  1954.  - 

QUESTIONS  PEESENTED  ^ 

1.  Whether  the  Tax  Court  has  jurisdiction  to 
render  a  decision  where  the  Commissioner  issued  a 
statutory  notice  of  deficiency  which  involved  only  ad- 
ditions to  the  tax  under  Section  294(d)  of  the  In- 
ternal Revenue  Code  of  1939,  and  the  taxpayer  filed 
a  petition  for  redetermination  with  the  Tax  Court. 

2.  Whether  the  Tax  Court  proceeding  violates  the 
due  process  clause  of  the  Fifth  Amendment  to  the 
Constitution  in  placing  the  burden  of  proof  upon  the 
taxpayer,  and  violates  the  Seventh  Amendment  in 
denying  to  him  the  right  to  a  trial  by  jury  in  the  Tax 
Court  proceeding. 

3.  Whether  the  Commissioner's  claim  for  the  1952 
and  1953  additions  to  the  tax,  made  in  1955,  is  barred 
by  laches. 

4.  Whether  the  Tax  Court  was  correct  in  holding 
that  the  taxpayer  did  not  show  that  his  failure  to  file 
declarations  of  estimated  tax  for  1952  and  1953  was 
due  to  reasonable  cause. 

5.  Where  the  taxpayer  fails  to  file  a  declaration  of 
estimated  tax,  whether  the  Commissioner  may  impose 
concurrent  additions  to  the  tax  under  Section  294 
(d)(1)(A)  of  the  1939  Code  for  failure  to  file  a 
declaration  of  estimated  tax  and  under  Section  294 


(d)  (2)      for     substantial     underestimation     of     the 
estimated  tax. 

STATUTE  AND  REGULATIONS  INVOLVED 

The  pertinent  provisions  of  the  Internal  Revenue 
Code  of  1939  and  of  Treasury  Regulations  118  are 
set  forth  in  the  Appendix,  infra. 

STATEMENT 

The  pertinent  facts,  some  of  which  were  stipulated 
(R.  16-18),  and  as  found  by  the  Tax  Court  (R.  53- 
55),  may  be  stated  as  follows : 

The  taxpayer  is  an  attorney  and  has  practiced  in 
the  courts  of  California  since  1926.     (R.  53.) 

The  taxpayer  filed  a  declaration  of  estimated  tax 
either  in  1943  or  1944.  Under  the  belief  that  the  law 
had  been  changed  the  taxpayer  did  not  file  any  decla- 
rations during  the  years  1945  through  1953,  which  in- 
cluded the  taxable  years  in  issue.     (R.  53.) 

On  January  15th  of  each  year  the  taxpayer  regu- 
larly filed  a  Form  1040  and  paid  the  tax  shown  to  be 
due.  The  taxpayer  stated  that  he  was  imder  the  im- 
pression that  a  filing  of  a  declaration  of  estimated  tax 
was  optional  if  a  Form  1040  was  filed  by  January 
15.  The  taxpayer  was  unable  to  recall  how  he  gained 
this  impression,  and  he  made  no  investigation  of  the 
law.     (R.  53.) 

During  the  period  1945  through  1953  the  returns 
filed  on  the  Form  1040  by  the  taxpayer  disclosed  his 
failure  to  file  declarations  of  estimated  tax.  During 
the  period  between  1944  and  1953  he  received  a  refund 
and  was  billed  for  additional  amounts  due.  During 
this  period  the  taxpayer  was  not  contacted  by  the  In- 


ternal  Revenue  Service,  and  he  believes  the  adjust- 
ments referred  to  above  were  mathematical.  (R.  53- 
54.) 

In  each  of  the  years  1946  and  1950  the  taxpayer  re- 
ported income  apportioned  under  Section  107  of  the 
Internal  Revenue  Code  of  1939.  The  taxpayer  was 
unable  to  recall  how  he  found  out  hoAv  to  use  and  com- 
pute his  income  under  this  section  but  thought  he  re- 
ceived such  information  from  conversations  with  other 
attorneys  who  were  familiar  with  this  section.  (R. 
54.) 

In  preparing  his  returns  on  the  Form  1040  the  tax- 
payer used  as  a  reference  book  the  instruction 
pamphlet  which  usually  accompanied  the  form,  where 
a  reference  to  the  instructions  appeared  on  the  face  of 
the  Form  1040.     (R.  54.) 

On  March  13,  1950,  the  Commissioner  of  Internal 
Revenue  issued  a  press  release  pertaining  to  Section 
294(d)  of  the  1939  Code.  The  taxpayer  was  unaware 
of  this  release  until  it  was  called  to  his  attention  in 
the  fall  of  1955  at  a  conference  with  revenue  agents. 
(R.  54.) 

In  his  deficiency  notice  the  Commissioner  made 
the  following  explanation  (R.  54)  : 

You  did  not  file  Declarations  of  Estimated 
tax  nor  make  timely  payments  of  estimated  tax 
for  the  taxable  years  1952  and  1953.  No  rea- 
sonable cause  having  been  shown,  you  are  lia- 
ble for  the  additions  to  the  tax  provided  by 
section  294(d)(1)(A)  and  section  294(d)(2), 
Internal  Revenue  Code  (1939)  for  the  taxable 
years  1952  and  1953. 


The  Tax  Court  found  that  the  taxpayer's  failure 
to  file  declaration  of  estimated  tax  for  the  years 
1952  and  1953  was  not  due  to  unreasonable  cause. 
(R.  54-55.)  The  Tax  Court  held  that  the  taxpayer 
was  subject  to  the  imposition  of  the  addition  to  tax 
under  Section  294(a)(1)(A)  for  failure  to  file  dec- 
larations and  under  Section  294(d)(2)  for  substan- 
tial underestimation  of  the  estimated  tax  for  both 
years.    (R.  55-59.) 

SUMMARY  or  ARGUMENT 

The  taxpayer  in  the  present  case  did  not  file  any 
declarations  of  estimated  tax  for  the  years  1944 
through  1953.  In  1955  the  Commissioner  imposed 
additions  to  the  tax  under  Section  294  (d)(1)(A) 
and  (d)  (2)  of  the  1939  Code  against  the  taxpayer  for 
the  years  1952  and  1953  for  failure  to  file  declarations 
and  for  substantial  underestimation  of  the  estimated 
taxes  for  these  two  years.  The  Commissioner  issued 
a  ninety-day  notice  to  the  taxpayer  in  which  tax  li- 
ability for  only,  these  additions  was  determined.  The  jy 
ta5q)ayer,  contested  liability  upon  the  grounds  that 
the  Tax  Court  lacked  jurisdiction,  that  its  proceed- 
ings were  unconstitutional,  that  the  Commissioner's 
determination  was  barred  by  laches,  that  the  taxpayer 
had  reasonable  cause  for  failure  to  file  the  declara- 
tions, and  that  both  additions  could  not  be  imposed 
concurrently.  The  Tax  Court  decided  against  the 
taxpayer  on  all  of  the  above  grounds. 

1.  The  taxpayer  chose  to  invoke  the  jurisdiction 
of  the  Tax  Court  for  determination  of  this  contro- 
versy, but  the  effect  of  his  contentions  now  is  to  dis- 
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pute  it.  However,  a  number  of  cases  have  sustained 
the  jurisdiction  of  the  Tax  Court  to  determine  con- 
troversies involving  solely  additions  under  Section 
294(d)  of  the  Internal  Revenue  Code  of  1939.  These 
decisions  have  recently  been  approved  by  this  Court 
in  Granquist  v.  Hackleman,  decided  February  13,1 
1959  (59-1  U.S.T.C,  par.  9277).  \ 

2.  The  Tax  Court  proceedings  involving  the  addi- 
tions imder  Section  294(d)  do  not  violate  the  Seventh 
Amendment  to  the  Constitution  by  denying  to  the 
taxpayer  a  right  to  a  jury  trial.  The  additions  here 
involved  are  civil  sanctions,  and  CongTess  has  broad 
discretion  in  establishing  the  procedures  by  which 
its  tax  exactions  may  be  made  effective.  This  dis- 
cretion extends  to  peniiit  civil  sanctions  to  be  imposed 
on  the  basis  of  facts  determined  by  an  administrative 
agency.  In  establishing  the  Tax  Court  it  is  clear 
that  Congress  intended  fact  finding  to  be  done  by 
the  court  and  not  by  a  jury.  In  any  event,  if  the 
taxpayer  desired  a  jury  trial  he  could  have  paid 
the  amount  determined  to  be  owing,  brought  a  refund 
action  and  requested  a  jury  trial. 

The  Tax  Court  proceedings  also  do  not  violate 
the  due  process  clause  of  the  Fifth  Amendment 
by  imposing  the  burden  of  proof  upon  the  taxpayer. 
Here  the  burden  of  proof  is  imposed  by  statute, 
by  Section  294(d)(1)(A),  which  requires  that  a  tax- 
payer establish  reasonable  cause  for  failure  to  file 
a  timely  declaration.  Congress  can  require  a  tax- 
payer to  assume  the  burden  of  proof,  even  where 
additions  are  involved. 


3.  Where  the  Commissioner  determined  in  1955 
that  the  taxpayer  was  liable  for  additions  involving 
the  years  1952  and  1953,  the  Commissioner's  deter- 
mination was  timely  made  and  was  not  barred  by 
laches,  even  apart  from  the  fact  that  the  United 
States  generally  is  not  subject  to  a  defense  of  laches 
in  asserting  its  rights. 

Further,  the  Commissioner's  determination  is  not 
barred  by  any  doctrine  of  equitable  estoppel.  Such 
a  doctrine  also  generally  is  not  applicable  to  errors 
in  law;  it  has  been  held  not  to  apply  to  permit 
a  person  to  take  advantage  of  his  own  wrongdoing; 
and  mere  acceptance  or  acquiescence  in  returns  filed 
by  a  taxpayer  in  previous  years  creates  no  estoppel 
against  the  Commissioner  for  later  years.  Finally, 
the  taxpayer  has  not  shown  how  he  has  been  prej- 
udiced by  the  Commissioner's  failure  to  assert  lia- 
bility against  him  for  earlier  years  for  failing  to 
file  declarations;  if  anything,  the  taxpayer  has 
benefited. 

4.  Section  294(d)(1)(A)  imposes  an  addition  for 
failure  to  file  a  declaration  imless  such  failure  is 
shown  by  the  taxpayer  to  be  due  to  reasonable  cause 
and  not  to  willful  neglect.  The  question  of  reason- 
able cause  is  one  of  fact.  The  statutory  provision 
requiring  a  timely  declaration  to  be  filed  (Section 
58  of  the  1939  Code)  is  clear  on  its  face.  The  tax- 
payer previously  filed  a  declaration.  He  was  an  ex- 
perienced attorney,  and  was  particularly  qualified 
to  determine  whether  he  must  continue  to  file  declara- 
tions.    Nevertheless,  he  proceeded  upon  a  mistaken 
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impression  that  he  was  not  required  to  file  any 
declarations  without  bothering  to  investigate  to  de- 
termine what  the  law  held  and  without  seeking  or 
receiving  competent  advice  that  he  was  no  longer 
required  to  file.  Under  the  facts,  mere  ignorance  of 
the  law  or  reliance  upon  unfounded  rumor  would  not 
constitute  reasonable  cause.  Also,  mere  reliance  upon 
the  Commissioner's  failure  to  advise  him  in  past 
years  that  declarations  were  due  would  not  con- 
stitute a  reasonable  belief  either  that  the  Commis- 
sioner was  not  enforcing  a  statutory  requirement  of 
filing  or  that  the  law  no  longer  required  a  filing. 

(5)  The  question  as  to  whether  the  Commissioner 
may  impose  concurrent  additions  under  Section  294 
(d)(1)(A)  for  failure  to  file  a  declaration  and  under 
Section  294(d)(2)  for  substantial  underestimation  of 
the  estimated  tax  was  decided  by  this  Court  in  favor 
of  the  Commissioner  in  Hansen  v.  Co^nmissioner,  258 
F.  2d  585.  This  issue  is  currently  pending  before 
the  Supreme  Court  in  Acker  v.  Commissioner,  258  P. 
2d  568  (C.A.  6th),  rehearing  denied,  258  F.  2d  575, 
certiorari  granted,  358  U.S.  940  (October  Term,  1958, 
No.  553).  The  taxpayer  has  not  advanced  any  argu- 
ments in  the  present  case  which  would  justify  this 
Court  to  reverse  its  decision  in  Hansen. 

ARGUMENT 

I.  The  Tax  Court  had  jurisdiction  to  render  a  decision  holding 
that  taxpayer  owed  additions  to  the  tax  under  Section 
294(d)  of  the  Internal  Revenue  Code  of  1939 

The  only  amounts  in  controversy  are  additions  to 
the  tax  under  Section  294  (d)(1)(A)  and  (d)(2)  of 
the  Internal  Revenue  Code  of  1939  (Appendix,  infra) 


9 

for  the  years  1952  and  1953  respectively.  (R.  52). 
Taxpayer  chose  to  invoke  the  jurisdiction  of  the  Tax 
Court  for  determination  of  this  controversy.  Yet  he 
now  argues  (Br.  6-15),  as  he  did  in  the  court  below, 
that  the  forum  which  he  himself  selected  possesses  no 
jurisdiction  to  determine  the  only  matter  in  issue. 
Moreover,  the  jurisdiction  of  the  Tax  Court  to  pass 
upon  the  Commissioner's  determinations  with  respect 
to  additions  under  Section  294(d)  of  the  1939  Code 
has  been  sustained  in  a  number  of  decisions  where 
only  additions  to  the  tax  were  involved.  Davis  v. 
Dudley,  124  F.  Supp.  426  (W.D.  Pa.)  ;  Newsom  v. 
Commissioner,  219  F.  2d  444  (C.A.  5th),  affirming  per 
curiam  22  T.C.  225;  Meyers  v.  Commissioner,  28  T.C. 
12;  and  Marhut  v.  Commissioner,  28  T.C.  687.  (R. 
55).  In  particular  these  cases  have  only  recently  been 
cited  by  this  Court  mth  approval  in  Granquist  v. 
Hackleman,  decided  February  13, 1959  (59-1  U.S.T.C, 
par.  9277).  There  this  Court  indicated  agreement 
with  the  view  taken  here  by  the  Tax  Court  (R.  55), 
that  the  Tax  Court  is  authorized  to  pass  upon  deter- 
minations of  additions  under  Section  294(d)  of  the 
Internal  Revenue  Code  of  1939  where  only  additions 
to  the  tax  are  involved.^ 


^  As  the  Hackleman  case  also  points  out,  in  Muse  v.  Enochs, 
164  F.  Supp.  561  (S.D.  Miss.),  the  District  Court  held  that 
deficiency  procedures  also  were  applicable  in  the  case  of  addi- 
tions to  the  estimated  tax  under  Section  6654  of  the  Internal 
Revenue  Code  of  1954.  With  deference,  it  is  the  Government's 
view  that  the  1954  Code  contains  different  provisions  from  the 
1939  Code  leading  to  a  contrary  result  in  this  connection  and 
thus,  that  no  deficiency  notice  is  necessary  before  assessing  addi- 
tions under  Section  6654  if  there  is  no  deficienc}^  in  tax.     Ac- 
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II.  The  Tax  Court  proceedings  involving  the  additions  to  tax 
under  Section  294  (d)(1)(A)  and   (d)(2)  of  the  Internal 
Revenue  Code  of  1939  do  not  violate  the  fifth  and^ieventh 
/4mendnients  to  the  Constitution 

It  should  first  be  noted  that  the  taxpayer  does  not 
question  the  constitutionality  of  Section  294(d)  of  the 
1939  Code,  supra.^  Instead,  an  examination  of  the  tax- 
payer's brief  on  this  issue  reveals  that  he  is  contending 
that  the  procedures  of  the  Tax  Court  itself  violate  the 
Fifth  and  Seventh  Amendments.  As  we  shall  show, 
this  contention  is  erroneous. 

The  taxpayer's  contention  (Br.  16-19),  that  to  en- 
force collection  of  the  additions  by  means  of  the  Tax 
Court  procedure  would  deny  him  his  constitutional 
right  to  a  trial  by  jury,  appears  to  rest  upon  the  as- 
sumption, repeatedly  asserted  by  the  taxpayer  (see  Br. 
16,  17),  that  the  additions  under  Section  294(d)  ''are 
imposed  on  the  basis  of  alleged  fault"  and  accordingly 
are  either  criminal  or  quasi-criminal  in  nature.  The 
short  answer  to  this  is  that  these  additions  are  only 
civil  ad  valorem  sanctions,  and  Congress  has  broad 
discretion  in  establishing  procedures  by  which  its  tax 

cordingly,  the  Government  has  appealed  to  the  Court  of  Ap- 
peals for  the  Fifth  Circuit  the  District  Court  decision  in  the 
Muse  case. 

^  In  Erioin  v.  Granquist,  253  F.  2d  26,  this  Court  upheld  the 
constitutionality  of  Sections  58  (Appendix,  hifra)  and  294(d). 
InWalker  v.  United  States,  240  F.  2d  601  (C.A.  5th),  certiorari 
denied,  354  U.S.  939,  Section  294(d)(1)(A),  supra,  was  held 
constitutional  against  an  attack,  among  others,  that  it  violated 
the  due  process  clause  of  the  Fifth  Amendment,  and  in  Bea- 
cham  v.  Commissioner,  255  F.  2d  103  (C.A.  5th),  the  Tax 
Court's  determination,  that  Sections  58,  59  (26  U.S.C.  1952  ed.. 
Sec.  59)  and  294(d)  of  the  1939  Code  did  not  violate  the  due 
process  clause  of  the  Fifth  Amendment,  was  upheld. 
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exactions  may  be  made  effective.  Steward  Machine 
Co.  V.  Davis,  301  U.S.  548;  Helvering  v.  Davis,  301 
U.S.  619.  This  discretion  extends  to  the  imposition  of 
additions  by  way  of  civil  sanctions,  as  under  Section 
294(d),  and  to  permit  such  civil  sanctions  to  be  im- 
posed on  the  basis  of  facts  determined  by  an  adminis- 
trative agency.  Helvering  v.  Mitchell,  303  U.S.  391; 
Walker  v.  United  States,  240  F.  2d  601  (C.A.  5th), 
certiorari  denied,  354  U.S.  939. 

Further,  the  taxpayer's  contention  that  he  should 
not  be  denied  a  right  to  a  trial  by  jury  in  the  Tax 
Court  ignores  the  long  history  of  Tax  Court  proce- 
dure wherein  Congress  intended  that  fact  folding 
should  be  done  by  the  court  and  not  by  a  jury.  In 
Wickivire  v.  Reinecke,  275  U.S.  101,  105-106,  the  Su- 
preme Court  held  that  tax  disputes  need  not  be  tried 
by  jury  trial  if  Congress  does  not  desire  this,  and  as 
Section  1117(b)  of  the  1939  Code  (26  U.S.C.  1952  ed., 
Sec.  1117)  (as  well  as  its  forerunner  provisions)  in- 
dicates. Congress  did  not  intend  to  permit  a  jury  trial 
in  the  Tax  Court.  The  taxpayer's  attempt  to  dis- 
tinguish Wickwire  v.  Reinecke,  supra  (Br.  18-19), 
upon  the  ground  that  that  case  dealt  with  proceed- 
ings to  determine  the  amount  of  a  tax  and  not  with 
an  adjudication  of  fault,  is  misplaced  here  since  the 
additions  here  involved  are  civil  sanctions,  and  the 
Tax  Court  has  jurisdiction  over  such  additions. 

Additionally,  as  the  Tax  Court  correctly  holds  (R. 
56),  the  taxpayer  could  have  paid  the  amount  of  the 
additions  asserted  to  be  owing,  and  then  sue  for  a  re- 
fund in  the  District  Court  and  request  a  jury  trial. 
There  is  no  merit  to  the  taxpayer's  contention  (Br. 
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17-18)  that  this  alternative  would  place  an  uncon- 
stitutional burden  upon  his  right  to  a  jury  trial  since 
the  latter  would  be  conditioned  upon  his  first  paying 
in  full  the  disputed  amount.  Apparently,  what  the 
taxpayer  is  here  seeking  is  the  right  to  a  jury  trial 
without  having  to  make  a  prepayment  of  the  amoimt 
in  dispute.  In  this  the  taxpayer  fails  to  realize  that 
prior  to  the  establishment  of  the  Board  of  Tax  Ap- 
peals in  1924,  a  taxpayer  had  to  pay  the  amount  of 
the  assessed  tax  as  a  condition  precedent  to  the  right 
to  sue  for  a  refund.  Flora  v.  United  States,  357  U.S. 
63,  petition  for  rehearing  pending.  As  the  Supreme 
Court  points  out  in  Flora,  to  ameliorate  the  hardship 
of  requiring  prelitigation  payment  Congress  created 
a  special  court  where  tax  questions  could  be  adjudi- 
cated in  advance  of  payment.  Thus,  a  taxpayer  is 
now  in  a  preferred  position.  He  now  has  two  inde- 
pendent remedies  open  to  him,  with  advantages  and 
disadvantages  in  each.  He  may  not,  however,  pick 
and  choose  a  little  from  each  for  his  benefit  but  is  re- 
stricted to  the  pursuit  of  either  in  an  orderly  manner. 
Flora  V.  United  States  supra;  Bendheim  v.  Commis- 
sioner, 214  F.  2d  26  (C.A.  2d)  ;  McConkey  v.  Com- 
missioner, 199  F.  2d  892,  895  (C.A.  4th). 

There  is  also  no  merit  to  the  taxpayer's  contention 
(Br.  19-22),  that  to  place  the  burden  of  proof  upon 
him  in  the  Tax  Court  proceeding  in  a  case  involving 
additions  to  the  tax  violates  the  due  process  clause 
of  the  Fifth  Amendment.  Rule  32  of  the  Rules  of 
the  Tax  Court  of  the  United  States  (as  revised  to 
January  15,  1957)  states  that  the  ''burden  of  proof 
shall    be    upon   the   petitioner,    except   as    otherwise 
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provided  by  statute,  *  *  *."  Section  294(d)(1)(A), 
supra,  places  the  burden  upon  tlie  taxpayer  to  show 
that  his  failure  to  file  a  declaration  was  due  to  rea- 
sonable cause  and  not  to  willful  neglect.  The  ques- 
tion of  burden  of  proof  does  not  directly  arise  with 
respect  to  Section  294(d)(2),  supra,  since  the  addi- 
tion for  underestimation  is  automatically  computed 
according  to  a  formula  set  forth  in  the  statute.  In 
the  present  case  there  is  no  dispute  either  in  the 
amount  of  the  final  tax  or  in  the  amount  of  the 
estimated  tax,  so  that  there  is  no  controversy  as  to 
the  amount  of  the  addition  for  underestimation. 
Thus,  the  taxpayer's  complaint  that  he  must  bear  the 
burden  of  showing  reasonable  cause  is  not  directed 
solely  against  Rule  32  but  also  encompasses  Section 
294(d). 

Here  again  the  taxpayer's  contention  is  based  upon 
the  mistaken  premise  that  the  additions  under  Sec- 
tion 294(d)  are  not  merely  civil  sanctions.  Further, 
the  taxpayer  ignores  the  history  of  decided  cases 
which  hold  that  Congress  can  require  a  taxpayer  to 
assume  the  burden  of  proof  even  where  additions  are 
involved.  See  Boynton  v.  Pedrick,  228  F.  2d  745 
(C.A.  2d),  certiorari  denied,  351  U.S.  938,  rehearing 
denied,  351  U.S.  990;  see  also  Helvering  v.  Taylor, 
293  U.S.  507,  515.  It  should  also  be  noted  that  even 
if  the  taxpayer  had  paid  the  amount  of  the  additions 
and  sued  for  a  refund,  he  would  still  have  the  burden 
of  proof  either  in  the  District  Court  or  Court  of 
Claims  proceeding. 

500842—59 ^3 
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Finally,  the  taxpayer  is  wrong  in  asserting  (Br. 
19-22),  that  the  due  process  clause  is  violated  be- 
cause the  Commissioner  acted  in  a  dual  capacity  as 
an  administrator  responsible  for  collecting  revenue 
and  as  a  quasi- judicial  official  "who  has  to  make  a 
judicial  finding  of  fault."  In  the  first  place,  it  is 
clear  that  the  Commissioner  has  not  made  any  judicial 
determination  or  acted  in  a  judicial  capacity  in  this 
case.  The  Commissioner's  determination  that  the 
additions  were  owing  was  subject  to  a  judicial  pro- 
ceeding before  an  independent  tribunal  which  arrived 
at  a  decision  based  upon  the  record  made  before  it. 
Here  the  taxpayer  availed  himself  of  such  a  review  by 
the  Tax  Court.  Although  the  Tax  Court  technically 
may  be  an  independent  agency  rather  than  a  court 
{Lasky  v.  Commissioner,  352  U.S.  1027,  affirming 
per  curiam  235  F.  2d  97  (C.A.  9th)),  nevertheless 
its  proceedings  are,  and  have  been  intended  by  Con- 
gress to  be,  in  every  sense  of  the  word,  judicial  (Blair 
V.  Oesterlein  Co.,  275  U.S.  220,  227;  Stern  v.  Com- 
missioner, 215  F.  2d  701,  707-708  (C.A.  3d)).  Thus, 
on  appeal  the  relevant  question  is  not  whether  the 
presumptive  correctness  of  the  Commissioner's  deter- 
mination violated  due  process  (which  we  deny),  but 
whether  the  Tax  Court's  proceedings  were  so  unfair 
as  to  deny  the  taxpayer  due  process.  We  submit  that 
the  taxpayer  has  completely  failed  to  prove  this. 

III.  The  Commissioner's  determination  is  not  barred  by  laches 

The  doctrine  of  laches  is  that  a  court  of  equity  will 
not  generally  enforce  a  stale  claim  on  behalf  of  a 
party  who  has  slept  on  his  rights.     Such  a  doctrine  is 
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not  applicable  here.  The  Commissioner's  assertion  in 
1955  of  a  tax  liability  of  the  taxpayer  for  the  years 
1952  and  1953  clearly  was  timely  made.  In  any  event, 
as  the  Tax  Court  correctly  holds  (R.  56),  it  has  long 
been  held  that  the  United  States  is  not  subject  to  a 
defense  of  laches  in  asserting  its  rights.  United 
States  V.  Summerlin,  310  U.S.  414,  416. 

The  taxpayer's  reliance  upon  the  doctrine  of  laches 
(Br.  37-39)  appears  primarily  to  be  predicated  upon 
the  facts  that  the  taxpayer  failed  to  comply  with  the 
statute  requiring  the  filing  of  declarations  for  ten 
years,  but  the  Commissioner  asserted  liability  against 
him  only  for  the  last  two  years. 

Since  the  taxpayer's  tax  liability  for  each  year  pre- 
sents a  separate  claim,  we  suggest  that  in  reality  the 
taxpayer  is  here  relying  upon  supposed  equitable 
estoppel.  Such  a  doctrine  is  not  applicable  here.  In 
the  first  place,  the  doctrine  of  quasi-estoppel  has  been 
held  not  to  be  applicable  against  the  Commissioner  for 
mistakes  in  law.  See  Automohile  Club  v.  Commis- 
sioner, 353  U.S.  180,  183-184.  Second,  this  doctrine 
has  been  held  not  to  apply  to  permit  a  person  to  take 
advantage  of  his  own  wrongdoing.  Sterns  Co.  v. 
United  States,  291  U.S.  54,  61-62.  Here  the  taxpayer 
is  attempting  to  profit  by  his  failing  to  have  complied 
with  the  law.  Third,  the  cases  hold  that  mere  accept- 
ance or  acquiescence  in  returns  filed  by  a  taxpayer  in 
previous  years  creates  no  estoppel  against  the  Com- 
missioner. Niles  Bement  Pond  Co.  v.  United  States, 
281  U.S.  357,  361-362 ;  Caldwell  v.  Commissioner,  202 
F.  2d  112,  115  (C.A.  2d).  Finally,  the  taxpayer  has 
not  shown  how  he  has  been  prejudiced  unfairly  here. 


16 

This  case  does  not  present  any  transaction  in  which 
the  taxpayer  has  made  any  binding  election  to  his  prej- 
udice for  future  years.  If  anything,  it  would  appear 
that  the  taxpayer  has  benefited  for  eight  years  by  his 
derelictions,  and  the  Commissioner  is  the  party  who 
has  been  prejudiced. 

The  taxpayer  also  complains  that  the  Commissioner 
is  barred  by  laches  because  he  allegedly  destroyed  old 
Forms  1040  and  accompanying  instruction  pamphlets 
for  years  preceding  1952.  However,  the  taxpayer  has 
failed  to  show  the  significance  of  these  documents  for 
the  years  1952  and  1953,  particularly  in  view  of  the 
clear  language  of  Section  58  (Appendix,  infra).  As 
a  matter  of  fact  the  Commissioner  did  supply  him 
with  copies  of  some  old  blank  Forms  1040  (R.  49-51, 
Ex.  10),  and  the  Commissioner  advised  the  taxpayer 
that  the  Archives  and  Library  of  Congress  keep 
samples  of  outdated  forms  and  instructions,  and  that 
one  of  the  local  libraries  also  may  have  them.  At  the 
Tax  Court  proceedings  the  taxpayer  introduced  into 
evidence  his  income  tax  returns  for  the  years  1949 
through  1953  (Ex.  4),  blank  Forms  1040  for  the  years 
1943  through  1949  and  1951  (Ex.  5),  and  instruction 
pamphlets  for  the  years  1948  through  1952  (Ex.  6)^ 
aas^lB  does  not  appear  how  the  taxpayer  has  been  prej- 
udiced by  not  having  available  a  Form  1040  for  only 
one  year,  1950,  an8^«th^  year  bciiig  prior  to  those  here 
in  issue,  or  by  not  having  available  instruction  pam- 
phlets for  the  years  1943  through  1947.  Further,  if 
there  were  relevant  documents  which  the  taxpayer 
has  been  imable  to  obtain,  it  would  appear  that  this 
resulted  from  the  fact  that  he  made  little  effort  to  do 
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so.  Finally,  it  woiild  appear  that  the  taxpayer  is 
attempting  to  impose  an  impossible  administrative 
burden  by  requiring  the  Commissioner  to  maintain  an 
indefinite  number  of  blank  copies  in  stock  of  obsolete 
forms  and  j^amphlets  for  an  indefinite  number  of 
years,  which  previously  had  been  made  available  to 
the  public.' 

IV.  The  Tax  Court  correctly  held  that  the  taxpayer  did  not 
show  under  Section  294(d)(1)(A)  of  the  Internal  Revenue 
Code  of  1939  that  his  failure  to  file  declarations  of  esti- 
mated tax  for  1952  and  1953  was  due  to  reasonable  cause 
and  not  to  willful  neglect 

Under  the  circumstances  set  forth  below,  Section  58 
or  the  1939  Code,  (Appendix,  infra)  requires  a  tax- 
payer to  file  a  declaration  of  estimated  tax  for  the 
current  year.  Section  294(d)  (1)  (A),  supra,  provides 
for  an  addition  to  tax  for  failure  to  file  a  timely 
declaration  ''unless  such  failure  is  shown  to  the  satis- 
faction of  the  Commissioner  to  be  due  to  reasonable 
cause  and  not  to  wilful  neglect."  The  taxpayer  in 
this  case  did  not  file  any  declarations  for  1952  and 
1953,  and  the  Tax  Court  found  and  held  (R.  54-55, 
56-58)  that  his  failure  was  not  due  to  reasonable 
cause. 

This  question  of  reasonable  cause  is  a  question  of 
fact.  As  the  Eighth  Circuit  holds  in  Coates  v.  Com- 
missiouer,  234  F.  2d  459,  462-463: 

We  agree  with  the  statement  of  the  Tax 
Court  that  whether  or  not  reasonable  cause 
exists  for  failure  to  file  the  required  declara- 


^  For  the  above  reasons,  there  is  no  merit  to  the  taxpayer's 
contention  (Br.  48-51)  that  the  Commissioner's  recovery  should 
be  limited  to  $48.97. 
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tion  is  a  question  of  fact  to  be  decided  upon 
the  peculiar  circumstances  of  each  case.  How 
far  and  to  what  extent  a  taxpayer  may  re- 
lieve himself  of  responsibility  for  the  timely 
filing  of  tax  returns  or  declarations  of  esti- 
mated tax  by  delegating  that  responsibility  to 
another  would  seem  to  be  a  question  which 
properly  should  be  left  to  the  Tax  Court  for 
decision.  While  it  is  apparent  from  the  evi- 
dence and  the  findings  of  that  court  that  the 
failure  of  the  petitioners  to  file  a  timely  dec- 
laration of  estimated  tax  was  due  to  their  com- 
plete reliance  upon  Deeken  to  attend  to  all  of 
their  tax  matters,  we  are  not  called  upon  to 
substitute  our  judgment  for  that  of  the  Tax 
Court  as  to  whether  such  reliance  constituted 
reasonable  cause  for  failure  to  file  the  declara- 
tion of  estimated  tax  required  of  the  petitioners 
by  law. 

See  also  Ferrando  v.  United  States,  245  F.  2d  582, 
587-588  (C.A.  9th)  ;  Kdltr eider  v.  Commissioner,  255 
F.  2d  833,  839  (C.A.  3d)  ;  Clark  v.  Commissioner,  253 
F.  2d  745,  751  (C.A.  3d). 

The  taxpayer  attempts  to  excuse  his  failure  to  file 
declarations  in  1952  and  1953  on  the  grounds  (Br. 
25-27,  33)  that,  in  preparing  his  tax  returns  for  the 
years  1944  through  1953,  he  relied  upon  the  instruc- 
tion pamphlets  which  accompanied  the  Form  1040, 
and  these  pamphlets  did  not  require  the  filing  of 
both  a  declaration  and  a  final  return  for  the  same 
years  prior  to  1950,  and  that  (Br.  26,  28-33)  he 
filed  final  returns  for  the  years  1944  through  1953 
which  showed  on  their  face  that  he  had  not  filed 
any  declarations,  but  the  Commissioner  did  not  raise 
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any  objections  until  1955.  In  essence,  the  taxpayer 
is  seeking  to  justify  his  failure  to  file  declarations 
upon  a  mistaken  impression  of  the  law  and  upon  the 
failure  of  the  Commissioner  to  advise  him  that  he 
was  not  complying  with  the  law.  As  the  relevant 
decisions  hold,  such  asserted  excuses  do  not  con- 
stitute reasonable  cause. 

The  language  of  Section  294(d)(1)(A),  supra,  is 
unambiguous.  It  im])oses  the  addition  for  failure  to 
make  and  file  a  declaration  unless  such  failure  "is 
shown  to  the  satisfaction  of  the  Commissioner  to 
be  due  to  reasonable  cause  and  not  to  wilful  neg- 
lect *  *  *."  Thus,  the  burden  is  clearly  upon  the 
taxpayer   to   establish   reasonable   cause. 

The  requirement  in  Section  58  for  making  and 
filing  a  declaration  is  also  very  clear.  This  section 
provides  that  every  individual  whose  gross  income  for 
the  year  from  wages  can  reasonably  be  expected  to 
exceed  $4,500  plus  $600  for  each  exemption,  or  whose 
gross  income  from  sources  other  than  wages  can  rea- 
sonably be  expected  to  exceed  $100  and  his  gross  in- 
come to  exceed  $600,  must  file  a  declaration.  For 
1952  and  1953,  the  years  here  in  issue,  the  taxpayer's 
income  exceeded  these  statutory  amounts.     (Ex.  4.) 

The  taxpayer's  asserted  excuse  of  reasonable  cause 
based  upon  a  mistaken  impression  of  the  law  is  not 
supported  by  the  relevant  decisions.  These  hold  that 
ignorance  of  statutory  requirements,  or  reliance  upon 
unfounded  rumor,  is  inadequate  to  constitute  reason- 
able cause  for  failure  to  file  a  declaration.  Fischer 
V.  Commissioner,  25  T.C.  102;  Joyce  v.  Commissioner, 
25  T.C.  13;  Riddell  v.  Commissioner,  decided  March 
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27,  1956  (1956  P-H  T.C.  Memorandum  Decisions,  par. 
56,074),  appeal  to  the  Fifth  Circuit  dismissed  July 
3,  1957;  Hansen  v.  Commissioner,  decided  Jmie  28, 
1957  (1957  P-H  T.C.  Memorandum  Decisions,  par. 
57,113),  affirmed  and  reversed  on  other  issues  by  this 
Court,  258  F.  2d  585,  currently  pending  in  the  Su- 
preme Court  on  other  issue  (October  Term,  1958,  No. 
380).  Furthermore,  the  decisions  hold  that  a  mis- 
taken impression  that  if  a  taxpayer  files  a  final  return 
])y  January  15th,  he  need  not  file  a  declaration  is  not 
sufficient  to  constitute  reasonable  cause.  Fischer  v. 
Commissioner,  supra.  See  Joyce  v.  Commissioner, 
supra.'^ 

These  decisions  are  particularly  applicable  here. 
The  taxpayer  is  a  lawyer  of  over  thirty  years  ex- 
perience. He  should  have  been  aware  of  the  plain 
requirement  to  file  a  declaration.  In  any  event,  he 
is  particularly  qualified  to  investigate  to  determine 
whether  his  impressions  of  the  law  were  correct.  In- 
deed, when  it  was  to  his  advantage,  he  had  no  diffi- 

-*  Section  58(d)(3)  of  the  1939  Code  stcates  that  if  a  taxpayer 
files  a  final  return  by  January  15th  of  the  succeeding  taxable 
year  and  pays  in  full  tlie  amount  of  the  tax,  the  final  return 
would  take  the  place  of  a  declaration,  and  the  taxpayer  would 
not  be  required  to  file  a  separate  declaration  if  lie  had  not 
previously  been  required  to  file  a  declaration.  Also,  if  the  tax 
shown  on  the  final  return  w\as  greater  than  the  amount  previ- 
ously estimated,  tlien  a  final  return  filed  by  Januaiy  15th 
would  be  considered  as  an  amendment  of  the  declaration  and 
a  separate  amended  declaration  need  not  be  filed.  This  provi- 
sion, however,  clearly  does  not  dispense  witli  the  necessity  for 
filing  a  timely  declaration  for  the  previous  taxable  year  where 
one's  income  can  be  reasonably  estimated  to  exceed  tlie  statu- 
tory amount.  As  we  have  pointed  out,  siipra,  the  taxpayer's 
income  for  1952  and  1953  exceeded  tlie  statutory  amounts,  and 
required  a  timely  declaration  to  be  filed. 
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culty  in  acquiring  a  correct  understanding-  of  the 
more  complex  requirements  of  Section  107  of  the  1939 
Code  (26  U.S.C.  1952  ed.,  Sec.  107),  relating  to  the 
spreading  out  over  several  years  of  compensation  for 
services  rendered  for  a  period  of  thirty-six  months 
or  more.  (R.  40-42.)  On  the  other  hand,  when  it  was 
not  to  his  advantage,  he  admitted  (R.  42-43)  that 
he  did  not  make  any  attempt  to  ascertain  the  statu- 
tory requirements  for  filing  a  declaration.  The  tax- 
payer's claimed  lack  of  knowledge  is  further  suspect 
in  view  of  his  previously  having  filed  a  declaration 
for  1943  (R.  33),  and  his  admission  (R.  42-43)  that, 
although  he  understood  that  the  law  was  changed  in 
1944  to  make  it  optional  either  to  file  a  declaration 
or  a  final  return,  he  did  not  know  upon  what  basis 
he  understood  this  to  be  so.  He  did  not  verify  his 
impression  but  decided  anyway  not  to  file  declara- 
tions, although  he  had  during  these  years  verified 
other  matters.  Thus,  as  this  Court  has  held  in  an- 
other case  involving  the  imx^osition  of  negligence  pen- 
alties {FiJie  V.  Commissioner,  decided  October  21, 
1958  (1958-2  U.S.T.C,  par.  9891)),  as  an  experienced 
attorney,  the  taxpayer  "cannot  claim  ignorance  as 
an  excuse  for  his  flagrant  disregard  of  the  revenue 
laws. ' ' 

Nor  can  the  taxpayer  take  much  comfort  from  his 
assertion  (Br.  26-28)  that  none  of  the  pamphlets 
prior  to  1950  nor  the  Forms  1040  affirmatively  re- 
quired him  to  file  a  declaration.  Contrary  to  this  as- 
sertion, an  examination  of  the  Forms  1040  for  the 
years  1943  through  1949  and  1951  (Ex.  5)  reveals 
that  these  contained  spaces  where  a  taxpayer  was  re- 
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quired  to  show  the  amount  he  paid  on  his  declaration 
of  estimated  tax.  Further,  the  instruction  pamphlets 
for  the  years  1948  through  1952  (Ex.  6)  referred  to 
the  amount  of  the  estimated  tax  which  the  taxpayer 
had  previously  paid  (pp.  2,  16)  and  to  the  form  on 
which  a  declaration  of  such  tax  had  been  made  and 
filed.  The  pamphlet  also  advised  the  taxpayer  (p.  1) 
that  if  he  needed  more  information  he  should  inquire 
at  the  nearest  office  of  the  Collector  of  Internal  Reve- 
nue. Thus,  a  taxpayer,  and  particularly  one  who  was 
an  experienced  attorney,  was  clearly  placed  on  notice 
that  he  was  required  to  file  a  declaration,  or  at  the 
very  least,  to  check  whether  a  declaration  should  be 
filed.  Suffice  it  to  say  that,  with  no  more  notice  and 
less  qualification  to  ascertain  the  law,  hundreds  of 
thousands  filed  such  declarations  during  these  years. 
The  taxpayer's  failure  to  file  a  declaration  under 
these  circumstances  is  clear  evidence  of  a  lack  of  rea- 
sonable cause. 

There  is  also  no  merit  to  the  taxpayer's  contention 
(Br.  26,  28-33)  that  his  reliance  upon  the  Commis- 
sioner's failure  to  advise  him  that  he  was  not  comply- 
ing with  the  law  constitutes  reasonable  cause  for  not 
filing.  The  decisions  have  repeatedly  rejected  the 
contention  that  a  taxpayer  may  rely  upon  the  Com- 
missioner's failure  to  notify  him  as  constituting  rea- 
sonable belief  that  the  Commissioner  is  not  enforcing 
the  requirement  to  file  a  declaration.  Coates  v.  Com- 
missioner, supra;  Fischer  v.  Commissioner,  supra; 
Joyce  V.  C ommissioyier ,  supra;  Marhut  v.  Commis- 
sioner, 28  T.C.  687;  Hansen  v.  Commissioner,  supra. 
As  these  cases  hold,  a  failure  to  comply  with  the  law 
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is  not  sufficient  to  shift  upon  the  Commissioner  the 
responsibility  which  is  imposed  by  the  statute  upon 
the  taxpayer.     See  Caldwell  v.  Commissioner,  supra." 

V.  Where  the  taxpayer  failed  to  file  any  declarations  of  esti- 
mated tax  for  1952  and  1953  the  Tax  Court  correctly  held 
that  he  is  liable  for  additions  to  tax  concurrently  for  sub- 
stantial underestimation  of  the  estimated  tax  under  Section 
294(d)(2)  of  the  1939  Code  and  for  failure  to  file  any  dec- 
larations under  Section  294(d)(1)(A) 

Since  the  taxpayer  failed  to  file  any  declaration 
of  estimated  tax  for  1952  and  1953,  the  Commissioner 
imposed  additions  to  tax  for  both  years  under  Section 
294(d)  (2)  of  the  1939  Code,  supra,  for  substantial  un- 
derestimation of  the  estimated  tax,  in  addition  to 
additions  for  both  years  under  Section  294(d)  (1)  (A), 

^  The  taxpayer's  reliance  (Br,  34)  upon  such  decisions  as 
Hatfried,  Inc.  v.  Commissioner,  162  F.  2d  628  (C.A.  3d)  ; 
Orient  Investment  &  Finance  Co.  v.  Commission-er.^  166  F.  2d 
601  (C.A.D.C.) ;  and  In  re  Fisk's  Estate,  203  F.  2d  358  (C.A. 
6th),  is  misplaced.  The  present  case  does  not  present  a  situa- 
tion like  that  involved  in  HatfHed  and  Orient  where  the  tax- 
payers were  faced  with  complicated  problems  of  ascertaining 
whether  they  came  under  special  statutory  provisions,  such  as 
the  personal  holding  company  provisions,  and  where  they  rea- 
sonably could  rely  upon  the  advice  of  counsel  or  a  qualified 
accountant  that  they  did  not  come  within  such  provisions  and 
therefore  were  not  required  to  file  personal  holding  company 
returns.  Also,  the  present  case  does  not  involve  a  situation  like 
that  in  Fisk'^s  Estate,  where  it  was  held  that  an  executrix  could 
rely  upon  an  attorney  to  file  a  timely  estate  tax  return.  But 
see  Ferrando  v.  United  States,  sufra.  Instead,  as  we  have 
pointed  out,  supra,  in  the  present  case  the  requirement  to  file 
a  declaration  is  plain  ^  the  taxpayer  previously  had  filed  a 
declaration,  he  was  an  experienced  attorney  but  failed  to  ascer- 
tain whether  he  need  not  continue  to  file  a  declaration,  and 
the  record  does  not  show  that  lie  was  ever  advised  that  he  no 
longer  was  required  to  estimate. 
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supra,  for  failure  to  file  declarations.  The  basis  for 
the  Commissioner's  action,  as  expressed  in  Treasury 
Regulations  118,  Section  39.294-1  (b)  (3)  (a)  (Appen- 
dix, infra),  is  that  in  the  event  of  a  failure  to  file 
a  declaration  the  amomit  of  the  estimated  tax  for 
purposes  of  determining  the  imderestimation  is  zero. 
The  Tax  Court  sustained  the  imposition  of  both 
additions.     (R.  58-59.) 

This  question  was  squarely  before  this  Court  in 
Hansen  v.  Commissioner,  258  F.  2d  585,  currently 
pending  on  another  issue  in  the  Supreme  Court  (Oc- 
tober Term,  1958,  No.  380),  wherein  this  Court  held 
that  both  additions  may  be  imposed  concurrently. 
Patchen  v.  Commissioner,  258  F.  2d  544  (C.A.  5th)  ; 
Ahlott  V.  Commissioner,  258  F.  2d  537  (C.A.  3d), 
and  Kilhorn  v.  Commissioner  (C.A.  5th),  decided 
September  18,  1958  (1958-2  U.S.T.C,  par.  9847),  also 
support  the  Commissioner's  position  in  this  case.  On 
the  other  hand.  Acker  v.  Commissioner,  258  F.  2d 
568  (C.A.  6th),  rehearing  denied,  258  F.  2d  575,  held 
that  only  the  addition  for  failure  to  file  a  declaration 
may  be  imposed,  and  that  the  provision  of  Treasury 
Regulations  111,  Section  29.294-1  (b)(3)  (A),  promul- 
gated mider  the  Internal  Revenue  Code  of  1939  (which 
is  similar  to  the  above  provision  of  Treasury  Regu- 
lations 118),  is  invalid  insofar  as  it  holds  to  the 
contrary.  The  Commissioner  filed  a  petition  for  a 
writ  of  certiorari  on  this  question  in  Acker  on  De- 
cember 2,  1958,  and  the  Supreme  Court  granted  his 
petition  on  January  19,  1959  (October  Term,  1958, 
No.  553)  (358  U.S.  940).  See  also  Harp  v.  Com- 
missioner   (C.A.    6th),    decided    February    11,    1959 
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(1959-1  U.S.T.C.,  par.  9240),  opinion  modific^d  by 
order  of  March  19,  1959.  But  see  Delsanter  v.  Com- 
missioner  (C.A.  6th),  decided  March  4,  1959  (28  T.C. 
845,  861-862),  where  the  Tax  Court  had  upheld  the 
imposition  of  both  additions  and  the  Sixth  Circuit,  in 
a  per  curiam  order,  affirmed  the  decision  of  the  Tax 
Court  "upon  the  grounds  and  for  the  reasons  stated 
in  the  opinion  of  Judge  Raum  filed  July  18,  1957." 

We  submit  that  the  taxpayer  has  not  advanced  any 
arguments  which  would  warrant  this  Court  to  reverse 
its  decision  in  Hansen  v.  Commissioner,  supra.  The 
taxpayer's  contentions  are  contradictory.  He  first 
argues  (Br.  40-41)  that  the  addition  for  substantial 
underestimation  under  Section  294(d)  (2),  supra,  can- 
not exist  alone,  but  must  fall  along  with  the  addition 
for  no  filing,  i.e.,  the  excuse  of  reasonable  cause  which 
will  justify  a  failure  to  file  will  also  expunge  the 
addition  for  substantial  underestimation.  However, 
the  language  of  Section  294(d)  (2)  does  not  contain 
any  excuse  based  on  reasonable  cause,  in  contrast  to 
the  language  of  Section  294(d)(1)(A),  and  the  rele- 
vant decisions  hold  that  reasonable  cause  is  not  a 
defense  to  the  imposition  of  additions  under  Section 
294(d)  (2).  Kaltr eider  v.  Commissioner,  supra;  Clark 
V.  Commissioner,  supra;  McMurtry  v.  Commissioner, 
262  F.  2d  589  (C.A.  5th),  affirming  per  curiam  29 
T.C.  1091;  Smith  v.  Commissioner,  20  T.C.  663; 
Estate  of  Hays  v.  Commissioner,  27  T.C.  358.  See 
Patchen  v.  Commissioner,  supra. 

The  taxpayer  next  contends,  in  essence  (Br.  41-48), 
that  the  additions  under  Section  294  (d)(1)(A)  and 
(d)  (2)  are  imposed  for  separate  acts,  that  a  failure 
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to  file  a  declaration  comprises  only  one  act,  and  that, 
in  the  absence  of  clear  language  in  the  statute,  both 
additions  may  not  be  imposed  for  failure  to  perform 
a  single  act.  We  submit  that  this  contention  has  been 
presented  and  considered  in  the  above  Court  of 
Appeals  decisions.  In  any  event,  it  is  clear,  as  the 
decisions  in  Hansen,  Patchen  and  Wolf  point  out, 
that  both  the  statutory  scheme  and  the  legislative  his- 
tory show  that  Congress  intended  both  additions  to 
apply  where  a  declaration  is  not  filed.  S.  Rep.  No. 
221,  78th  Cong.,  1st  Sess.,  p.  42  (1943  Cum.  Bull. 
1314,  1345),  H.  Conference  Rep.  No.  510,  78th  Cong., 
1st  Sess.,  p.  56  (1943  Cum.  Bull.  1351,  1372)  ;  H.  Rep. 
No.  1337,  83d  Cong.,  2d  Sess.,  p.  100  (3  U.S.C.  Cong. 
&  Adm.  News  (1954)  4017,  4127)  ;  S.  Rep.  No.  1622, 
83d  Cong.,  2d  Sess.,  p.  135  (3  U.S.C.  Cong.  &  Adm. 
News  (1954)  4621,  4769).  See  Cammarano  v.  United 
States  (Sup.  Ct.),  decided  February  24,  1959  (1959-1 
U.S.T.C,  par.  9262),  with  respect  to  the  weight  to  be 
given  to  subsequent  Congressional  action  upon  an 
interpretation  given  a  previous  statute  by  the  Regu- 
lations and  in  demonstrating  prior  Congressional 
intent. 
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CONCLUSION 

For  the  reasons  stated,  the  decision  of  the  Tax 
Court  should  be  affirmed. 
Respectfully  submitted. 

Charles  K.  Rice, 
Assistant  Attorney  General. 
Lee  a.  Jackson, 
I.  Henry  Kutz, 
Karl  Schmeidler, 

Attorneys, 
Department  of  Justice,  Washington  25,  D.C, 

March  1959. 


APPENDIX 

Internal  Revenue  Code  of  1939 : 

Sec.  58  [As  amended  by  Sec.  13(a),  Individual 
Income  Tax  Act  of  1944,  c.  210,  58  Stat. 
231,  Sec.  202(a),  Revenue  Act  of  1948,  c. 
168,  62  Stat.  110;  and  Sec.  221(g),  Reve- 
nue  Act   of   1950,   c.   994,   64   Stat.   906]. 
Declaration  of  Estimated  Tax  by  Indi- 
viduals. 
(a)  Requirement  of  Declaration. — Every  in- 
dividual   (other   than   an   estate   or  trust   and 
other  than  a  nonresident  alien  with  respect  to 
whose   wages,    as   defined   in   section   1621(a), 
withholding  under  Subchapter  D  of  Chapter  9 
is    not   made    applicable    but   including   every 
alien  individual  who  is  a  resident  of  Puerto 
Rico  during  the  entire  taxable  year)  shall,  at 
the  time  prescribed  in  subsection  (d),  make  a 
declaration  of  his  estimated  tax  for  the  taxable 
year  if — 

(1)  his  gross  income  from  wages  (as  defined 
in  section  1621)  can  reasonably  be  expected  to 
exceed  the  sum  of  $4,500  plus  $600  with  respect 
to  each  exemption  provided  in  section  25(b)  ; 
or 

(2)  his  gross  income  from  sources  other  than 
wages  (as  defined  in  section  1621)  can  reason- 
ably be  expected  to  exceed  $100  for  the  taxable 
year  and  his  gross  income  to  be  $600  or  more. 

*  *  -x-  *  * 

(d)   Time  and  Place  for  Filing. — 
(1)  In    general. — The    declaration    required 
under  subsection  (a)  shall  be  filed  on  or  before 
March  15  of  the  taxable  year,  except  that  if  the 
requirements  of  section  58(a)  are  first  met 

(A)  after  March  1  and  before  June  2  of  the 
taxable  year,  the  declaration  shall  be  filed  on 
or  before  June  15  of  the  taxable  year,  or 

(28) 
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(B)  after  June  1  and  before  September  2  of 
the  taxable  year,  the  declaration  shall  be  filed 
on  or  before  September  15  of  the  taxable  year, 
or 

(C)  after  September  1  of  the  taxable  year, 
the  declaration  shall  be  filed  on  or  before  Janu- 
ary 15  of  the  succeeding  taxable  year. 

***** 

(3)  Return  as  declaration  of  amendmeyit. — 
If  on  or  before  January  15  of  the  succeeding 
taxable  year  the  taxpayer  files  a  return,  for  the 
taxable  year  for  which  the  declaration  is  re- 
quired, and  pays  in  full  the  amount  computed 
on  the  return  as  payable,  then,  under  regula- 
tions prescribed  by  the  Commissioner  with  the 
approval  of  the  Secretary — 

(A)  If  the  declaration  is  not  required  to  be 
filed  during  the  taxable  year,  but  is  required  to 
be  filed  on  or  before  such  January  15,  such  re- 
turn shall,  for  the  purposes  of  this  chapter,  be 
considered  as  such  declaration;  and 

(B)  If  the  tax  shown  on  the  return  (reduced 
by  the  credits  under  sections  32  and  35)  is 
greater  than  the  estimated  tax  shown  in  a 
declaration  previously  made,  or  in  the  last 
amendment  thereof,  such  return  shall,  for  the 
purposes  of  this  chapter,  be  considered  as  the 
amendment  of  the  declaration  permitted  by 
paragraph  (2)  to  be  filed  on  or  before  such 
January  15. 

*  *  *  »  # 

(26  U.S.C.  1952  ed.,  Sec.  58.) 

Sec.  271  [As  amended  by  Sec.  14(a),  Individ- 
ual Income  Tax  Act  of  1944,  supra'] .    Defi- 
nition OF  Deficiency. 
(a)  In  General. — As  used  in  this  chapter  in 
respect  of  a  tax  imposed  by  this  chapter,  "defi- 
ciency" means  the  amount  by  which  the  tax 
imposed  by  this  chapter  exceeds  the  excess  of — 
(1)  the  sum  of  (A)  the  amount  shown  as  the 
tax  by  the  taxpayer  upon  his  return,  if  a  return 


30 

was  made  by  the  taxpayer  and  an  amount  shown 
as  the  tax  by  the  taxpayer  thereon,  plus  (B) 
the  amounts  previously  assessed  (or  collected 
without  assessment)  as  a  deficiency,  over — 

(2)  the  amount  of  rebates,  as  defined  in  sub- 
section (b)  (2),  made. 

*  *  #  *  * 

(26  U.S.C.  1952  ed..  Sec.  271.) 

Sec.  272  [As  amended  by  Sec.  263(a),  Act  of 
December  29,  1945,  c.  652,  59  Stat.  669]. 
Procedure  in  General. 
(a)(1)  Petition  to  Tax  Court  of  the  United 
States. — If  in  the  case  of  any  taxpayer,  the 
Commissioner  determines  that  there  is  a  defi- 
ciency in  respect  of  the  tax  imposed  by  this 
chapter,  the  Commissioner  is  authorized  to  send 
notice  of  such  deficiency  to  the  taxpayer  by 
registered  mail.  Within  ninety  days  after  such 
notice  is  mailed  (not  counting  Saturday,  Sun- 
day, or  a  legal  holiday  in  the  District  of  Colum- 
bia as  the  ninetieth  day),  the  taxpayer  may  file 
a  petition  with  the  Tax  Court  of  the  United 
States  for  a  redetermination  of  the  deficiency. 
No  assessment  of  a  deficiency  in  respect  of  the 
tax  imposed  by  this  chapter  and  no  distraint  or 
proceeding  in  court  for  its  collection  shall  be 
made,  begun,  or  prosecuted  until  such  notice  has 
been  mailed  to  the  taxpayer,  nor  until  the  ex- 
piration of  such  ninety-day  period,  nor,  if  a 
petition  has  been  filed  with  the  Tax  Court,  until 
the  decision  of  the  Tax  Court  has  become  final. 
Notwithstanding  the  provisions  of  section  3653 
(a)  the  making  of  such  assessment  or  the  begin- 
ning of  such  proceeding  or  distraint  during  the 
time  such  prohibition  is  in  force  may  be  en- 
joined by  a  proceeding  in  the  proper  court.  In 
the  case  of  a  joint  return  filed  by  husband  and 
wife  such  notice  of  deficiency  may  be  a  single 
joint  notice,  except  that  if  the  Commissioner 
has  been  notified  by  either  spouse  that  separate 
residences  have  been  established,  then,  in  lieu 
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of  the  single  joint  notice,  duplicate  originals  of 
the  joint  notice  must  be  sent  by  registered  mail 
to  each  spouse  at  his  last  known  address. 
*  *  *  *  * 

(26  U.S.C.  1952  ed.,  Sec.  272.) 

Sec.  294.  [As  amended  by  Sec.  118(a),  Reve- 
nue Act  of  1943,  c.  63,  58  Stat.  21;  Sees. 
6(b)(8),  and  13(b)  of  the  Individual  In- 
come Tax  Act  of  1944,  supra;  Sec.  2,  Act 
of  January  2,  1951,  c.  1195,  64  Stat.  1136; 
and  Sec.  103(b),  Revenue  Act  of  1951,  c. 
521,  65  Stat.  452].    Additions  to  the  Tax 

IN  Case  of  Nonpayment. 

***** 

(d)  Estimated  Tax. — 

(1)  Failure  to  file  declaration  or  pay  install- 
ment of  estimated  tax. — 

(A)  Failure  to  File  Declaration. — In  the 
case  of  a  failure  to  make  and  file  a  declara- 
tion of  estimated  tax  within  the  time  pre- 
scribed, unless  such  failure  is  shown  to  the 
satisfaction  of  the  Commissioner  to  be  due  to 
reasonable  cause  and  not  to  wilful  neglect,  there 
shall  be  added  to  the  tax  5  per  centum  of  each 
installment  due  but  unpaid,  and  in  addition, 
with  respect  to  each  such  installment  due  but 
unpaid,  1  per  centum  of  the  unpaid  amount 
thereof  for  each  month  (except  the  first)  or 
fraction  thereof  during  which  such  amount 
remains  unpaid.  In  no  event  shall  the  aggre- 
gate addition  to  the  tax  under  this  subparagraph 
with  respect  to  any  installment  due  but  unpaid 
exceed  10  per  centum  of  the  unpaid  portion  of 
such  installment.  For  the  purposes  of  this 
subparagraph  the  amount  and  due  date  of  each 
installment  shall  be  the  same  as  if  a  declaration 
had  been  filed  within  the  time  prescribed  show- 
ing an  estimated  tax  equal  to  the  correct  tax 
reduced  by  the  credit  under  sections  32  and  35. 

(B)  Failure  To  Pay  Installments  of  Esti- 
mated Tax  Declared. — ^Where  a  declaration  of 
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estimated  tax  has  been  made  and  filed  within 
the  time  prescribed  or  where  a  declaration  of 
estunated  tax  has  been  made  and  filed  after 
the  time  prescribed  and  the  Commissioner  has 
found  that  failure  to  make  and  file  such  dec- 
laration within  the  time  prescribed  was  due  to 
reasonable  cause  and  not  to  willful  neglect,  in 
the  case  of  a  failure  to  pay  an  installment  of 
the  estimated  tax  within  the  time  prescribed, 
unless  such  failure  is  shown  to  the  satisfaction 
of  the  Commissioner  to  be  due  to  reasonable 
cause  and  not  to  willful  neglect,  there  shall  be 
added  to  the  tax  5  per  centum  of  the  unpaid 
amount  of  such  installment,  and  in  addition  1 
per  centum  of  such  unpaid  amount  for  each 
month  (except  the  first)  or  fraction  thereof 
during  which  such  amount  remains  unpaid. 
In  no  event  shall  the  aggregate  addition  to  the 
tax  under  this  subparagraph  with  respect  to 
any  installment  due  but  unpaid,  exceed  10  per 
centum  of  the  unpaid  portion  of  such  install- 
ment. 

(2)  Substantial  underestimate  of  estimated 
tax. — If  80  per  centum  of  the  tax  (determined 
without  regard  to  the  credits  under  sections 
32  and  35),  in  the  case  of  individuals  other 
than  farmers  exercising  an  election  under  sec- 
tion 60(a),  or  66%  per  centum  of  such  tax  so 
determined  in  the  case  of  such  farmers,  exceeds 
the  estimated  tax  (increased  by  such  credits), 
there  shall  be  added  to  the  tax  an  amount 
equal  to  such  excess,  or  equal  to  6  per  centum 
of  the  amount  by  which  such  tax  so  determined 
exceeds  the  estimated  tax  so  increased,  which- 
ever is  the  lesser.  This  paragraph  shall  not 
apply  to  the  taxable  year  in  which  falls  the 
death  of  the  taxpayer,  nor,  under  regulations 
prescribed  by  the  Commissioner  with  the  ap- 
proval of  the  Secretary,  shall  it  apply  to  the 
taxable  year  in  which  the  taxpayer  makes  a 
timely  payment  of  estimated  tax  within  or  be- 
fore each  quarter  (excluding,  in  case  the  tax- 
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able  year  begins  in  1943,  any  quarter  beginning 
prior  to  July  1,  1943)  of  such  year  (or  in 
the  case  of  farmers  exercising  an  election  under 
section  60(a),  within  the  last  quarter)  in  an 
amount  at  least  as  great  as  though  computed 
(under  such  regulations)  on  the  basis  of  the 
taxpayer's  status  with  respect  to  the  personal 
exemption  and  credit  for  dependents  on  the 
date  of  the  filing  of  the  declaration  for  such 
taxable  year  (or  in  the  case  of  any  such 
farmer,  or  in  case  the  fifteenth  day  of  the 
third  month  of  the  taxable  year  occurs  after 
July  1,  on  July  1  of  the  taxable  year)  but 
otherwise  on  the  basis  of  the  facts  shown  on 
his  return  for  the  preceding  taxable  year.  In 
the  case  of  taxable  years  beginning  prior  to 
October  1,  1950,  and  ending  after  September 
30,  1950,  the  additions  to  tax  prescribed  by 
this  subsection  shall  not  be  applicable  if  the 
taxpayer  failed  to  meet  the  80  per  centum  and 
66%  per  centum  requirements  of  this  para- 
graph by  reason  of  the  increase  in  normal  tax 
and  surtax  on  individuals  imposed  by  section 
101  of  the  Revenue  Act  of  1950.  In  the  case 
of  taxable  years  beginning  prior  to  November 
1,  1951,  and  ending  after  October  31,  1951,  the 
additions  to  tax  prescribed  by  this  subsection 
shall  not  be  applicable  if  the  taxpayer  failed 
to  meet  the  requirements  of  this  paragraph  by 
reason  of  the  increase  in  rates  of  tax  on  in- 
dividuals imposed  by  the  Revenue  Act  of  1951. 
***** 

(26  U.S.C.  1952  ed.,  Sec.  294.) 
Treasury  Regulations  118,  promulgated  under  the 
Internal  Revenue  Code  of  1939 : 

Sec.  39.294-1.  Additions  to  the  tax. — (a)  In 
general. 

Section  294(d)  provides  for  certain  additions 
to  the  tax  in  the  case  of — 

(1)  Failure  to  file  timely  a  declaration  of 
estimated  tax ; 
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(2)  Failure  to  pay  within  the  time  prescribed 
any  installment  of  declared  estimated  tax;  and 

(3)  Substantial  underestimate  of  the  esti- 
mated tax. 

These  additions  to  the  tax  are  in  addition  to  any 
applicable  criminal  penalties. 

(b)  Additions  for  specific  failures  on  the 
part  of  the  taxpayer  with  respect  to  the  esti- 
mated fax. — (1)  Failure  to  file  declaration. 
(i)  Section  294(d)  (1)  (A)  provides  for  an  addi- 
tion to  the  tax  in  the  case  of  a  failure  to 
make  and  file  a  declaration  of  estimated  tax 
within  the  time  prescribed  unless  such  failure 
is  shown  to  the  satisfaction  of  the  Commissioner 
to  be  due  to  reasonable  cause  and  not  due  to 
willful  neglect.  Such  addition  to  the  tax  shall 
be  in  an  amount  equal  to  5  percent  of  the  un- 
paid amomit  of  each  installment  and  in  addi- 
tion 1  percent  of  the  unpaid  amount  of  the 
installment  for  each  month  (except  the  first) 
or  fraction  thereof  during  which  such  amount 
remains  unpaid.  Such  addition  to  the  tax  with 
respect  to  any  installment  due  but  unpaid  shall 
not  exceed  10  percent  of  the  unpaid  portion  of 
such  installment.  For  the  purposes  of  section 
294(d)(1)(A),  the  amount  and  due  date  of 
each  installment  shall  be  the  same  as  if  a  dec- 
laration had  been  filed  within  the  time  pre- 
scribed showing  an  estimated  tax  equal  to  the 
correct  tax  reduced  by  the  credits  for  tax 
withheld  at  source. 

***** 

(2)  Failure  to  pay  installment  of  declared 
estimated  tax.  (i)  Section  294(d)(1)(B)  pro- 
vides for  an  addition  to  the  tax  in  the  case  of 
the  failure  to  pay  an  installment  of  the  declared 
estimated  tax  within  the  time  prescribed  un- 
less such  failure  is  shown  to  the  satisfaction 
of  the  Commissioner  to  be  due  to  reasonable 
cause  and  not  due  to  willful  neglect.  Such 
addition  to  the  tax  is  applicable  to  delinquency 
in  payment  only  (a)  where  a  timely  declaration 
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of  estimated  tax  has  been  made  and  filed  or 
(b)  where  the  Commissioner  has  found  that  the 
failure  to  make  and  file  a  timely  declaration 
was  due  to  reasonable  cause  and  not  to  willful 
neglect.  Such  addition  to  the  tax  shall  be  in 
an  amount  equal  to  5  percent  of  the  unpaid 
amount  of  each  installment  of  declared 
estimated  tax  and  in  addition  1  percent  of 
such  unpaid  amount  for  each  month  (except 
the  first)  or  fraction  thereof  during  which 
such  amount  remains  unpaid.  The  addition  to 
the  tax  is  limited  with  respect  to  any  install- 
ment due  but  unpaid  to  10  percent  of  the  un- 
paid portion  of  such  installment.  Such  addi- 
tion to  the  tax  is  not  applicable  in  cases  to 
which  the  addition  to  the  tax  under  Section 
294(d)(1)(A)  applies. 

***** 

(3)  Substantial  understatement  of  estimated 
tax.  (i)  Section  294(d)  (2)  provides  for  an  ad- 
dition to  the  tax  in  the  case  of  a  taxpayer  who 
makes  a  substantial  underestimate  of  tax  on 
his  declaration.  Such  addition  to  the  tax  shall 
not  apply  to  the  taxable  year  in  which  falls  the 
death  of  the  taxpayer.  Except  as  hereinafter 
provided — 

(a)  In  the  case  of  individuals,  other  than 
those  exercising  the  election  under  Section  60 
(a),  relating  to  farmers,  an  addition  to  the  tax 
under  Section  294(d)(2)  is  applicable  in  the 
event  that  the  amount  of  the  estimated  tax 
(increased  by  the  amount  of  the  credit  for 
taxes  withheld  at  source  on  wages  under  Sec- 
tion 35  and  the  credit  under  Section  32)  is 
less  than  80  percent  of  the  tax  imposed  by 
Chapter  1  for  the  taxable  year  (determined 
without  regard  to  such  credits).  In  the  event 
of  a  failure  to  file  the  required  declaration, 
the  amount  of  the  estimated  tax  for  the  pur- 
poses of  this  provision  is  zero. 
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PETITIONER'S  REPLY  BRIER 


Respondent  has  filed  a  brief  which  misstates  some 
issues  and  ignores  others.  In  answering  it,  we  com- 
bine respondent's  statement  of  the  respective  issues 
with  their  discussion. 


I.    APPLICABILITY  OF  DEFICIENCY  NOTICE  PROCEDURE- 
JURISDICTION  OF  TAX  COURT. 

A.  On  pages  5-6  and  again  at  8-9,  respondent 
claims  the  issue  to  be  whether  the  Tax  Court  had 
jurisdiction,  asserting  that  petitioner  denies  this  here 
and  before  the  Tax  Court.  This  is  not  and  never  has 
been  the  contention.  We  believe  rereading  of  Peti- 
tioner's Opening  Brief,  pp.  6-14  will  make  this  clear. 
Respondent  here  reverses  the  usual  technique  of  brief- 


writing.  Normally  a  brief  writer  tries  to  find  an 
authority  which  fits  the  facts  of  the  case  at  bar.  Re- 
spondent, on  the  contrary,  tries  to  bend  the  facts  of 
the  case  at  bar  to  fit  an  authority  (e.g.,  E.  C.  Newsom, 
22  T.C.  22).  Apparently  respondent  is  disinclined 
to  discuss  petitioner's  real  argument,  but  prefers  to 
knock  down  a  straw  man. 

B.  The  argument  which  was  and  is  made  (and  not 
mentioned  by  respondent)  is  that  since  Sec.  294(d) 
provides  neither  (a)  that  the  "additions"  shall  be 
collected  as  part  of  the  tax,  nor  (b)  that  they  shall 
be  collected  in  the  manner  of  deficiencies,  they  fall 
into  the  third  category  of  claims  which  must  be  en- 
forced by  an  action  in  the  District  Court.  Not  only 
is  this  form  of  remedy  specifically  mentioned  in  the 
1939  Code  (Sees.  3740-45)  but  it  is  a  well  known  and 
well  established  method.  It  was  used  in  Felton  v.  U.S., 
96  U.S.  699,  U.S.  v.  Regan,  232  U.S.  37,  and  Hepner  v. 
U.S.,  213  U.S.  103,  all  cited  on  our  opening  brief. 

Granqidst  v.  Hackleman,  No.  16035,  decided  Feb.  13, 
1959,  says,  among  other  things : 

"§  294(d)  does  not,  however,  contain  the  language 
quoted,  which  was  contained  in  §  291  of  the  1939 
Code  but  which  was  omitted  from  §  6651  of  the 
1954  Code. 

*  ■5f  *  *  *  *  * 

' '  There  is  a  question,  however,  whether  the  assess- 
ments in  the  instant  case  may  properly  be  called 
deficiencies." 

(In  Granquist  v.  Hackleman  the  taxpayer  argued 
that  he  should  be  granted  the  deficiency  notice  pro- 


cediire.    There  was  no  issue  before  the  Court  as  to 
whether  he  might  be  entitled  to  a  better  procedure.) 

C.  Our  constitutional  arguments  on  this  point,  were 
made  first  of  all  in  aid  of  construction  of  Sec.  294(d). 
(Pet.  Op.  Br.  pp.  15-22.) 

Respondent  tries  to  meet  these  arguments  sepa- 
rately at  Resp.  Br.  pp.  10-14. 

1.  At  best,  respondent's  arguments  are  confused. 
They  sound  as  if  counsel  had  not  bothered  to  reread 
the  Vllth  Amendment.  At  Resp.  Br.  p.  6  they  state 
this  issue  correctly  in  asserting  that 

'^The  Tax  Court  proceedings  involving  the  addi- 
tions under  Section  294(d)  do  not  violate  the 
Seventh  Amendment  ..."  (Italics  added.) 

But  on  p.  10  they  say  our  argument  to  be 

''that  the  additions  under  Section  294(d)  are  im- 
posed on  the  basis  of  alleged  fault  and  accordingly 
are  either  criminal  or  quasi  criminal  in  nature. 
.  .  .  The  short  answer  to  this  is  that  these  addi- 
tions are  only  civil  ad  valorem  sanctions. 

''.  .  .  The  discretion  extends  to  the  imposition 
of  civil  sanctions,  as  under  Section  294(d)  and 
to  permit  such  civil  sanctions  to  be  imposed  on  the 
basis  of  facts  determined  by  an  administrative 
agency.  .  . . 

"...  The  taxpayer's  attempt  to  distinguish 
Wickwire  v.  Reinecke  .  .  .  upon  the  ground  that 
that  case  dealt  with  proceedings  to  determine  the 
amount  of  a  tax  and  not  with  an  adjudication  of 
fault,  is  misplaced  here  since  the  additions  here 
involved  are  civil  sanctions  ..." 


(p.  13)  ''Here  again  the  taxpayer's  contention 
is  based  upon  the  mistaken  premise  that  the  addi- 
tions under  Section  294(d)  are  not  merely  civil 
sanctions."    (Italics  added.) 

But  the  Seventh  Amendment  deals  exclusively  with 
civil  actions.  (The  Sixth  Amendment  deals  with 
criminal  prosecutions.)  In  citing  the  Seventh  Amend- 
ment we  assumed  that  the  sanctions  of  Sec.  294(d)  are 
civil  sanctions. 

At  p.  11,  respondent  also  argues,  as  quoted  above, 
that  supposedly  "civil  sanctions  [may  be]  imposed  on 
the  basis  of  facts,  determined  by  an  administrative 
agency. ' ' 

This  is  the  only  argument  that  makes  a  point,  and 
we  shall  discuss  it  in  detail  in  a  moment.  On  its  face 
it  involves  the  '' fallacy  of  the  excluded  middle' \  Re- 
spondent argues  that  simply  because  the  sanctions  are 
not  criminal,  they  may  be  enforced  administratively — 
wholly  overlooking  or  ignoring  the  Seventh  Amend- 
ment which  sets  up  a  middle  ground  and  guarantees 
a  jury  in  civil  actions. 

2.  Respondent's  argument  (p.  11,  supra)  that  civil 
sanctions  may  be  imposed  administratively,  cites 
Helvering  v.  Mitchell,  303  U.S.  391,  and  Walker  v. 
U.S.,  240  F.  2d  601.  But,  this  still  leaves  the  serious 
question  of  constitutionality,  which  the  statute  must 
be  construed  to  avoid. 

Of  the  two  cases  cited.  Walker  v.  U.S.  merely 
refers  to  Helvering  v.  Mitchell.  It  is  followed  in 
Beacham  v.  C.I.R.,  255  F.  2d  103,  cited  Resp.  Br.  p. 
10,  n.  2. 


Helvering  v.  Mitchell,  303  U.S.  391,  402,  has  a 
dictum  that  civil  sanctions  may  be  imposed  adminis- 
tratively. (The  only  thing  which  the  case  decided  was 
that  acquittal  on  a  criminal  charge  did  not  bar  the 
imposition  of  civil  penalties.) 

But  this  dictum  does  not  remove  the  serious  consti- 
tutional problem  which  the  statute  must  be  construed 
to  avoid. 

In  the  jirst  place,  the  dictum  in  Helvering  v. 
Mitchell  does  no  more  than  contradict  the  dicta  in 
Z7.,S'.  V.  Regan,  232  U.S.  37  and  Hepner  v,  U.S.,  213 
U.S.  213,  to  the  effect  that  a  jury  trial  is  required  in 
an  action  by  the  government  to  enforce  a  civil  sanc- 
tion. U.S.  V.  Regan  emphasizes  the  civil  nature  of 
the  proceeding  by  holding  that  the  government  need 
prove  its  case  only  by  a  preponderance  of  evidence, 
not  beyond  a  reasonable  doubt. 

Obviously,  conflicting  dicta  from  the  United  States 
Supreme  Court  leave  a  serious  constitutional  question. 

In  the  second  place,  the  cases  cited  in  support  of 
the  dictum  in  Helvering  v.  Mitchell  are  far  from  con- 
clusive. 

The  United  States  Supreme  Court  cases  which  are 
cited  are  all  immigration  cases  except  Passavant  v. 
U.S.,  148  U.S.  214,  which  was  a  customs  case.  The 
immigration  cases  are  explicitly  based  on  the  sov- 
ereign's plenary  power  to  determine  who  may  cross 
its  borders.  {Oceanic  Steam,  Nav.  Co.  v.  Stranahan, 
214  U.S.  320;  Lloyd  Sabaudo  S.A.  v.  Elting,  287  U.S. 
333,  334.)    This,  of  course  does  not  apply  to  persons 


and  tilings  already  in  the  country.  The  customs  cases 
may  be  put  on  the  same  ground.  Besides,  Passavant  v. 
U.S.,  148  U.S.  214,  221  points  out  that  there  was  in- 
volved only  "a  matter  of  mere  computation".  In  the 
present  case  the  statute  requires  determination  of 
"reasonable  cause"  versus  ''willful  neglect". 

Of  the  income  tax  cases  cited  in  Helvering  v. 
Mitchell,  none  is  by  the  U.S.  Supreme  Court,  and 
none  even  mentions  the  Seventh  Amendment. 

It  is  well  settled  that  a  case  is  not  authority  upon  a 
point  involved  in  the  facts  but  not  discussed  in  the 
opinion. 

(U.S.  V.  L.  A.  Tucker  Truck  Lines,  344  U.S.  33,  38; 
Holiday  v.  Johnston,  313  U.S.  342,  352 ;  U.S.  v.  Mit- 
chell, 271  U.S.  9,  14;  Netv  v.  Oklahoma,  195  U.S.  252, 
256.) 

Third,  more  recent  cases  (arising  under  the  rent 
control  statutes)  have  held  the  Seventh  Amendment 
applicable  to  actions  by  the  government  to  impose  a 
civil  sanction.   See:  U.S.  v.  Jepson,  90  F.S.  983  (D.C. 

N.J.)  : 

(p.  984)  "Long  prior  to  our  independence,  there 
had  grown  up  under  original  writs  certain  well- 
defined  actions  at  common  law,  among  them,  the 
action  of  debt,  covering,  among  other  causes,  suits 
for  statutory  penalties  and  qui  tam  actions." 

(p.  985)  "  '  ...  thus,  in  this  case,  though  it  be  an 
action  on  the  statute,  it  is  an  action  of  debt  which 
is  a  common  law  action,  and  will  be  tried  in  a 
common  law  manner,  .  .  .'  " 


(p.  986)  ''It  is  my  thought  that  when  a  federal 
statute  embraces  a  common  law  form  of  action, 
that  action  does  not  lose  its  identity  merely  be- 
cause it  finds  itself  enmeshed  in  a  statute.  The 
right  of  trial  by  jury  in  an  action  for  debt  still 
prevails  whatever  modern  name  may  be  applied 
to  the  action.  To  hold  otherwise  would  be  to  open 
the  way  for  Congress  to  nullify  the  Constitutional 
right  of  trial  by  jury  by  mere  statutory  enact- 
ments. It  is  by  such  methods  that  courts  lose  their 
power  to  enforce  the  Bill  of  Rights." 

Followed  in  Leimer  v.  Woods,  196  F.  2d  828  (C.A.  8). 

To  the  same  effect,  U.S.  v.  Strymish,  86  F.S.  999, 
1000 — and  see  generally.  Hunt  v.  Bradshaw,  251  F. 
2d  103,  108  (C.A.  4). 

3.  On  page  11,  of  its  brief,  respondent  talks  about 
''the  long  history  of  Tax  Court  procedure  wherein 
Congress  intended  that  fact  finding  should  be  done  by 
the  court  and  not  by  the  jury." 

That  begs  the  question  and  is  bad  history.  As  shown 
in  our  Opening  Brief  (pp.  9-10),  the  1939  Act  is  dif- 
ferent from  the  acts  of  1918  and  1921.  If  the  earlier 
acts  intended  to  deny  a  jury,  the  literal  meaning  of 
the  1939  Act  shows  an  intention  to  restore  it. 

Apart  from  this,  "long  history"  cannot  change  the 
meaning  of  a  statute  (Holiday  v.  Johnston,  313  U.S. 
342,  351)  nor,  for  the  same  reasons,  of  the  Constitu- 
tion. Fairhank  v.  U.S.,  181  U.S.  283,  310-11. 

4.  The  issue  of  the  inverted  burden  of  proof  is  on 
no  different  footing.  Boynton  v.  Pedrick,  228  F.  2d 
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745,  Resp.  Br.  p.  13,  does  not  refer  to  the  constitu- 
tional question,  nor  cite  Western  &  A.  R.R.  v.  Hen- 
derson, 279  U.S.  639.  Helvering  v.  Taylor,  293  U.S. 
507,  515  deals  with  determination  of  a  tax,  not  with 
imposition  of  a  sanction. 

On  page  14  of  Resp.  Br.  respondent  gets  further 
confused  about  the  inverted  burden  of  proof. 

It  first  argues  that  the  proceedings  of  the  Tax 
Court  are  judicial.  Without  admitting  the  point,  it 
would  bring  the  matter  clearly  within  the  rule  of 
W.  <h  A.  R.R.  V.  Henderson,  279  U.S.  639,  in  which 
the  proceedings  were  also  judicial. 

Second,  respondent  says,  ''on  appeal  the  relevant 
question  is  not  whether  the  presumptive  correctness 
of  the  Commissioner's  determination  violated  due 
process  (which  we  deny)  but  whether  the  Tax  Court's 
proceedings  were  so  luifair  as  to  deny  the  taxpayer 
due  process". 

But  the  presumption  of  the  correctness  of  the 
Commissioner's  determination  is  an  integral  part  of 
the  Tax  Court  proceedings. 

Where,  as  here,  the  Commissioner  has  found  ''wil- 
ful neglect",  the  presumption  is  that  there  tvas  wilful 
neglect.  This  is  quite  similar  to  the  presumption  of 
negligence,  which  was  held  unconstitutional  in  W.  & 
A.  R.R.  Co.  V.  Henderson,  supra. 

5.  The  foregoing  authorities  show  that  very  sub- 
stantial constitutional  questions  would  arise  from  per- 
mitting the  civil  sanctions  of  sec.  294(b)  to  be  en- 
forced administratively.   They  do  not  in  terms  fall 


within  any  provision  for  administrative  enforcement 
which  the  statute  contains.  Under  these  circum- 
stances, both  the  terms  of  the  statute  and  the  rule 
against  raising  unnecessary  constitutional  issues 
would  put  them  within  sees.  3740-45,  providing  for 
actions  in  the  U.  S.  District  Court. 


II.  aOVERNMENT  BARRED  BY  LACHES.  (Resp.  Br.  pp.  14-17.) 

A.  Respondent's  discussion  of  this  point  begins  at 
page  14  of  its  brief,  but  gets  over  to  page  16  before 
mentioning  the  chief  point — the  fact  that  the  govern- 
ment itself  destroyed  relevant  evidence. 

The  relevance  of  the  old  forms  is  shown  at  App. 
Op.  Br.  p.  38. 

Compare  also  the  argument  at  Resp.  Br.  p.  22  that 
''The  pamphlet  also  advised  the  taxpayer  (p.  1)  that 
if  he  needed  more  information  he  should  inquire  at 
the  nearest  office  of  the  Collector  of  Internal  Reve- 
nue." What  the  collector's  office  would  have  answered 
in  any  particular  year  depends  upon  the  ruling  which 
was  being  enforced  in  that  year.  The  records  of  each 
year  are  therefore  relevant  to  the  present  case. 

So  at  Resp.  Br.  p.  21  respondent  assumes  that  the 
1943-44  change  did  not  actually  occur,  as  the  basis 
for  arguing  that  "the  taxpayer's  claimed  lack  of 
knowledge  is  further  suspect".  This  argument  is  con- 
trary to  the  findings  of  the  Tax  Court,  as  we  show 
below.  But  since  respondent  has  made  the  point,  we 
now  consider  it  at  face  value. 
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The  contention  that  in  fact  no  change  of  ruling  or 
practice  occurred  in  1943-4  makes  these  years  rele- 
vant to  the  case  and  likewise  makes  the  whole  inter- 
vening period  relevant.  Consequently  the  records  for 
this  period  are  relevant.  Respondent  having  itself  de- 
stroyed the  records  as  "obsolete"  cannot  now  prevail. 

B.  Respondent  asserts  (Resp.  Br.  p.  16) : 

"...  the  Commissioner  advised  the  taxpayer  that 
the  Archives  and  Library  of  Congress  keep  sam- 
ples of  outdated  forms  and  instructions,  and  that 
one  of  the  local  libraries  may  also  have  them." 

No  record  references  are  given  for  this  statement, 
and  it  is  untrue.    (Cf.  Pet.  Ex.  10,  R.  49-51.) 

C.  We  submit  that  Ex.  10  answers  the  suggestion 
(Resp.  Br.  p.  16)  that  "he  made  little  effort  to  do  so" 
[obtain  the  old  forms]. 

D.  Respondent's  complaint  at  the  top  of  page  17 

answers  itself.  Respondent  says, 

"Finally,  it  would  appear  that  the  taxpayer  is 
attempting  to  impose  an  impossible  administra- 
tive burden  by  requiring  the  Commissioner  to 
maintain  an  indefinite  number  of  blank  copies  in 
stack  of  obsolete  forms  and  pamphlets  for  an  in- 
definite number  of  years,  which  pre^dously  had 
been  made  available  to  the  public." 

1.  The  government  need  not  keep  its  old  records, 
but  is  cannot  press  claims  which  they  touch,  after 
it  has  destroyed  the  records  as  ^^ohsolete'\ 

2.  The  problem  is  essentially  the  same  as  that 
posed  by  confidential  documents.  The  government  may 
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withhold  a  document  as  confidential,  but  it  cannot 
then  press  a  prosecution  to  which  it  is  pertinent. 
(Jencks  v.  U.S.,  353  U.S.  657,  672;  U.S.  v.  Andol- 
schek,  142  F.  2d  503,  506.) 

So  with  documents  which  are  thought  to  have  be- 
come ^'obsolete".  The  government,  in  pursuance  of 
other  policy,  may  make  them  unavailable  by  destroy- 
ing them,  but  it  cannot  then  press  a  claim  to  which 
they  are  relevant. 

E.  Nor  is  it  an  answer  that  the  documents  were 
once  available  to  the  public.  If  they  are  so  old  that 
the  government  has  not  kept  them,  there  is  no  reason 
to  hold  that  someone  else  must  have  kept  them. 


m.    EVIDENCE  DOES  NOT  SUPPORT  FINDING  OF  WILFUL 
NEGLECT.    (Resp.  Br.  pp.  17-23.) 

A.  There  are  two  of  our  arguments  which  re- 
spondent does  not  answer. 

First  the  object  of  Sec.  294(d)  is  to  penalize 
wilful  neglect.  ''Reasonable  cause"  is  anything  which 
negatives  wilful  neglect.  (Cf.  Pet.  Op.  Br.  pp.  24-25.) 

Second,  respondent  does  not  base  ''wilful  neglect" 
upon  the  oversight  of  the  instruction  as  to  estimated 
returns  appearing  for  the  first  time  in  the  pamphlet 
for  1950. 

B.  Instead,  respondent  makes  two  other  conten- 
tions. 

1.  At  pages  21-22  respondent  refers  to  the  ques- 
tions on  Form  1040  about  payments  of  estimated  tax. 
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These  questions  are  quoted  in  full  in  Appendix  ''A" 
to  Petitioner's  Opening  Brief.  They  were  always 
''how  much  have  you  paid  on  .  .  .  Declaration  of  Esti- 
mated Tax". 

On  its  face,  this  form  of  question  permitted  the 
answer  "None".  That  is  the  answer  which  was  ac- 
tually given,  and  the  Commissioner  raised  no  objection 
for  nine  years.  In  short,  the  Forms  1040  were  at  best 
ambiguous,  and  the  Commissioner's  acceptance  of 
them  as  rendered,  year  after  year,  was  the  resolution 
of  an  ambiguity. 

2.  The  rest  of  respondent's  argument  is  that  the 
statutes  were  supposedly  unambiguous,  and  the  tax- 
payer, as  a  lawyer,  had  the  facilities  to  check  the  in- 
structions pamphlets  against  the  statute.  But  these 
contentions  will  not  support  a  finding  of  ''wilful 
neglect". 

a.  The  supposed  unambiguousness  of  the  statute 
would  be  important  only  if  petitioner  were  bound  to 
consult  it,  a  point  which  we  discuss  below.  But  apart 
from  that,  the  argument  does  not  hold  water.  For  if 
things  were  that  simple,  tvhy  did  the  Commissioner 
change  his  instructions  pamphlets  tvhen  there  was  no 
change  in  the  statute? 

Apparently  the  statute  was  not  unambiguous  to  the 
Commissioner ;  it  cannot  be  held  unambiguous  to  those 
who  are  not  tax  experts. 

The  United  States  Supreme  Court  has  held  that 
taxation  is  largely  an  arcane  subject,  about  which  the 
specialized  agencies  know  more  than  the  courts.  In 
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Dol)son  V.  CJ.R.,  320  U.S.  489,  the  Supreme  Court 

said  (p.  498)  : 

''It  [the  Tax  Court]  deals  with  a  subject  that  is 
highly  specialized  and  so  complex  as  to  be  the 
despair  of  judges." 

In  tax  matters  the  general  practitioner  stands  in 
much  the  same  relation  to  the  tax  specialist  as  the 
layman  stands  to  the  general  practitioner. 

Under  these  circumstances  a  tax  statute  cannot  be 
said  to  be  ''unambiguous"  to  a  taxpayer,  where  the 
taxing  authorities  themselves  have  given  it  varying 
applications. 

So  it  is  probably  a  misstatement  of  the  issue  (the 
old  records  being  unavailable)  for  respondent  to  say 
at  Br.  p.  19 : 

"In  essence,  the  taxpayer  is  seeking  to  justify 
his  failure  to  file  declarations  upon  a  mistaken 
impression  of  the  law  and  upon  the  failure  of  the 
Commissioner  to  advise  him  that  he  was  not  com- 
plying with  the  law."  (Italics  added.) 

This  assiunes  that  the  Commissioner  did  not  change 
his  practice;  the  instructions  pamphlets,  however,  in- 
dicate the  contrary.  If  the  Commissioner  did  not  re- 
quire estimated  tax  returns  before  1950,  then  there 
was  no  mistaken  impression  of  the  law,  and  no  occa- 
sion to  "advise"  of  "not  complying  with  the  law". 

The  defense  is  not  the  above,  but  that  the  change 
was  noted  obscurely,  in  a  way  that  could  easily  be 
missed.  Not  even  respondent  now  argues  that  over- 
looking the  change  when  it  was  made  (1950-51)  would 


14 


constitute  ^'wilful  neglect".   (Cf.  Felton  v.  U.S.,  96 
U.S.  699,  702,  quoted  Pet.  Op.  Br.  pp.  33-4.) 

b.  The  other  argument  is  that  the  taxpayer,  being 
a  lawyer,  should  have  checked  the  correctness  of  the 
instructions  pamphlets  against  the  statute,  and  not 
doing  so,  was  guilty  of  ''wilful  neglect".  See  Resp. 
Br.  p.  20: 

"In  any  event,  he  is  particularly  qualified  to  in- 
vestigate to  determine  whether  his  impressions  of 
the  law  were  correct." 

(p.  22)  ''Thus,  a  taxpayer,  and  particularly  one 
who  was  an  experienced  attorney,  was  clearly 
placed  on  notice  that  he  was  required  to  file  a 
declaration,  or  at  the  very  least  to  check  whether 
a  declaration  should  be  filed."  (Italics  added.) 

On  p.  21  of  his  brief,  respondent  also  argues  that 
because  petitioner  consulted  other  sources  on  the 
matter  of  apportionment,  he  should  have  consulted 
other  sources  on  matters  contained  in  the  instructions 
pamphlets. 

This  w^hole  argument  will  not  bear  analysis. 

First.  The  instructions  pamphlets  are  themselves 
administrative  interp7^etations  of  the  statute.  With 
one  exception  (see  infra)  there  is  neither  occasion  nor 
logic  in  checking  the  correctness  of  the  administrative 
interpretation  against  the  statute.  In  the  first  place, 
there  is  no  a  priori  ground  for  assuming  the  instruc- 
tion pamphlet  to  be  wrong,  or  to  be  wrong  in  any 
particular  respect.  What  the  respondent  asks,  is  that 
the  taxpayer,  if  a  lawyer,  should  check  the  entire 
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instructions  pamphlet  against  the  statute,  somewhat 
in  the  manner  of  a  proofreader.  But  then  the  instruc- 
tions pamphlet  would  serve  no  purpose. 

Secondly,  there  is  no  logic  in  going  from  the  in- 
structions pamphlet  to  the  statute.  Like  any  other 
executive  interpretation,  the  instructions  pamphlet  is 
an  executive  application  of  the  statute.  The  statute  is 
general,  the  executive  interpretation  is  specific.  The 
logical  thing  is  to  go  from  the  statute  to  the  executive 
interpretation,  not  vice  versa. 

Third.  The  only  basis  for  going  from  the  instruc- 
tions pamphlet  to  the  statute  would  be  that  the  in- 
structions pamphlet  is  so  far  out  of  line  that  it  is 
contrary  to  the  Acts  of  Congress  (as  were  the  ''treas- 
ury regulations"  in  U.S.  v.  Calamaro,  354  U.S.  351, 
and  Granquist  v.  HacMeman,  No.  16035). 

And  that  is,  in  fact,  the  Commissioner's  contention. 
Respondent  claims  that  if  the  taxpayer  is  a  lawyer, 
he  must  assume,  a  priori  and  on  general  principles, 
that  the  Commissioner  is  acting  contrary  to  United 
States  statutes.  Otherwise  the  lawyer-taxpayer  is 
guilty  of  ''wilful  neglect".  We  submit  the  contention 
refutes  itself. 

c.  (1)  Nor  is  respondent's  position  advanced  by 
the  item  "that  if  he  needed  more  information  he 
should  inquire  at  the  nearest  office  of  the  Collector  of 
Internal  Revenue".  (Resp.  Br.  p.  22.)  This  refers  to 
nothing  in  particular,  and  leaves  the  matter  of 
"need[ing]  more  information"  to  the  taxpayer's 
judgment.  Respondent  is  wholly  wrong  in  arguing  that 
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this  catch-all  refers  specifically  to  an  estimated  tax 
return  and  that  supposedly — 

(Resp.  Br.  p.  22)  "Thus  a  taxpayer,  and  par- 
ticularly one  who  was  an  experienced  attorney, 
was  clearly  placed  on  notice  that  he  was  required 
to  file  a  declaration,  or  at  the  very  least,  to  check 
whether  a  declaration  should  be  filed."  (Italics 
added.) 

Moreover,  even  if  there  were  a  mis  judgment  as  to 
whether  it  was  necessary  to  get  information  outside 
the  instructions  from  the  Collector's  Office,  or  whether 
the  instructions  pamphlet  was  sufficient — this  would 
in  no  event  constitute  "wilful  neglect".  (Felton  v. 
U.S.,  96  U.S.  699,  702.) 

(2)  Respondent  also  argues  that  because  the  peti- 
tioner went  outside  the  instructions  pamphlet  for  the 
apportionment  under  Sec.  107  of  the  1939  Code,  it 
was  supposedly  "wilful  neglect"  not  to  go  outside  the 
instructions  pamphlet  on  other  things. 

The  difference,  of  course,  is  that  the  instructions 
pamphlets  do  not  purport  to  cover  apportionments 
under  Sec.  107,  but  they  do  purport  to  cover  estimated 
tax  returns.  The  Commissioner's  argument  is  that  if 
the  taxpayer  goes  beyond  the  instructions  pamphlet  on 
matters  with  which  the  pamphlet  does  not  deal,  he 
must,  to  avoid  "wilful  neglect"  go  beyond  the  instruc- 
tions pamphlet  in  matters  with  which  it  does  deal. 
Again,  we  submit,  the  contention  refutes  itself. 

Where,  as  here,  the  tax  has  ahvays  been  paid  in  full, 
the  "advantage"  or  disadvantage  to  which  respond- 
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ent  refers  (Resp.  Br.  p.  21)  in  filing  or  not  filing  the 
additional  forms  is  inconsequential. 

(3)  The  insinuation  at  Resp.  Br.  p.  21  that  after 
1944  petitioner  filed  no  estimated  return,  knowing 
the  law  to  require  them,  is  contrary  to  the  -finding  of 
the  Tax  Court,  which  finds  the  existence  of  petitioner's 
belief : 

(p.  53)  ''Under  the  belief  that  the  law  had  been 
changed,  petitioner  filed  no  declaration  during 
the  period  1945  to  1953,  inclusive." 

Since  respondent  attempts  to  prevail  on  findings 
which  the  Tax  Court  did  not  make,  it  must  be  in- 
ferred that  respondent  doubts  his  right  to  prevail  on 
the  findings  which  the  Tax  Court  did  make. 

(4)  On  page  22  respondent  refers  to  the  ''hun- 
dreds of  thousands  who  filed  such  declarations  during 
these  years".  Considering  the  total  population  of  the 
United  States  "hundreds  of  thousands"  (i.e.  less  than 
a  million  during  a  period  of  prosperity  in  a  country 
of  150,000,000  population)  is  a  small  percentage.  If  as 
many  as  2,000,000  1040-returns  were  filed,  which  is 
altogether  likely  during  a  period  of  prosperity  and 
high  taxes  (and  of  which  respondent  has  peculiar 
knowledge)  "hundreds  of  thousands"  would  be  less 
than  half. 

In  any  case,  the  true  significance  of  the  figure  would 
appear  only  if  it  were  compared  with  the  number  who 
did  not  file.  The  record  contains  no  evidence  on  that 
point  (it  is  within  the  peculiar  knowledge  of  respond- 
ent). But  the  issuance  of  the  press  release  of  March 
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13,  1950,  and  the  change  in  the  language  of  the  in- 
structions pamphlets  for  1950  and  after,  indicate  that 
the  number  of  nonfilers  must  have  been  substantial. 
The  issuance  of  the  press  release  and  change  in  the 
instructions  pamphlets  also  indicate  that  respondent 
himself  considered  his  instructions  before  1950  to  be 
at  least  unclear. 

In  Fihe  v.  C.I.R.,  15726  (decided  Oct.  21,  1958)  the 
taxpayer  did  not  claim  any  legal  basis  for  his  acts, 
but  instead  argued  that  he  had  made  other  mistakes 
against  himself.  The  Court  said,  "Carelessness  in  one 
regard  is  no  counterweight  for  carelessness  in  another 
for  which  a  penalty  is  provided." 

That,  of  course,  is  not  the  situation  here.  Apart 
from  that,  any  inconsistencies  between  Fihe  v.  C.I.R. 
and  Dohson  v.  C.I.R.,  320  U.S.  489,  498-9,  would  have 
to  be  resolved  in  favor  of  the  language  of  the  Supreme 
Court. 


IV.  NO  DOUBLE  PENALTY  UNDER  SEC.  294(d). 
(Resp.  Br.  pp.  23-6.) 

A.  Respondent  adds  only  three  points  to  what  is 
already  discussed  in  our  opening  brief. 

First,  Delsanter  v.  C.I.R.  (6th  Cir.)  is  cited  (Resp. 
Br.  p.  25)  as  if  it  were  contrary  to  the  Acker  and 
Harp  cases.  But  the  Tax  Court  in  Delsanter  v.  C.I.R. 
decided  some  points  in  favor  of  the  Commissioner  and 
others  in  favor  of  respondents,  writing  an  Opinion 
and  findings  of  eighteen  pages.  The  per  curiam  de- 
cision of  the  Sixth  Circuit  does  not  disclose  what  ques- 
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tions  were  submitted  to  it.  (Since  the  petitioners  had 
prevailed  on  some  points  under  Sec.  294(d)  it  may 
be  that  they  brought  only  other  matters  to  the  Court 
of  Appeals.) 

Second.  It  is  quite  true  that  we  made  alternative 
arguments  as  to  the  applicability  of  Sees.  294(d)(1) 
(A)  and  294(d)(2).  See  Pet.  Op.  Br.  pp.  40-48,  and 
Resp.  Br.  pp.  25-6. 

We  argued  that  the  Commissioner's  construction  of 
the  statute  is  wrong  in  all  respects — there  can  be  no 
double  penalty;  under  the  commissioner's  argument 
Sec.  294(d)  (1)  (A)  could  never  stand  alone.  We  also 
argue,  that  even  if  the  Commissioner  should  be  right 
about  the  double  penalty,  he  is  still  wrong  about  a 
294(d)(2)  penalty  where  non-filing  is  held  due  to 
reasonable  cause.  In  objecting  to  this  argument,  the 
Commissioner  fortifies  our  point  that,  under  the  Com- 
missioner's interpretation,  Sec.  294(d)(1)(A)  can 
never  stand  alone. 

Third.  Commarano  v.  U.S.,  79  Sup.  Ct.  Rep.  524, 
27  L.W.  4131  (Resp.  Br.  p.  26),  furnishes  its  own 
answer.  At  p.  532,  the  opinion  distinguishes  other 
factual  situations — 

"This  is  not  a  case  where  the  Government  seeks 
to  cloak  an  interpretative  regulation  with  immu- 
nity from  judicial  examination  as  to  conformity 
with  the  statute  on  which  it  is  based  simply  be- 
cause Congress  has  for  some  period  failed  affir- 
matively to  act  to  change  the  interpretation  which 
the  regulation  gives  to  an  otherwise  unambiguous 
statute,  Cf.  Jones  v.  Liberty  Glass  Co.,  332  U.S. 
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524.  Nor  is  it  a  case  where  no  reliable  inference 
as  to  Congress'  intent  can  be  drawn  from  re- 
enactment  of  a  statute  because  of  a  conflict  be- 
tween administrative  and  judicial  interpretation 
of  the  statute  at  the  time  of  the  re-enactment." 

In  the  1954  act  there  was  not  a  re-enactment  but  a 
change — a  change  which  dealt  with  exactly  the  situa- 
tions mentioned  in  the  above  quotation.  The  Com- 
missioner had  given  an  erroneous  "interpretation"  "to 
an  otherwise  unambiguous  statute",  and  there  was  a 
conflict  between  the  Tax  Court  and  the  District  Courts. 
See  opinion  of  Tax  Court,  R.  58;  also  discussion  both 
in  Acker  v.  CJ.B.,  258  F.  2d  568,  572  and  Patchen  v. 
C.I.R.,  258  F.  2d  544,  551-2. 

B.  If  C.I.R.  V.  Acker  has  not  yet  been  decided  by 
the  Supreme  Court  at  the  time  of  the  oral  argument 
of  the  present  case,  petitioner  asks  leave  to  file  in  this 
Court  copies  of  the  amicus  curiae  brief  which  he 
asked  leave  to  file  in  the  Acker  case.  It  adds  a  few 
matters  to  the  discussion  in  petitioner's  opening  brief. 


V.     OTHER  POINTS. 

A.  Respondent  does  not  answer  the  argument  that 
the  Commissioner  cannot  profit  by  his  own  delay  (Pet. 
Op.  Br.  pp.  48-51)  except  in  footnote  3  at  Resp.  Br. 
p.  17.  Here  respondent  relates  the  question  to  the 
destruction  of  documents,  which  is  another  point.  But 
if  there  is  a  connection,  the  point  works  against  re- 
spondent.  If   respondent   cannot  profit  by  his   own 
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delay  at  all,  he  cannot  profit  where  his  delay  has  been 
so  great  that  in  the  meantime  he  has  destroyed  his 
own  records  as  ''obsolete". 

B.  Other  matters,  not  separately  answered  are 
adequately  covered  by  our  opening  brief  and  this 
Brief. 


VI.    CONCLUSION. 

The  conclusion  of  our  opening  brief  remain  valid. 
The  decision  of  the  Tax  Court  should  be  reversed  as 
there  indicated. 

Dated  San  Francisco,  California, 
April  20, 1959. 

Respectfully  submitted, 

George  Olshausen, 
Petitioner. 
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No.  16,183 

IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


George  Olshausen, 

Petitioner, 

vs. 

Commissioner  of  Internal  Revenue, 

Respondent. 


PETITIONER'S  APPLICATION  FOR  A  REHEARING. 


To  the  Honorable  Wm.  Healy,  William  E.  On;  Oliver 
D.  Hamlin,  CJJ. 

Petitioner  respectfully  asks  for  a  rehearing  in  the 
above  entitled  case.  A  rehearing  is  necessary  (1)  to 
consider  the  impact  of  C.I.U.  v.  Acker,  28  L.W.  4009 
on  the  question  whether  the  penalties  under  1939 
Code  Sec.  294(d)(1)(A)  may  be  enforced  by  a  de- 
ficiency notice;  (2)  to  consider  the  point  that  there 
is  no  logical  basis  for  a  presumption  of  wilful  neglect, 
and  that  such  reverse  presumption  is  unconstitutional 
as  applied,  at  least  where,  as  here,  it  is  conceded  that 
all  taxes  were  paid  in  full;  (3)  because  the  opinion 
cites  Flora  v.  U.  S.,  357  U.S.  63,  without  noting  that 
a  rehearing  was  granted  in  that  case;    (4)   because 


the  language  of  the  statute  is  an  inadequate  basis  for 
a  finding  of  ''wilful  neglect";  (5)  because  the  court 
has  misunderstood  the  argument  based  upon  the  gov- 
ernment's delay  in  making  the  claim. 

We  consider  these  in  order. 


1.  THE  OPINION  FAILS  TO  CONSIDER  C.I.R.  v.  ACKER,  28  L.W. 
4009,  IN  CONNECTION  WITH  THE  QUESTION  WHETHER 
PENALTIES  UNDER  1939  CODE  SEC.  294Cd)(l)(A)  MAY  BE 
ENFORCED  BY  DEFICIENCY  NOTICE. 

a.  C.I.R.  V.  Acker,  28  L.W.  4009  holds  that  the 
"addition"  under  1939  Code  Sec.  294(d)(1)(A)  is  a 
penalty.    This  the  present  opinion  recognizes. 

1939  Code  Sec.  271(a)(1)  defines  a  deficiency  as 
follows : 

"271.    Definition  of  deficiency. 

(a)  In  general.  As  used  in  this  chapter  in  re- 
spect of  a  tax  imposed  by  this  chapter,  'de- 
ficiency' means  the  amount  by  which  the  tax  im- 
posed by  this  chapter,  exceeds  the  excess  of — 

(1)  the  sum  of  (A)  the  amount  shown  as  the  tax 
by  the  taxpayer  upon  his  return,  if  a  return  was 
made  by  a  taxpayer  and  an  amount  was  shown 
as  the  tax  by  the  taxpayer  thereon,  plus  (B)  the 
amounts  previously  assessed  (or  collected  with- 
out assessment)  as  a  deficiency,  over — 

(2)  the  amount  of  rebates,  as  defined  in  subsec- 
tion (h)  (2),  made"  .  .  .  (Emphasis,  except  head- 
ings, added.) 


Sec.  272(a)  of  the  same  Code  provides  that  a  de- 
ficiency notice  may  be  sent,  when  there  is  a  deficiency 
"in  respect  of  the  tax^\ 

The  obvious  inference  from  this  language  is  that  a 
deficiency  notice  is  not  available  to  enforce  a  penalty, 
such  as  that  under  Sec.  294(d)(1)(A). 

b.  The  cases  which  the  opinion  cites  to  the  con- 
trary, at  pages  2-4  of  the  slip  opmion  are  decisions 
of  the  lower  federal  Courts  or  of  the  Tax  Court  ren- 
dered before  the  Supreme  Court  decision  in  C.I.R.  v. 
Acker  (Nov.  16,  1959)  28  L.W.  4009.  None  of  them, 
therefore,  takes  that  opinion  into  account. 

Likewise  the  rule  "pay  first  and  litigate  later"  was 
a  rule  applicable  to  taxes,  not  to  penalties.  This  is 
shown  by  Felton  v.  TJ.  S.,  96  U.S.  699,  in  which  a 
penalty  similar  to  the  present  one  was  enforced  by  a 
common  law  action.  The  quotations  on  pages  3  and  4 
of  the  slip  opinion  confuse  a  tax  and  a  penalty.  So 
also  on  page  7  of  the  present  opinion  the  Court  refers 
to  the  penalty  under  1939  Code  Sec.  294(d)(1)(A) 
as  both  an  "additional  tax"  and  a  "statutory  pen- 
alty" in  one  and  the  same  sentence. 

Everything  said  on  this  subject  in  the  present 
opinion  and  in  earlier  opinions,  is  said  without  refer- 
ence to  the  holding  of  C.I.R.  v.  Acker  that  the  "addi- 
tions" under  1939  Code  Sec.  294(d)(1)(A)  are  a 
penalty  and  not  a  tax. 

A  rehearing  should  be  granted  to  consider  the  effect 
of  the  Supreme  Court  holding  on  this  question. 
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2.  REVERSED  BURDEN  OF  PROOF  UNCONSTITUTIONAL 
AS  APPLIED. 

The  opinion  says  that  the  reversed  burden  of  proof 
stems  from  the  statute  itself,  rather  than  from  Rule 
32  of  the  Tax  Court.  We  may  accept  this  view  for 
purposes  of  argument,  since  the  result  is  the  same 
either  way. 

"Wilful  neglect"  has  been  defined  as  requiring  "  'a 
bad  purpose'  "  or  "  'non- justifiable  excuse'  "  {Felton 
V.  U.  S.,  96  U.S.  699,  702;  Heikkinen  v.  U.  S.,  355 
U.S.  273,  279).  It  is  evidently  something  more  serious 
than  simple  negligence. 

The  opinion  says  (p.  6)  that  ''(wilful  neglect)  is  a 
logical  conclusion  from  .  .  .  (failure  to  file)". 

We  submit  that  if  "failure  to  file"  points  logically 
to  any  "bad  purpose"  it  would  be  a  purpose  to  evade 
taxes.  But  when  the  taxes  are  admittedly  paid  in 
ftilly  failure  to  file  cannot  have  the  purpose  of  tax 
evasion — nor  any  other  purpose. 

At  least  as  applied  to  the  admitted  facts  of  this 
case,  the  reverse  presumption  rests  on  an  inference 
ha\T.ng  no  support  in  logic  or  common  experience. 

At  page  6  of  the  opinion  the  Court  says,  "the  tax- 
payer can  easily  explain  his  failure  if  good  cause 
existed  therefor".  Precisely  such  a  burden  of  ex- 
planation of  non-negligence  was  held  unconstitutional 
in  W.  d  A.  By.  Co.  v.  Henderson,  279  U.S.  639,  640. 


3.    REHEARING  GRANTED  IN  FLORA  v.  U.  S.,  357  U.S.  63. 

At  page  4  of  the  slip  opinion  the  Court  cites  Flo7^a 
V.  U.  S.,  357  U.S.  63. 

A  rehearing  was  granted  in  this  case  on  June  22, 
1959  (27  L.W.  3361)  and  it  was  re-argued  on  Novem- 
ber 12,  1959  (28  L.W.  3171). 


4.    LANGUAGE  OF  STATUTE  INSUFFICIENT  BASIS  FOR 
FINDING  OF  WILFUL  NEGLECT. 

At  page  7  the  Court  says: 

"The  absence  of  express  instructions  on  the  point 
would  not  excuse  ignorance  of  the  unambiguous 
requirement  contained  in  §58  of  the  Internal 
Revenue  Code  of  1939." 

This  opinion  itself  shows  that  "unambiguous  re- 
quirements" are  not  a  definitive  guide.  The  "unam- 
biguous requirement"  for  a  deficiency  notice  is  a  de- 
ficiency in  the  tax — not  the  claim  of  a  penalty.  Yet 
this  opinion  holds  the  deficiency  notice  applicable  to  a 
penalty. 

If  "unambiguous  requirements"  are  controlling, 
then  the  deficiency  notice  cannot  be  used  to  enforce 
a  penalty;  if  "unambiguous  requirements"  are  7iot 
controlling,  then  they  are  no  basis  for  a  finding  of 
wilful  neglect. 


5.    OPINION  MISCONCEIVES  ARaUMENT  ON 
LIMITATION  or  RECOVERY. 

On  page  7  of  the  slip  opinion  it  is  said: 
''We  see  no  merit  in  petitioner's  contention  that 
he  should  be  excused  from  the  payment  of  the 
additional  tax  because  had  demands  for  the  statu- 
tory penalty  been  made  earlier  he  would  have 
been  required  to  pay  less".     (Italics  added.) 

The  argument  in  this  part  of  petitioner's  brief  was 
not  the  payment  should  be  excused,  but  that  it  should 
be  limited  to  the  amount  accrued  at  the  end  of  the 
first  year— $48.97. 

See  Petitioner's  Opening  Brief,  pages  48-51. 


6.    CONCLUSION. 

The  rehearing  should  be  granted  and  the  judgment 
of  the  Tax  Court  reversed  in  toto. 

Dated,  San  Francisco,  California, 
December  30,  1959. 

Respectfully  submitted, 

George  Olshausen, 
Petitioner. 


Certificate  of  Counsel. 

I  hereby  certify  that  I  am  the  petitioner  in  the 
above  entitled  cause  and  that  in  my  judgment  the 
foregoing  petition  for  a  rehearing  is  well  foimded  in 
point  of  law  as  well  as  in  fact  and  that  said  petition 
for  a  rehearing  is  not  interposed  for  delay. 

Dated,  San  Francisco,  California, 
December  30,  1959. 

George  Olshausen, 
Petitioner. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15,301 

ARTHUR  KINa  WILSON, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

OPINION 

Before:  Denman,  Senior  Circuit  Judge;  Pope  and 
Barnes,  Circuit  Judges. 

Barnes,  Circuit  Judge: 

After  waiving  a  jury  trial,  appellant  Arthur  King 
Wilson  was  tried  and  convicted  by  the  District  Court 
of  six  counts  of  wilfully  attempting  to  defeat  and 
evade  the  payment  of  federal  income  taxes  and 
Federal  Insurance  Contribution  Act  (commonly 
known  as  ''Social  Security")  taxes  withheld  from 
the  wages  of  employees  of  Coast  Redwood  Com- 
pany, Inc.,  a  family  corporation  of  which  appellant 
was  President,  in  violation  of  Section  2707(c)  of 
the  Internal  Revenue  Code  of  1939,i  as  made  ap- 
plicable by  Sections  1430  and  1627  of  said  Code. 
The  periods  involved  in  the  six  counts  were  the 
second,  third,  and  fourth  quarters  of  1952,  which 
encompassed  the  period  from  April  1,  1952,  to  De- 
cember 31,  1952,  inclusive.  Counts  One,  Two,  and 


126  U.S.C.  §  2707(c). 
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Three  related  to  income  taxes  allegedly  withheld  and 
not  paid  over  in  the  respective  amounts  of  $49,- 
913.33,  $15,605.48,2  and  $41,149.38.  Counts  Four, 
Five,  and  Six  dealt  with  F.I.C.A.  taxes  allegedly 
withheld  and  not  paid  over  in  the  respective  sums 
of  $5,559.95,  $3,807.79,  and  $2,043.69. 

The  indictment  charged  in  each  and  every  count 
that  appellant  had  committed  the  felonious  offense 

"*  *  *  by  failing  and  refusing  to  pay  said  *  *  * 
taxes  withheld  from  wages  of  employees  to  the 
Collector  of  Internal  Revenue  or  any  other  per- 
son authorized  by  law  to  receive  them,  and  by 
causing  said  corporation  to  fail  and  refuse  to 
pay  said  taxes,  and  by  withdrawing  and  causing 
funds  to  be  withdrawn  from  the  bank  accounts 
of  said  corporation  for  the  personal  use  and 
benefit  of  said  defendant  and  corporations 
owned  and  controlled  by  said  defendant  and 
members  of  his  family,  and  by  causing  said 
corporation  to  pay  creditors  other  than  the 
United  States  *  *  *"3 


2The  total  sum  withheld  for  federal  income  taxes 
in  the  third  quarter  of  1952  was  $44,524.53.  How- 
ever, a  partial  payment  was  made  in  this  quarter  in 
the  amount  of  $28,919.05,  leaving  a  balance  due  and 
unpaid  of  $15,605.48. 


^The  Government  was  not  required  to  allege  the 
particular  manner  by  which  the  offense  was  com- 
mitted. United  States  v.  Simmons,  96  U.S.  360.  The 
allegations  are  here  set  forth  to  crystallize  the  Gov- 
ernment's position,  not  to  state  an  essential  element 
of  the  offense. 
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Appellant  raises  two  questions  on  this  appeal.  The 
first  and  principal  question  may  be  characterized 
broadly  as  concerning  the  sufficiency  of  the  evi- 
dence to  support  the  denial  of  a  motion  for  judg- 
ment of  acquittal  made  at  the  close  of  the  Govern- 
ment's case-in-chief  and  renewed  after  all  the  evi- 
dence was  in.  Actually  appellant's  argument  on 
this  point  has  two  facets.  He  complains  that  the 
District  Court  applied  an  erroneous  standard  with 
respect  to  the  subjective  state  of  mind  requisite  to 
culpability  under  Section  2707(c),  and  further,  that 
under  the  proper  criterion  the  evidence  is  not  suf- 
ficient to  support  the  denial  of  his  motions  and  the 
judgment  of  conviction.  The  other  question  tendered 
herein  pertains  to  alleged  error  in  the  exclusion  of 
evidence. 

This  is  a  unique  criminal  case.  There  does  not  ap- 
pear to  be  a  single  reported  decision  involving  a 
felony  prosecution  for  failure  to  pay  withholding 
taxes.  The  instant  case  is  not  distinguished  for  that 
reason  alone.  It  is  unusual  as  well  in  that  the  acts 
alleged  to  constitute  the  necessary  overt  and  ob- 
jective element  of  the  violation  of  Section  2707(c) 
do  not  conform  to  the  tapestry  and  pattern  of  de- 
ception, concealment,  and  artifice  ordinarily  found 
in  criminal  tax  evasion  cases. 

The  evidence,  largely  uncontroverted,  discloses 
that  appellant  organized  and  incorporated  Coast 
Redwood  Co.,  Inc.,  in  the  State  of  California  in 
May  of  1945.  It  engaged  in  the  logging  and  sawmill 
business  with  operations  centered  in  the  redwood 
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and  fir  forests  of  Northern  California.  The  stock  in 
the  corporation  was  wholly  owned  by  appellant  and 
members  of  his  family  and  he  served  actively  as 
President  from  the  date  of  incorporation.  Coast 
Eedwood  Co.  was  one  of  several  interrelated  cor- 
porations owned  entirely  or  substantially  by  appel- 
lant and  members  of  his  family  and  actively  oper- 
ated by  appellant  as  President.  Most  of  its  business 
transactions  and  dealings  were  with  these  affiliated 
corporations.  It  functioned  as  a  middle  link  in  a 
vast  chain  of  lumber  enterprises  whose  activities 
extended  from  the  acquisition  of  timber  tracts  to  the 
sale  of  finished  lum.ber.  Two  of  these  affiliated  cor- 
porations, Union  Bond  and  Trust  Company  and 
Ah  Pah  Redwood  Company ,4  owned  or  were  pur- 
chasing" the  timber  tracts  upon  which  Coast  Red- 
wood Co.  conducted  its  logging  and  cutting  opera- 
tions. Still  another  family  corporation,  A.  K.  Wil- 
son Lumber  Company,  purchased  rough  lumber 
from  Coast  Redwood  and  remanufactured  it  into 
finished  lumber  for  sale  in  the  trade.  In  1952  Coast 
Redwood  sold  all  of  its  redwood  log  cants  to  A.  K. 
Wilson  Lumber  Co. 

Coast  Redwood  had  originally  been  capitalized 
for  $5,000.00.  It  enjoyed  success  and  prospered  in 
the  years  preceding  the  indictment  period  and  for 
that  reason  and  perhaps  also  due  in  part  to  monies 


4The  Ah  Pah  Redwood  Company  was  a  wholly 
owned  subsidiary  of  International  Pulp  &  Paper 
Company.  Appellant  and  his  family  owned  all  of  the 
common  stock  and  20%  of  the  preferred  stock  in  the 
latter  corporation. 
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derived  from  an  abortive  sale  of  certain  assets  of 
the  eorporation,^  Coast  Redwood  Company's  capital 
at  the  end  of  the  fiscal  year  on  April  30,  1952,  in- 
cluded earned  surplus  of  $306,433.04.  This  despite 
the  fact  that  the  corporation  had  encountered  finan- 
cial difficulties  during  that  fiscal  year  and  had  in- 
curred a  net  loss  therem  of  $274,323.95.  Adversity 
continued  to  plague  the  corporation  during  the 
fiscal  year  ending  April  30,  1953  (which  included 
almost  the  entire  period  covered  b,v  the  indictment), 
and  it  sustained  a  net  loss  of  $224,099.32.  Part  of 
this  loss  (the  exact  extent  is  vigorously  disputed) 
was  attributable  to  a  summer  fire  which  destroyed 
cut  timber  and  hampered  operations.  As  a  result 
of  its  intensified  financial  plight.  Coast  Redwood 
Co.  initiated  proceedings  under  Chapter  Eleven  of 
the  Bankruptcy  Act  on  January  30,  1953.  It  was 
adjudicated  a  bankrupt  on  November  9,  1954. 

A  study  of  the  past  tax  record  of  Coast  Redwood 
Co.  fails  to  reveal  a  portrait  of  a  dutiful  and  dili- 
gent taxpayer.  It  had  been  delinquent  in  respect  to 


^Early  in  1951,  appellant  sold  the  sawmill  and 
other  assets  of  Coast  Redwood  Co.  to  a  Mr.  Hull, 
who  paid  appellant  $925,000  in  cash  prior  to  taking 
possession  of  the  sawmill  in  April,  1951.  Mr.  Hull 
Avas  unable  to  make  the  installment  payments  re- 
quired by  the  agreement  of  sale  and  a]:)pellaiit  re- 
sumed control  of  these  assets  in  December,  1951. 
When  qu.estioned  as  to  the  disposition  of  the  money 
received  from  Mr.  Hull,  appellant  stated  that  it  was 
used  "to  pay  bills  and  get  the  property  in  shape 
where  we  could  deliver  it  to  Mr.  Hull  when  the  time 
came."  [Tr.  668.] 
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meeting  its  obligation  to  pay  over  withheld  income 
and  Social  Security  taxes  to  the  Government  as  long 
ago  as  1947  and  1948.  Again,  at  the  start  of  the  in- 
dictment period  (namely,  April  1,  1952),  Coast  Red- 
wood Co.  was  delinquent  in  the  payment  of  prior 
withholding  taxes.  Pursuant  to  an  understanding 
reached  with  the  Internal  Revenue  Service,  it  was 
paying  off  these  past  obligations  at  the  rate  of  $1,000 
per  week.  The  sums  paid  during  the  indictment 
period  were  credited  seriatim  to  the  oldest  outstand- 
ing obligation,  in  accordance  with  existing  Internal 
Revenue  Service  policy  where  no  instructions  to 
the  contrary  are  given.  Neither  Coast  Redwood  Co. 
nor  appellant  requested  or  instructed  that  the  sums 
be  applied  in  any  different  manner.  Accordingly, 
the  monies  paid  over  to  the  Government  during  the 
indictment  period,  with  the  exception  of  the  partial 
third  quarter  payment,  served  only  to  diminish  prior 
obligations  and  not  to  pay  current  liabilities.  How^- 
ever,  it  should  be  observed  that  payments  made  dur- 
ing each  quarter  of  the  indictment  period  and  ap- 
plied to  accrued  obligations  did  not  in  any  instance 
equal  or  exceed  the  amount  of  money  withheld  and 
not  paid  over  during  that  particular  quarter.^ 

Appellant  has  resolutely  maintained  from  the  in- 
ception of  the  investigation  into  Coast  Redwood 


^An  aggregate  amount  of  $87,973.00  was  paid  over 
to  the  Collector  of  Internal  Revenue  during  the  in- 
dictment period,  of  which  the  sum  of  $28,919.05  was 
applied,  as  noted  previously,  to  the  third  quarter 
liability  and  the  balance  of  which  was  credited  to 
back  taxes  which  accrued  prior  to  the  commence- 
ment of  the  indictment  period. 
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Company's  tax  situation  that  the  failure  to  pay  the 
tax  obligations  on  time  was  ascribable  to  the  lack 
of  sufficient  funds.  It  was  not  that  Coast  Redwood 
Co.  never  had  adequate  funds  to  meet  its  tax  ob- 
ligations. The  corporation's  books  and  accounts  com- 
pletely refute  such  a  contention.  Coast  Redwood  Co. 
kept  two  bank  accounts  which  during  each  month 
of  the  indictment  period  reached  substantial  credit 
amounts,  although,  it  must  be  added,  the  general 
over-all  state  of  these  accounts  was  one  of  constant 
overdraft.*^  It  was  rather,  appellant  claims,  that 
Coast  Redwood  Company's  financial  resources  were 
so  severely  drained  by  the  business  setbacks  it  was 
experiencing  in  1952,  and  it  was  so  beset  by  other 
pressing  obligations  and  impatient  creditors  that  it 
was  not  possible  to  pay  the  Government  in  full  if 
the  corporation  was  to  survive.  Consequently,  as 
appellant  depicts  the  scene,  Coast  Redwood  Co.  was 
confronted  with  a  continuing  perplexing  problem 
arising  from  the  described  predicament — who  shall 
be  paid  and  how  much"? 

Appellant  was  chief  executive  officer  of  the  cor- 
poration. It  was  his  responsibility  to  determine  how 


"^Coast  Redwood  Company's  bank  accounts  can 
most  accurately  be  characterized  as  active  and 
fluctuating.  The  following  example  vividly  illus- 
trates the  dynamic  state  of  the  corporation's  bank 
accounts.  Its  commercial  account  at  the  Arcadia 
Branch  of  the  Bank  of  America  showed  a  balance 
of  $921.44  on  August  8,  1952.  The  next  day  the 
balance  was  $18,816.85.  And  on  August  11,  1952,  the 
account  showed  that  $20.76  was  overdrawn. 
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corporate  funds  should  be  expended.  He  was  not 
himself  the  ''disbursing  officer"  for  the  corporation, 
but  he  had  the  final  word  as  to  what  bills  should  or 
should  not  be  paid,  and  when.  Possessed  of  such 
authority  and  power,  he  came  within  the  purview 
of  Section  2707(d)  of  the  I.E.C.  of  1939,  which  de- 
fines a  "person"  subject  to  the  preceding  subsec- 
tions of  §  2707.^  Appellant  asserts  that  his  choice 
was  highly  circumscribed.  He  says  he  could  have 
paid  the  Government  in  full  and  neglected  most  of 
the  other  creditors  entirely.  Had  he  done  this,  ap- 
pellant submits,  Coast  Redwood  Co.  would  have 
been  forced  to  shut  down.  He  could  have  appor- 
tioned payments  of  available  funds  to  various  credi- 
tors, including  the  Government,  and  continued  in 
business.  Appellant  states  that  he  wanted  to  remain 
in  business,  expected  and  hoped  to  extricate  Coast 
Redwood  Co.  from  its  embarrassed  financial  status, 
and  planned  to  pay  off  all  creditors  in  full.  Of 
course,  attainment  of  his  related  objectives  lay  with 


^Section  2707(d)  provides  as  follows: 

"The  term  'person'  as  used  in  this  section  in- 
cludes an  officer  or  employee  of  a  corporation, 
or  a  member  or  employee  of  a  partnership,  who 
as  such  officer,  employee  or  member  is  under  a 
duty  to  perform  the  act  in  respect  of  which  the 
violation  occurs. ' ' 
Appellant   does   not   contest   on   this   appeal   the 
sufficiency  of  the  evidence  to  support  a  finding-  that 
this  provision  applies  to  him.  Cf.  Levy  v.  United 
States,  140  F.  Supp.  834;  Cushman  v.  Wood.  56-2 
ITSTC  9690   (1956)  ;  Wade  v.  United  States,  54-2 
USTC  49,066  (1954\ 
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the    latter   alternative,    which    appellant   therefore 
chose  to  pursue. 

In  order  to  stay  in  business,  Coast  Redwood  Co., 
according  to  appellant,  had  to  pay  its  current  trade 
obligations  such  as  payroll,  suppliers,  log  haulers, 
insurance,  and  other  similar  operating  expenses. 
Otherwise  the  necessary  services  rendered  by  this 
group  of  creditors  would  not  have  been  forthcoming. 
Accordingly,  appellant  ordered  that  these  obliga- 
tions be  accorded  top  priority.  An  Internal  Revenue 
Service  agent  quoted  appellant  as  later  saying  that 
he  was,  in  effect,  robbing  Peter  to  pay  Paul  and  the 
United  States  was  Peter  in  this  instance.  The  agent 
testified  that  appellant  also  admitted  that  the  Gov- 
ernment rated  a  low  priority.  Appellant  does  not 
deny  that  the  Government  was  not  given  first  pref- 
erence but  urges  in  justification  of  his  policy  that 
he  was  at  all  times  trying  to  do  what  he  thought 
most  likely  to  assure  preservation  of  the  corpora- 
tion and  eventual  payment  in  full  to  all  creditors, 
including  the  United  States. 

Wilson  did  not  seek  to  conceal  his  policy  or  Coast 
Redwood  Company's  actual  tax  liability  from  the 
Government.  Throughout  the  indictment  period 
Coast  Redwood  Co.,  under  appellant's  stewardship, 
filed  full,  accurate  and  timely  tax  returns  reflecting 
the  amount  of  money  owed.  Appellant  acknowl- 
edged, and  never  disclaimed.  Coast  Redwood  Com- 
pany's tax  liabilities.  He  simply  refused  to  direct 
their  payment. 
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The  operations  of  Coast  Redwood  Co.  were  con- 
siderable in  scope  and  volume.  During  the  indict- 
ment period  its  gross  receipts  totaled  $2,412,635.00 
and  its  total  disbursements  amounted  to  $2,414,- 
263.00.  As  heretofore  noted.  Coast  Redwood  Com- 
pany's business  activities  were  conducted  princi- 
pally with  affiliated  corporations.  Many  of  the  ex- 
l^enditures  and  receipts  during  the  nine-month  pe- 
riod covered  by  the  indictment  involved  these  affili- 
ates. The  inter-corporate  dealings  and  transfers  of 
funds  from  one  entity  to  another  were  numerous 
and  complicated.  Counsel  for  both  sides  devoted 
much  attention  and  placed  much  emphasis  upon 
whether  these  dealings  and  transfers  constituted  an 
affirmative  attempt  to  siphon  off  available  funds 
to  affiliates,  and  were  designed  by  appellant  to  evade 
and  defeat  the  payment  of  the  tax  obligations.  No 
useful  purpose  would  be  served  by  encumbering  this 
opinion  with  compilations  of  these  myriad  transac- 
tions in  light  of  our  disposition  of  this  appeal  and 
the  grounds  therefor.  It  suffices  to  say  that  the 
original  set  of  figures  shows  a  net  inflow  to  Coast 
Redwood  from  these  dealings;  the  adjusted  journal 
entries  indicate  a  net  outflow  resulted  from  these 
transactions.  A  considered  analysis  of  the  evidence 
adduced  on  this  point  leads  to  the  conclusion  that 
while  some  dealings  are  questionable  it  does  not  ap- 
pear that  Coast  Redwod  Co.  flagrantly  favored,  or 
was  favored  by,  its  affiliates.  For  example,  while 
it  is  true  that  Coast  Redwood  Co.  granted  A.  K. 
Wilson  Lumber  Co.  a  five  per  cent  discount  for  non- 
existent brokerage  fees  on  log  cants  sold  to  it,  it  is 
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also  true  that  Coast  Redwood  Co.  purchased  its 
stumpage  at  the  same  price  paid  by  its  affiliates  to 
the  timber  tract  owners. 

Appellant  supports  various  payments  made  to 
affiliates  in  preference  to  clearing  up  the  tax  obliga- 
tions on  the  ground  that  these  payments  and  in 
some  instances,  loans,  were  necessary  to  keep  the 
other  corporations  solvent,  and  that  in  view  of  the 
interrelationship  between  his  various  corporations 
it  was  essential  to  Coast  Redwood  Company's  con- 
tinued existence  that  the  affiliates  remain  in  busi- 
ness. It  should  be  noted  here  that  the  evidence  fails 
to  reveal  any  diversion  of  funds  from  the  corpora- 
tion directly  to  appellant  or  his  family.  Appellant 
drew  no  salary  during  the  indictment  period  and 
the  corporation  never  declared  or  paid  a  dividend 
in  its  ill-fated  lifetime.^ 

It  should  be  noted  also  that  appellant's  version 
of  Coast  Redwood  Compan}' 's  dire  financial  condi- 
tion and  consequent  dilemma,  especially  the  asser- 
tion that  preservation  of  the  business  rested  on  non- 


^Two  Coast  Redwood  Co.  checks  were  drawn  to 
the  order  of  appellant  during  the  indictment  pe- 
riod. The  first  was  a  $3 ,000  check  drawn  in  October, 
1952,  by  an  employee  acting  apparently  without  m}- 
pellant's  knowledge  and  consent.  It  was  restored  to 
Coast  Redwood  Co.  the  next  month.  The  second  was 
a  $19,000  check  issued  on  Novembe]'  28,  1952.  The 
STmi  represented  1\v  this  check  wove  a  tortuous  path 
through  appellant's  many  corporate  entities,  but 
did  not  come  to  rest  in  his  account.  The  sum  was 
transferred  to  the  account  of  A.  K.  Wilson  Lumber 
Co.,  which  treated  the  transaction  as  a  Transfer  of 
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payment  of  the  tax  liabilities,  was  challenged  by  the 
Government  and  apparently  disbelieved  by  the  court 
below.  The  District  Court  was  seemingly  of  the 
opinion  that  appellant's  explanatory  statements, 
self-serving  in  character,  were  not  persuasive  be- 
cause the  tax  obligations  represented  a  mere  pittance 
in  the  over-all  financial  dealings  of  the  corporation. 
Of  course,  the  trier  of  fact  was  free  to  discount  ap- 
pellant's testimony  and  no  error  was  committed 
thereby.  Appellant's  defense  has  been  here  con- 
sidered at  length,  not  to  permit  an  appellate  tribunal 
to  ''second  guess"  a  trial  court  on  a  factual  issue, 
but  to  highlight  the  especial  significance  of  the  con- 
stituent mental  element  of  the  offense  under  the 
circumstances  of  the  instant  case. 

Another  facet  of  the  instant  fact  situation  de- 
serves mention.  Appellant  and  representatives  of 
the  Internal  Revenue  Service  conferred  from  time 
to  time  during  the  indictment  period  regarding  the 
matter  of  Coast  Redwood  Company 's  tax  delinquen- 
cies. Invariably  these  conferences  culminated  in  a 

funds  from  Coast  Redwood  Co.  to  Union  Bond,  and 
from  Union  Bond  to  A.  K.  Wilson  Lumber  Co. 

The  Government  also  sought  to  establish  that  ap- 
pellant was  depleting  the  funds  of  A.  K.  Wilson 
Lumber  Co.  and  thus  indirectly  siphoning  Coast 
Redwood  Co.  funds.  The  basic  premise  of  the  Gov- 
ernment's charge  is  that  funds  were  transferred 
from  Coast  Redwood  Co.  to  A.  K.  Wilson  Lumber 
Co.  or  A.  K.  Wilson  Lumber  Co.  refused  to  pay  its 
obligations  to  Coast  Redwood  Co.  for  tax  evasion 
motives.  Consequentl}^,  the  textual  discussion  covers 
this  point. 


I 
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promise  by  appellant  that  the  corporation  would, 
among  other  things,  make  regular  installment  pay- 
ments of  a  certain  sum  or  would  settle  its  tax  lia- 
bilities by  a  certain  date.  Just  as  invariably,  for  one 
reason  or  another.  Coast  Redwood  Co.  never  ful- 
filled its  undertakings.  Nevertheless,  the  Internal 
Revenue  Service  acquiesced  repeatedly  in  the  delays 
and  refrained  from  seizing  the  corporation's  prop- 
erty in  the  hope  that  the  business  could  be  pre- 
served; the  same  hope  appellant  urges  was  motivat- 
ing him.  Unfortunately,  appellant's  expectation 
proved  groundless  and  his  hopes  were  dashed.  Coast 
Redwood  Co.  collapsed  and  was  ultimately  adjudi- 
cated a  bankrupt.  Had  events  taken  a  different  turn, 
this  case  might  not  be  before  us. 

We  turn  now  to  a  consideration  of  the  statute. 
Section  2707(c)  provides  as  follows: 

"Any  person  required  under  this  subchapter 
to  collect,  account  for  and  pay  over  any  tax 
imposed  by  this  subchapter,  who  wilfully  fails 
to  collect  or  truthfully  account  for  and  ])ay 
over  such  tax,  and  any  person  who  wilfully  at- 
tempts in  any  manner  to  evade  or  defeat  any 
tax  imposed  by  this  subchapter  or  the  payment 
thereof,  shall,  in  addition  to  other  penalties  pro- 
vided by  lav/,  be  guilty  of  a  felony  *  *  *  (penal- 
ties omitted)  *  *  *" 

Since  appellant  both  collected  and  accounted  for 
the  withheld  monies,  conviction  under  this  section 
can  be  predicated  only  on  the  wilful  attempt  to 
evade  or  defeat  the  payment  of  the  taxes. 
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The  conduct  rendered  felonious  by  §  2707(c)  — 
the  wilful  attempt  to  evade  or  defeat  the  payment 
of  taxes — contains  two  constituent  elements.  They 
are  a  particular  subjective  state  of  mind — 'Svilful" 
— and  certain  objective  activity  carried  on  pursuant 
to  such  mental  state — "attempt  to  evade  or  defeat 
the  payment  of  the  taxes."  They  must  co-exist  to 
constitute  an  offense.  In  other  words,  the  defendant 
must  have  wilfully  engaged  in  the  attempted  eva- 
sion. 

The  District  Court  took  the  position  during  the 
course  of  the  trial  that  the  knowing  and  intentional 
disbursement  to  others  of  funds  withheld  from  em- 
ployees for  payment  of  income  and  Social  Security 
taxes  constituted  an  offense  under  §  2707(c).  Under 
this  view  the  Government  was  required  to  prove 
only  that  appellant  was  cognizant  of  the  tax  obliga- 
tions, that  corporate  funds  were  physically  avail- 
able for  their  payment,  and  that  appellant  intention- 
ally chose  to  divert  these  funds  to  other  uses.  The 
motivation  and  purpose  w^hich  governed  the  dis- 
tribution of  funds  were  deemed  immaterial.  Appel- 
lant asserts  that  this  approach  misconceives  the 
requisite  mental  element  of  the  crime  and  that  it 
was  incumbent  upon  the  prosecution  to  prove  that 
an  evil  motive  or  bad  purpose  controlled  appellant's 
direction  of  the  disbursement  of  Coast  Redwood 
Company's  funds. 

To  fully  comprehend  the  nature  of  the  conduct 
condemned  by  §  2707(c),  it  is  necessary  to  examine 
the  section  in  the  statutory  framework  in  which  it 
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appears.  §  2707(c)  is  the  apex  of  a  series  of  penal- 
ties for  assorted  violations  of  the  internal  revenue 
la\Ys.  §  2707(a)  prescribed  a  100%  civil  penalty  for 
wilful  failure  to  pay,  collect,  or  truthfully  account 
for  and  pay  over  certain  taxes  and  for  wilful  at- 
tempt to  evade  or  defeat  the  tax  or  its  payment. 
And  §  2707(b)  makes  it  a  misdemeanor  to  wilfully 
fail  to  pay  a  tax  covered  by  this  subsection,  make 
returns  required  by  law,  keep  such  records  as  are 
required  by  law,  or  to  supply  such  information  as 
is  required  by  law.  Subsections  (a),  (b),  and  (c) 
all  required  that  the  person  act  wilfully  in  failing 
to  perform  his  statutory  duty. 

However,  the  term  "wilful"  is  not  defined  in  the 
statute.  Nor  does  the  legislative  history  afford  illu- 
mination on  this  point.  We  move  thence  to  the  de- 
cisional law  on  the  definition  of  this  term.  The  word 
"wilful"  is  susceptible  of  many  meanings.  Its  in- 
terpretation is  frequently  influenced  by  its  context. 
It  may  mean  one  thing  in  civil  cases  and  quite  an- 
other thing  in  criminal  prosecutions.  When  used 
in  criminal  revenue  statutes,  it  has  generally  been 
construed  to  mean  an  act  done  with  evil  motive,  bad 
purpose,  or  corrupt  design.  United  States  v.  Mur- 
dock,  290  U.S.  389;  Spies  v.  United  States,  317 
U.S.  492.  The  Spies  case,  a  landmark  decision  in 
this  area  of  law,  involved  a  felony  conviction  for 
attempted  income  tax  evasion  under  Section  145(b) 
of  the  I.R.C.  of  1939.  The  Supreme  Court,  in  re- 
affirming the  traditional  notion  of  the  mental  ele- 
ment required  for  criminal  conviction  for  non-pay- 
ment of  taxes,  declared: 
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' '  The  difference  between  wilful  failure  to  pay 
a  tax  when  due,  which  is  made  a  misdemeanor, 
and  wilful  attempts  to  defeat  and  evade  one, 
which  is  made  a  felony,  is  not  easy  to  detect  or 
define.  *  *  *  It  (wilful)  may  well  mean  some- 
thing more  as  applied  to  nonpayment  of  a  tax 
than  when  applied  to  failure  to  make  a  return. 
Mere  voluntary  and  purposeful,  as  distin- 
guished from  accidental,  omission  to  make  a 
timely  return  might  meet  the  test  of  wilfulness. 
But  in  view  of  our  traditional  aversion  to  im- 
prisonment for  debt,  we  would  not  without  the 
clearest  manifestation  of  Congressional  intent 
assiune  that  mere  knowing  and  intentional  de- 
fault in  payment  of  a  tax,  where  there  had 
been  no  wilful  failure  to  disclose  the  liability, 
is  intended  to  constitute  a  criminal  offense  of 
any  degree.  We  would  expect  wilfulness  in  such 
a  case  to  include  some  element  of  evil  motive 
and  want  of  justification  in  view  of  all  the 
financial  circumstances  of  the  taxpayer."  317 
U.S.  at  497-8.  [Emphasis  added.] 

The  Supreme  Court's  precise  holding  in  the  Spies 
case  was  that  the  District  Court  erred  in  refusing 
to  give  a  requested  instruction  that  if  the  jury 
found  only  that  defendant  had  wilfully  failed  to 
make  a  tax  return  and  wilfully  failed  to  pay  the 
tax  due,  then  it  could  not  find  the  defendant  guilty 
of  a  wilful  attempt  to  defeat  and  evade  the  income 
tax.   Section  145,io   dealing  with   income   taxes,   is 


1026  U.S.C,  §  145. 
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analogous,  and  phrased  similarly,  to  section  2707. 
Both  statutes  draw  a  distinction  between  the  wilful 
failure  to  pay  a  tax,  which  in  each  instance  con- 
stitutes a  misdemeanor,  and  the  wilful  attempt  to 
evade  or  defeat  the  payment  of  a  tax,  which  in  each 
instance,  is  a  felony,  a  distinction  which,  the  Su- 
preme Court  readily  conceded  '4s  not  easy  to  detect 
or  define."  317  U.S.  at  497.  The  Court  held  that  the 
difference  between  the  two  kinds  of  prohibited  con- 
duct is  that  the  word  '' attempt,"  as  used  in  the 
felony  section,  denotes  an  affirmative  act  of  evasion 
rather  than  a  wilful  omission  designed  to  evade  the 
tax.  The  mere  wilful  failure  to  pay,  without  more, 
could  constitute  no  more  than  the  misdemeanor. 

The  Supreme  Court  noted  that  Congress  had  used 
the  comprehensive  phrase  ''in  any  manner"  in  stat- 
ing the  modes  by  which  a  wilful  attempt  to  evade 
and  defeat  a  tax  might  be  achieved.  It  then  listed 
"by  way  of  illustration,  and  not  by  way  of  limita- 
tion" some  of  the  more  common  methods  of  at- 
tempted evasion,  "such  as  keeping  a  double  set  of 
books,  making  false  entries  or  alterations,  or  false 
invoices  or  documents,  destruction  of  books  or  rec- 
ords, concealment  of  assets  or  covering  up  sources 
of  income,  handling  of  one's  affairs  to  avoid  making 
the  records  usual  in  transactions  of  the  kind,  and 
any  conduct,  the  likely  effect  of  which  would  be  to 
mislead  or  to  conceal.  If  the  tax-evasion  motive 
plays  any  part  in  such  conduct,  the  Supreme  Court 
stated,  "The  offense  may  be  made  out  even  though 
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the  conduct  may  also  serve  other  purposes  such  as 
concealment  of  other  crime."  317  U.S.  at  499. 

The  unusual  facts  of  the  case  at  bar  do  not  reveal 
the  common  examples  of  badges  of  fraud  set  forth 
by  the  Supreme  Court.  Of  course,  the  phrase  "in 
any  manner"  covers  novel  and  unusual  as  well  as 
common  methods  of  evasion,  for  it  is  all-inclusive. 
United  States  v.  Gordon,  3  Cir.,  242  F.  2d  122; 
Rothwacks,  Law  and  Procedure  in  Criminal  Tax 
Prosecutions,  26  Taxes  797  (1948).  Consequently, 
the  diversion  of  available  funds  to  affiliates  and 
other  creditors  in  preference  to  payment  of  Govern- 
ment obligations  qualifies  as  an  affirmative  act  under 
the  statute  and  would  warrant  conviction  if  done 
with  the  requisite  state  of  mind. 

It  would  appear  that  the  well-settled  rule  of  statu- 
tory construction  that  statutes  dealing  with  the  same 
general  subject  matter  are  to  be  construed  in  jiari 
materia  is  applicable,  and  that  the  Spies  decision 
is  determinative  of  the  content  of  the  subjective 
element  required  by  section  2707(c).ii  There  appears 
to  be  but  a  single  salient  dilf  erence  between  sections 
145(b)  and  2707(c).  It  is  that  the  former  deals 
with  the  defendant's  taxes,  while  the  latter  involves 
taxes  owed  by  others  and  withheld  for  j^ayment  to 
the  Government.  These  latter  tax  funds  constitute 
"a  special  fund"  held  "in  trust"  by  the  employer. 
Section  3661,   I.R.C.   of  1939.   The  District   Court 


11  See  Hawkinson  v.  Comm.  of  Internal  Revenue, 
2  Cir.,  235  F.  2d  747. 
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felt  that  the  deliberate  disbursement  of  monies  held 
in  a  fiduciary  capacity  ''which  didn't  belong  to  the 
defendant"  is  sufficient,  in  itself,  to  support  a  con- 
viction under  §  2707(c).  Thus,  it  would  be  enough 
if  proof  was  adduced  that  the  defendant  intention- 
ally and  knowingly  acted  in  a  manner  which  re- 
sulted in  non-payment  of  the  taxes  and  it  is  not 
essential  that  the  acts  were  in  fact  done  for  the  pur- 
pose of  evading  or  defeating  the  payment  of  the 
taxes. 

Is  this  distinction  between  ordinary  taxes  and 
so-called  ''special  fund"  taxes  justified? 

We  cannot  find  support  for  such  distinction  in 
either  the  statute  or  the  adjudicated  cases  arising 
thereunder.  It  is  true  that  a  diiference  exists  in  re- 
spect to  the  capacity  in  which  the  tax  monies  are 
held.  But  the  duty  to  pay  is  the  same  in  both  in- 
stances, as  is  the  effect  of  non-compliance.  It  may 
well  be  that  the  capacity  in  which  the  monies  are 
held  exposes  the  defendant  to  the  risk  of  additional 
penalties  for  non-payment  of  taxes,  12  but  there  is 


i^One  such  additional  obligation  for  the  breach 
of  which  there  is  a  concomitant  penalty  is  the  duty 
to  account  and  pay  over  the  monies,  as  provided  in 
Section  2707(c).  The  conclusion  that  the  capacity 
in  which  the  funds  are  held  does  not  alter  the  con- 
tent of  the  subjective  element  of  a  felonious  attem]:>t 
to  evade  or  defeat  the  payment  of  a  tax  is  buttrcv^sod 
Ijv  the  provisions  of  Section  3661  of  the  Internal 
Revenue  Code  of  1939.  It  provides  that: 

"Whenever  any  person  is  required  to  collect 
or  withhold  any  internal  revenue  tax  from  an}^ 
other  person  and  to  pay  such  tax  over  to  the 
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nothing  in  any  revenue  statute  which  would  alter 
the  subjective  element  of  felonious  tax  evasion  be- 
cause of  the  capacity  in  which  the  funds  are  held. 
It  would  require  a  clear  manifestation  of  Con- 
gressional intent  that  the  Internal  Revenue  Code 
should  be  construed  to  set  up  one  rule  for  "special 
fund"  taxes,  and  another  rule  for  income  taxes,  be- 
fore we  could  so  hold.  We  cannot  find  the  semblance 
of  such  Congressional  intent. 

The  conclusion  that  the  capacity  in  which  the 
funds  are  held  does  not  provide  a  basis  for  modify- 
ing the  traditional  subjective  element  of  tax  evasion 
is  borne  out  by  the  cases  decided  imder  other  sub- 
sections of  2707.  In  Yarborough  v.  United  States, 
4  Cir.,  230  P.  2d  56,  the  Fourth  Circuit  afarmed  a 
misdemeanor  conviction  under  2707(a)  for  wilful 
failure  to  file  income  and  Social  Security  taxes  with- 
held from  the  wages  of  employees.  The  jury  was 
instructed  in  that  case  that  wilful  means  bad  pur- 
pose, evil  motive,  or  lack  of  justifiable  excuse.  The 
civil  cases  arising  under  §  2707(a)   also  recognize 

United  States,  the  amount  of  tax  so  collected 
or  withheld  shall  be  held  to  be  a  special  fund  in 
trust  for  the  United  States.  The  amount  of  such 
fund  shall  be  assessed,  collected,  and  paid  in 
the  same  manner  and  subject  to  the  same  pro- 
visions and  limitations  (including  penalties)  as 
are  applicable  with  respect  to  the  taxes  from 
which  such  fund  arose. ' ' 
Thus,  the  second  sentence,  in  terms,  refutes  the 
notion  that  "special  fund"  taxes  are  a  novel  breed 
of  tax  to  which  the  traditional  criteria  of  civil  and 
criminal  responsibility  are  inapplicable. 
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that  criminal  liability  depends  upon  proof  of  evil 
motive  or  bad  purpose.  Levy  v.  United  States,  140 
F.  Supp.  834;  Nugent  v.  United  States,  136  F.  Supp. 
875;  In  Re  Haynes,  88  F.  Supp.  379;  and  Paddock 
V.  Siemoneit,  218  S.W.  2d  428,  7  A.L.R.  2d  1062. 
These  cases  hold  that  it  is  enough  to  warrant  imposi- 
tion of  the  civil  penalty  that  the  defendant's  actions 
were  knowingly  and  intentionally  taken.  See  also 
Rev.  Ruling  54-158,  1951-1  Ciun.  Bull.  247.  Com- 
pare Kellems  v.  United  States,  97  F.  Supp.  981,  and 
50-2  USTC  at  9489  (1950),  and  Cushman  v.  Wood, 
56-2,  USTC  at  9690  (1956),  holding  that  mere  in- 
tentional failure  to  pay  is  not  even  sufficient  for 
civil  purposes. 

The  oft-cited  opinion  in  Paddock  v.  Siemoneit, 
supra,  states  that  the  term  '' wilful"  in  criminal 
tax  statutes  refers  to  motive  or  purpose  whereas 
in  the  civil  statute  it  characterizes  intention  and 
knowledge.  The  facts  of  that  case  closely  parallel 
the  instant  factual  situation.  There  it  was  held  that 
the  president  of  a  corporation  was  civilly  lial)le 
for  the  corporation's  failure  to  pay  withheld  taxes 
where  the  reason  for  non-payment  was  that  the 
corporation  was  in  precarious  financial  condition 
and  the  withheld  funds  were  employed  to  preserve 
the  corporation.  Here,  too,  the  evidence  is  certainly 
sufficient  to  support  a  finding  that  the  failure  to 
pay  was  intentional  and  that  the  defendant  was  i-e- 
sponsible  for  such  failure.  But  that  is  not  enough 
to  justify  a  criminal  conviction.  To  warrant  im- 
position of  the  heaviest  of  penalties  assessable  for 
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non-payment  of  taxes,  the  principal  purpose  of  all 
such  penalties  being  compliance,  it  must  also  be 
found  that  the  defendant's  conduct  was  prompted 
in  part  at  least  by  tax  evasion  motives.  This  the 
trial  court  did  not  do. 

The  trial  court's  conception  of  the  requisite  sub- 
jective element  under  §  2707(c)  was  voiced  at  length 
during  the  progTess  of  the  trial  and  was  reiterated 
in  comments  which  accompanied  the  formal  verdict. 
Of  course,  as  those  experienced  in  trial  matters 
know  full  well,  it  is  a  hazardous  and  risky  business 
to  place  too  much  reliance  upon  comments  emanat- 
ing from  the  bench  during  the  course  of  a  trial.  The 
strained  atmosphere  of  the  trial  arena,  and  the  lack 
of  opportunity  for  careful,  studied  consideration 
of  the  problem,  is  not  conducive  to  dispassionate, 
deliberate  and  definitive  comment.  An  able  and  alert 
trial  judge,  responsive  to  his  responsibilities,  will 
frequently  intersperse  questions  and  clarifying  com- 
ments during  the  trial  to  clarify  troublesome  points, 
elicit  certain  evidence  or  state  tentative  views.  Liti- 
gation would  never  be  terminated  if  appellate  courts 
seized  upon  isolated  remarks  of  trial  courts  to 
award  new  trials.  See  United  States  v.  Wain,  2 
Cir.,  162  F.  2d  60,  65.  However,  there  are  cases 
where  the  trial  court's  views  are  set  forth  with 
certitude  and  clarity.  This  is  such  a  case.  To  dis- 
regard these  clear  statements  of  the  court's  views,  as 
expressed  on  numerous  occasions,  is  to  ignore  real- 
ity. The  most  significant  of  these  comments  are  set 
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forth  below.i3  A  thorough  grasp  of  them  is  indis- 
pensable if  the  problem  which  faces  this  court  is  to 
be  fully  comprehended. 


i^The  first  full  exposition  of  the  trial  court's  ap- 
proach to  the  subjective  element  required  to  be 
proved  under  §  2707(c)  came  during  argument  by 
appellant's  counsel,  Mr.  Avakian,  following  the 
presentation  of  the  Government's  case-in-chief,  on 
the  motion  for  judgment  of  acquittal.  After  Mr. 
Avakian  had  set  forth  his  conception  of  the  essen- 
tial elements  of  the  offense  and  related  them  to  the 
instant  facts,  he  was  queried  as  follows: 

''The  Court:  Do  you  think  that  there  is  any 
diiference  with  respect  to  this  argument  as  between 
the  payment  of  the  taxpayer's  own  taxes  and  with- 
holding taxes'? 

"Mr.  Avakian:    I  don't  think  so,  your  Honor. 

''The  Court:  I  see  the  force  of  your  argument 
and  if  this  were  a  case  that  involved  the  taxpaj^er's 
own  taxes — income  taxes,  w^e  will  say — and  the  full 
disclosure  by  return  of  the  amount  due,  and  then 
the  handling  of  his  business  in  the  manner  that  the 
records  here  disclose  that  it  was  handled,  then  I 
see  the  force  of  the  argument  as  to  the  principles 
that  have  been  laid  down  by  the  courts  with  respect 
to  wilfulness  and  acts  of  commission  and  like  mat- 
ters that  would  probably  defeat  a  criminal  charge. 
I  am  wondering  whether  or  not  there  was  any  dif- 
ference in  the  application  of  that  argument  in  the 
case  of  taxes  of  someone  else  that  the  employer  is 
required  to  withhold  and  pay,  whether  there  is  any 
difference  there.  Is  the  use  of  the  trust  fund,  so- 
called — they  have  been  described  as  trust  funds  to 
rather  loosely  designate  them — ^but  does  the  use  of 
the  trust  funds  themselves  give  rise  to  an  inference 
to  wilfulness  as  an  act  of  commission  as  differenti- 
ated from  the  case  of  the  taxes  due  by  the  taxpaver 
himself?  There  is  a  novelty  here  in  the  application 
of  that  rule  that  you  speak  of.  I  was  wondering  if 
you  had  any  thoughts  concerning  that."  [Tr.  557.] 
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That  problem  is  what  effect  should  the  trial 
court's  failure  to  apply  the  proper  standard  of  the 

The  Court  continued  to  express  the  same  idea. 

"The  Court:  It  seems  to  me  that  that  is  the  big- 
ger question,  as  to  whether  or  not  this  doctrine 
which  you  speak  of  (the  Spies  decision)  applies  to 
a  withholding  tax  case,  and  that  presents  a  little 
different  question  than  is  presented  in  these  deci- 
sions." [Tr.  564.] 

Finally  it  turned  to  conviction.  We  trace  that  de- 
velopment : 

"The  Court:  It  doesn't  make  any  difference 
whether  or  not  in  using  that  money  that  the  tax- 
payer got  more  money  from  affiliated  companies 
than  he  paid  out.  I  don't  think  it  can  stand  or  fall 
on  that  at  all. 

"Mr.  Avakian:  I  think  it  is  important  in  this 
respect,  your  Honor:  Not  only  must  there  be  the 
wilful  acts  of  commission,  but  they  must  be  done 
v/itn  the  specific  evil  intent  of  defeating  the  pay- 
ment. Now,  that  is  where  I  think  it  becomes  material 
to  know  whether  there  was  a  net  inflow  rather  than 
an  outgo  because  that  throws  light  on  whether  there 
was  necessary  evil  intent,  and  it  is  in  that  resi^ect 
that  I  think  it  is  significant  to  know  what  the  flow 
of  funds  was,  because  if  there  were  only  a  factual 
showing  of  a  knowing  and  intentional  use  of  these 
funds  for  some  other  purpose,  that  would  not  be 
enough.  There  would  also  have  to  be  evidence  which 
Avould  support  the  inference  and  the  finding  that 
that  conduct  was  done  for  the  purpose  of  defeating 
the  payment  of  the  tax.  That's  the  distinction,  of 
course,  between  this  tvpe  of  statute  that  the  Spies 
and  Murdoch  cases  talk  about,  wherein  the  adminis- 
tration of  those  rcA^enue  laws,  the  penalty  is  imposed 
for  violation  of  them  but  there  must  be  a  showing  of 
an  evil  or  bad  motive  and  that  good  faith  is  a  de- 
fense to  the  charge.  Now,  that's  vrhere  I  think  the 
flow  of  funds  becomes  material. 

"The  Court:  I  think  that  what  you  said  is  a  per- 
fectly logical  conclusion  to  be  drawn  from  the  prin- 
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subjective  element  under  §  2707(c)  have  upon  the 
disposition  of  this  appeal? 

ciples  of  the  Spies  case  in  connection  with  income 
taxes  due  from  a  taxpayer.  In  other  words,  it  would 
be  necessary  to  show  some  affirmative  action  with 
an  evil  motive  to  use  the  property  of  the  taxpayer 
which  would  be  available  for  the  payment  of  taxes 
or  his  monies  for  the  purpose  of  defeating  the  pur- 
poses of  those  taxes.  If  he  used  his  property  in  con- 
nection mth  the  normal  activities  of  his  business  and 
they  proved  to  be  untruthful  or  he  misjudged  the 
consequences  of  it,  he  lost  it,  he  was  thus  unable  to 
pay  his  taxes,  of  course,  it  w^ouldn't  be  the  kind  of 
motive  that  is  required  to  prove  violation  of  the 
statute.  That  is  why  it  is  in  order  to  draw  the  line 
between  those  acts,  that  philosophy  that  we  have 
long  ago  got  away  from,  that  you  imprison  people 
for  debt.  As  Justice  Jackson  said  in  the  Spies  case, 
there  has  to  be  some  affirmative  act  of  fraud  to 
show  that  something  was  done  with  the  property  or 
assets  or  money  of  the  taxpayer  for  the  deliberate 
purpose  of  evading  the  payment  of  the  taxes  due. 

"However,  the  question  becomes,  it  seems  to  me, 
somewhat  different  when  you  come  to  the  withhold- 
ing taxes  under  this  statute  because  there  it  may 
be  very  properly  said  that  the  mere  act  of  using 
this  money  w^hich  doesn't  belong  to  the  taxpayer  at 
all — the  money  that  he  has,  that  he  owes  for  his  own 
taxes,  that  is  his  own  money,  and,  of  course,  there 
you  have  to  go  much  further  in  order  to  develop  a 
criminal  charge  and  that's  the  reason  for  that  phi- 
losophy that  is  expressed  in  the  Spies  and  those 
other  cases.  But  the  question  here  is  this  was  not 
his  money.  This  was  money  that  was  due  somebody 
else,  but  which  the  law  imposed  upon  him  an  obli- 
gation to  hold  and  pay  the  United  States. 

Now,  the  question  is  under  the  circumstances  of 
this  case  of  the  non-payment  of  these  monies  and 
the  obvious  use  of  them,  whether  the  use  of  the 
money  was  well  intentioned  or  not,  in  the  hope  of 
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There  is  surprisingly  little  authority  respecting 
the  question  of  the  effect  upon  a  conviction  of  a 
trial  court's  misconception  regarding  an  essential 
element  of  the  offense  in  a  non-jury  case.  Indeed,  we 

making  some  of  the  enterprises  work  out  and  so 
forth,  that  the  use  of  that  money  under  those  cir- 
cumstances was  a  bad  motivated  act.  And  that,  it 
seems  to  me,  is  the  rather  simple  question  that  it 
boils  down  to.  Of  course,  none  of  these  questions 
are  simple  but  it  is  a  rather  simple  question  to  which 
it  boils  dowai.  I  don't  think  that  it  is  necessary  to 
show^  bookkeepingivise  what  the  net  balance  was 
with  respect  to  these  transfers,  but  whether  or  not 
under  the  circumstances  of  these  various  corpora- 
tions and  companies,  w^hether  or  not  the  use  of  that 
money  under  those  circumstances  constitutes  the 
affirmative  act  that  makes  up  the  violation  of  the 
statute.  And  that  is  a  bigger  question,  it  is  a  broader 
question.  All  the  circumstances  of  the  case  have  to 
be  taken  into  account,  except  that  I  don't  think  that 
what  the  outcome  bookkeepingwise  of  the  transac- 
tions is  has  anything  to  do  with  it.  It  is  whether 
or  not  the  act  of  using  that  money  in  connection 
with  these  various  corporations  is  a  wilful  act  under 
the  circumstances,  it  was  done  knowingly,  it  was 
done  consciously,  all  the  circumstances  that  make 
up  the  act  of  withholding  and  non-payment,  whether 
the  circumstances  surrounding  that  justified  a  con- 
clusion that  that  act  of  non-payment  and  use,  irre- 
spective of  what  the  result  of  it,  constitutes  a  wilful 
act,  that  I  think  is  the  question  in  this  case  *  *  *" 
[Tr.  568-571.] 

Mr.  Avakian  continued  to  urge  that  there  was  no 
evidence  that  any  transfer  of  corporate  funds  was 
attributable  to  evil  motivation.  The  trial  court's 
reply,  clearly  delineating  its  views,  follows : 

''The  Court:  But  I  don't  think  that  has  any- 
thing to  do  with  it.  You  are  basing  that  upon  the 
point  that  you  raise  that  the  government  has  to 
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find  no  direct  authority.  However,  analogous  deci- 
sions involving  jury  cases  and  several  basic  prin- 
ciples of  criminal  law  furnish  clear  guideposts  to  a 
resolution  of  this  issue. 

prove  that  the  means  used  were  with  fraudulent 
intent.  I  couldn't  agree  with  you  on  that,  that  there 
had  to  be  proof  by  the  fact  of  inference  that  any 
step  that  was  taken  in  connection  with  the  matter 
in  itself,  that  particular  step,  had  to  be  taken  with 
the  em\  motive  and  intent  to  defraud  the  govern- 
ment. I  couldn't  follow  that  because  we  have  those 
questions  constantly  raised  in  conspiracy  cases,  for 
example,  that  the  particular  act  itself  in  itself  may 
be  of  an  innocuous  nature  but  if  it  furthers  the 
purpose  of  some  person  who  is  pursuing  some  un- 
lawful purpose  it  is  in  itself  admissible  and  may 
be  considered  as  an  overt  or  an  act  done  pursuant 
to  a  purpose  which  is  against  the  law.  So  that  I 
don't  think  that  it  has  to  be  sho^^ni  that  a  particular 
transfer  out  was  with  that  intent;  I  don't  think 
that  that  is  necessary."  [Tr.  579.] 

During  the  argument  to  the  court  which  preceded 
the  rendition  of  the  verdict,  the  trial  court  had  oc- 
casion to  reiterate  its  views.  As  is  readily  discernible 
no  change  had  occurred  in  respect  to  these  ^dews 
throughout  the  presentation  of  the  defense. 

''The  Court:  T  don't  attach  any  particular  im- 
portance to  these  so-called  in-and-out  transactions, 
I  think  T  mentioned  that  once  before  in  the  trial 
of  the  case. 

''I  think  the  District  Attorney  (sic)  did  make 
some  contention  to  that  effect,  bnt  I  don't  think  it 
"is  of  any  importance  in  the  case  as  to  whether  there 
is  any  evidence  of  any  concealment  or  transfer  of 
nssets  as  such  for  the  purpose  of  evasion  of  tax." 
FTr.  925.1  _ 

And  again : 

''The  Court:  Well,  except  that  this  is  a  with- 
holding tax  case  and  it  is  not  a  tax  of  the  defendant 
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Initially  it  should  be  noted  that  we  are  not  con- 
cerned with  such  matters  as  the  admission  or  ex- 
clusion of  evidence  or  rulings  on  non-merit  defenses. 
In  such  cases  appellate  courts  often  invoke  the  rule 
applied  to  civil  judgraents  that  if  any  valid  basis 

that  is  involved.  With  respect  to  these  taxes,  the 
defendant  is  merely  the  collecting  agent  or  trustee 
collector  for  the  government. 

"Mr.  Avakian:  Well,  in  terms  of  the  origin  of 
the  obligation,  of  course,  that  is  true.  But  in  terms 
of  the  offense  that  is  defined  in  the  statute,  I  don't 
think  it  matters  what  kind  of  tax  it  w^as,  and  more- 
over  • 

"The  Court:  Except  that  the  instances  or  facts 
that  go  to  make  up  evasion  of  payment  are  different 
in  cases  of  withholding  taxes  than  they  would  be 
with  respect  to  the  defendant's  own  taxes."  [Tr. 
935-6.] 

The  Government  contends  that  the  comments  ac- 
companying the  formal  verdict  show  that  regard- 
less of  remarks  voiced  during  the  course  of  the 
trial  the  verdict  itself  was  grounded  upon  a  correct 
conception  of  the  governing  law.  We  cannot  agree. 
On  the  contrary,  these  comments,  relied  upon  by 
the  Government  as  the  strongest  expression  of  the 
applicable  law  made  by  the  trial  court,  seem  rather 
to  reinforce  the  belief  that  a  too  stringent  state  of 
mind  standard  was  applied  herein.  The  key  para- 
graph of  those  comments  follows: 

"I  am  satisfied  that  the  evidence  shows  be- 
yond question  that  the  defendant  here  know- 
ingly and  deliberately  set  and  followed  a  course 
of  so  operating  the  business  of  Coast  Redwood 
Company,  Inc.,  as  to  advantage  himself  and 
his  companies  b}^  the  use  of  the  withheld  em- 
ployees '  taxes ;  and  that  such  course  of  conduct 
affirmatively  constituted  wilful  evasion  of  pay- 
ment of  these  taxes.  This  he  did  wdth  full  knowl- 
edge and  awareness  of  the  nature  of  his  course 
of  conduct  and  of  its  consequences."  [Tr.  963.] 
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exists  for  af&rming  the  action  taken  below,  such 
action  ^^411  be  affirmed  regardless  of  the  particular 
ground  upon  which  the  original  decision  was  rested. 
Wagner  y.  United  States,  9  Cir.,  67  F.  2d  656.  That 
rule  is  sound  and  salutary  and  it  furthers  not  only 
the  ends  but  also  the  administration  of  justice  where 
the  erroneous  theory  worked  no  hardship  nor  harm 
upon  any  party. 

But  we  are  not  dealing  with  a  mere  error  of  law 
occurring  during  the  course  of  trial  and  which  can 
be  disregarded  as  harmless.  Involved  here,  (if  we 
are  right)  is  a  basic  misconception  of  an  essential 
element  of  the  crime  charged  against  appellant, 
which  in  truth  is  the  critical  element  under  the  facts. 
We  believe  therefore  that  the  comparable  and  con- 
trolling decisions  are  those  jury  cases  involving  the 
related  question  of  erroneous  instructions.  If  this 
case  had  been  tried  to  a  jury  and  the  comments 
voiced  by  the  learned  trial  judge  had  taken  the  form 
of  jury  instructions,  a  conviction  obtained  there- 
under could  not  stand  under  the  principles  enuncia- 
ted in  the  Murdock  and  Spies  decisions.  Is  there  any 
difference  between  a  trial  judge  formally  instructing 
the  jury  as  to  what  he  thinks  the  applicable  law  to 
be  and  in  effect  instructing  himself  similarly  in  a 
non-jury  case*?!"^  We  think  not.  In  each  instance  a 
conviction  has  resulted  from  the  application  of  im- 


i4Cf.,  Rule  75(g),  Rules  of  Civil  Pro.,  28 
U.S.C.A.;  Mar  Gong  v.  Brownell,  9  Cir.,  209  F.  2d 
448  (1954)  ;  Takehara  v.  Dulles,  9  Cir.,  205  F.  2d 
560  (1953). 
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proper  standards  of  law  to  the  facts  by  the  trier  of 
fact.  Such  a  case,  we  believe,  compels  reversal  of 
the  conviction. 

It  is  a  fundamental  precept  of  the  administration 
of  justice  in  the  federal  courts  that  the  accused  must 
not  only  be  guilty  of  the  offense  of  which  he  is 
charged  and  convicted,  but  that  he  be  tried  and  con- 
victed according  to  proper  legal  procedures  and 
standards.  In  short,  it  is  not  enough  that  the  accused 
be  guilty;  our  system  demands  that  he  be  found 
guilty  in  the  right  way.  Accordingly,  it  is  no  answer 
to  the  application  of  an  erroneous  standard  of  law 
that  the  evidence  is  sufficient  to  support  a  verdict 
reached  in  accordance  with  the  proper  standard  of 
law.  As  the  Supreme  Court  stated  in  a  jury  case  in 
response  to  such  a  contention, 

"It  may  not  be  amiss  to  remind  that  the  question 
is  not  whether  guilt  be  spelt  out  of  a  record  but 
whether  guilt  has  been  found  by  a  jury  according 
to  the  procedures  and  standards  appropriate  for 
criminal  trials  in  federal  courts."  Bollenback  vs. 
United  States,  326  U.S.  607,  614-5. 

The  decisions  are  plentiful  that  an  appellate 
court  cannot  affirm  a  conviction  erroneously  secured 
on  one  theory,  on  the  speculation  that  conviction 
would  have  followed  if  the  correct  theory  had  been 
applied.  Pearson  vs.  United  States,  6  Cir.,  192  F.  2d 
681;  People  vs.  Bigley,  35  N.Y.S.  2d  130;  People  vs. 
Roper,  259  N.Y.  170,  181  N.E.  88;  People  vs.  Hew- 
lett, 138  CalApp.  2d  258,  239  P.  2d  159;  24  C.J.S. 
Criminal  Law  §  1834,  p.  676. 
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It  does  not  matter  whether  or  not  guilt  is  a  close 
question.  The  accused  is  entitled  in  any  case  to  be 
tried  under  proper  legal  criteria.  But  the  signifi- 
cance of  this  matter  is  all  the  more  accentuated  in 
a  factual  context  where  the  question  is  a  close  one. 
This  is  that  type  of  case.  It  may  be  that  appellant 
directed  disbursements  in  good  faith  and  solely  for 
the  purpose  of  preserving  the  business  or  it  may  be 
that  he  so  acted  in  part  to  evade  or  defeat  the  pay- 
ment of  taxes.  It  could  also  be  that  the  disburse- 
ments were  not  made  with  intent  to  evade  the  pay- 
ment of  the  taxes,  but  that  the  failure  to  pay  was 
itself  motivated  b}^  a  desire  to  evade  the  payment 
of  the  taxes,  in  which  case  appellant  could  be  con- 
victed of  the  misdemeanor  created  by  §  2707(b). 
And  finally,  it  may  be  that  appellant  did  not  commit 
any  crime,  and  could  only  be  held  civilly  account- 
able under  §  2707(a).  All  these  possibilities  exist. 

Whether  particular  conduct  is  ''willful"  is,  of 
course,  a  question  of  fact.^^  By  its  very  nature,  it  is 
not  generally  amenable  to  direct  proof  and  must 
be  shown  by  circumstantial  evidence.i^  The  evidence 
adduced  in  the  instant  case  is  such  that  a  verdict 
following  any  of  the  foregoing  alternatives,  if  prop- 
erly found,  would  be  sustained.  But  the  verdict  must 
be  rendered  under  proper  and  applicable  rules  of 
law. 


isGaunt  v.  United  States,  1  Cir.,  184  F.  2d  284; 
Himmelfarb  v.  United  States,  9  Cir.,  175  F.  2d  924. 


i6United  States  v.  Commerford,  2  Cir.,  64  F.  2d 
28;  Capone  v.  United  States,  7  Cir.,  51  F.  2d  609. 


34  Arthur  King  Wilson  vs. 

Another  point  requires  discussion.  Ordinarily,  the 
remedy  to  rectify  a  misconception  regarding  the 
significance  of  a  particular  fact,  such  as  a  particular 
state  of  mind,  is  to  request  special  findings  pursuant 
to  the  provisions  of  Rule  23  of  the  Federal  Rules  of 
Criminal  Procedures.  Cesaro  vs.  United  States,  1 
Cir.,  200  F.  2d  232.  No  such  formal  request  was 
made  in  the  instant  case.  However,  counsel  for  ap- 
pellant repeatedly  called  the  trial  court's  attention 
to  this  matter,  and,  as  indicated  previously,  the  trial 
court's  remarks  at  the  time  of  verdict  bore  on  it. 
Moreover,  counsel  for  the  Government  did  not  raise 
the  point  of  Rule  23  on  this  appeal.  Therefore,  while 
we  believe  resort  to  Rule  23  ordinarily  must  be  made 
to  preserve  such  an  issue  on  appeal,  we  also  believe 
that  the  circumstances  of  this  case  are  such  that  it 
w^ould  perpetuate  an  injustice  to  deprive  appellant 
of  the  opportunity  to  question  the  propriety  of  the 
trial  court's  conception  of  the  constituent  elements 
of  the  offense. 

The  other  question  tendered  by  this  appeal  relates 
to  the  exclusion  of  certain  evidence,  i.e.,  that  appel- 
lant, through  his  attorney,  had  negotiated  and  en- 
tered into  an  understanding  and  agreement  with 
representatives  of  the  Internal  Revenue  Service  in 
Portland,  Oregon,  in  May,  1955,  whereby  certain 
assets  were  to  be  sold  to  pay  off  Coast  Redwood 
Company's  tax  obligations.  The  District  Court  took 
notice  of  the  fact  of  the  negotiations  and  under- 
standing. It  refused  to  allow  the  attorney  to  testify 
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as  to  the  details  on  the  ground  that  such  evidence 
was  immaterial. 

The  trial  judge  possesses  wide  latitude  in  the  de- 
termination of  the  relevancy  or  materiality  of  evi- 
dence and  his  ruling  cannot  be  reversed  in  the  ab- 
sence of  an  abuse  of  discretion.  The  evidence  oif  ered 
went  to  the  defendant's  state  of  mind.  It  concerned 
actions  taken  over  three  years  after  the  indictment 
period  commenced  and  its  probative  value,  if  any, 
was  slight.  We  cannot  hold  under  the  circumstances 
that  the  trial  court  abused  its  discretion  in  exclud- 
ing the  details  of  the  negotiations  as  distinguished 
from  the  fact  thereof. 

n^  Jinlur^^fr^  ^^  /-^mivTr^finn  isEe*cfSed  and  the 
case  is  remanded  to  ^^3^!fS^iciCourt  for  retrial 
in  accordance^.wittfme  principles  sei1frTrW*-mJtJiis 
opinion:" " 

"The  judgToent  of  conviction  is  reversed.  The 
case  is  remanded  to  the  District  Court  for  recon- 
sideration in  accordance  with  the  principles  set 
forth  in  this  opinion,  and  for  further  findings  by 
the  trial  court,  after  the  Government  has  intro- 
duced evidence,  if  any,  and  the  defendant  has  been 
given  the  right  to  respond  to  any  new  evidence  pro- 
duced by  the  Government,  if  he  desires  to  do  so." 

Reversed. 

[Endorsed]:  Opinion,  Filed  November  14,  1957, 
as  amended  by  Order  of  February  27,  1958. 

/s/  PAUL  P.  O'BRIEN,  Clerk. 
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[Title  of  Court  of  Appeals  and  Cause.] 

ORDER  MODIFYING  OPINION  AND  DENY- 
ING PETITION  FOR  REHEARING 

Before :  Denman,  Circuit  Judge ;  Pope  and  Barnes, 
Circuit  Judges. 

The  last  paragraph,  before  the  word  ''Reversed," 
contained  in  the  opinion  of  this  Court,  filed  Novem- 
ber 14,  1957,  is  stricken,  and  the  following  para- 
graph substituted  therefor: 

"The  judgment  of  conviction  is  reversed. 
The  case  is  remanded  to  the  District  Court  for 
reconsideration  in  accordance  with  the  prin- 
ciples set  forth  in  this  opinion,  and  for  further 
findings  by  the  trial  court,  after  the  Govern- 
ment has  introduced  evidence,  if  any,  and  the 
defendant  has  been  given  the  right  to  respond 
to  any  new  evidence  produced  by  the  Govern- 
ment, if  he  desires  to  do  so." 

We  consider  "Appellee's  Petition  for  Rehearing 
en  banc  as  a  petition  for  rehearing  and  a  sug- 
gestion (in  accordance  with  our  Rule  23)  that  the 
case  be  reheard  en  banc.  With  the  modification  of 
the  opinion  as  set  forth  hereinabove,  the  petition 
for  a  rehearing  before  the  Court  as  constituted  for 
the  hearing  of  the  appeal  is  denied.  The  suggestion 
for  rehearing  en  banc  is  rejected. 

/s/  WILLIAM  DENMAN, 
Circuit  Judge; 
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/s/  WALTER  L.  POPE, 
Circuit  Judge; 

/s/  STANLEY  N.  BARNES, 
Circuit  Judge. 

[Endorsed] :    Filed  February  27,  1958. 


United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  15301 
ARTHUR  KING  WILSON, 


Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

JUDGMENT 

Appeal  from  the  United  States  District  Court  for 
the  Northern  District  of  California,  Southern  Di- 
vision. 

This  Cause  came  on  to  be  heard  on  the  Transcript 
of  the  Record  from  the  LTnited  States  District 
Court  for  the  Northern  District  of  California, 
Southern  Division,  and  was  duly  submitted. 

On  Consideration  Whereof,  It  is  now  here  or- 
dered and  adjudged  l\y  this  Court,  that  the  judg- 
ment of  the  said  District  Court  in  this  Cause  be, 
and  hereby  is  reversed,  and  that  this  cause  be,  and 
hereby  is  remanded  to  the  said  District  Court  for 
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reconsideration  in  accordance  with  the  principles 
set  forth  in  the  opinion  of  this  Court,  and  for 
further  findings  by  the  trial  court,  after  the  Gov- 
ernment has  introduced  evidence,  if  any,  and  the 
defendant  has  been  given  the  right  to  respond  to 
any  new  evidence  produced  by  the  Government,  if 
he  desires  to  do  so." 

Filed  and  entered  November  14,  1957,  as  amended 
by  Order  Filed  February  27,  1958. 


[Title  of  Court  of  Appeals  and  Cause.] 

ORDER  ON  PETITION  FOR  REHEARING 
AND  PETITION  FOR  RECALL  OF  MAN- 
DATE AND  FOR  LEAVE  TO  FILE  PETI- 
TION FOR  REHEARING 

Before:  Denman,      Pope      and      Barnes,      Circuit 
Judges. 

Counsel  urge  a  rehearing,  and  a  recall  of  our 
mandate  herein  dated  March  7,  1958,  in  order  to 
allow  such  a  rehearing.  Three  cases  are  cited  in 
support  of  this  position:  United  States  v.  Shot- 
well,  1957,  355  U.S.  233;  Lawn  v.  United  States, 
1958,  355  U.S.  339 ;  and  Mesarosh  v.  United  States, 
1956,  352  U.S.  1. 

United  States  v.  Shotwell,  supra,  was  a  case 
where  defendant  was  convicted  by  a  jury.  The  issue 
remanded  had  to  do  with  a  preliminary  question 
relating  to  the   admissibility  of  evidence  and  did 
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not  relate  to  an  issue  submitted  to  a  jury.  Ob- 
viously, had  it  so  related,  no  partial  remand  to  the 
District  Court  would  have  been  possible.  But  in 
Shotwell,  the  District  Court  judge  was  authorized 
to  take  evidence  upon  the  issue  of  admissibility  of 
other  evidence  introduced  at  the  previous  trial  to 
make  appropriate  new  findings  of  fact  on  that  issue, 
and  a  new  final  judgment  on  that  issue. 

In  Lawn  v.  United  States,  supra,  it  is  true  tlie 
minority,  speaking  through  Mr.  eJustice  Harlan, 
thought  the  issue  of  whether  "untainted"  dupli- 
cates of  the  "tainted"  check  and  stub  were  in  the 
hands  of  the  New  Jersey  Federal  authorities 
should  be  remanded  to  the  District  Court  by  "par- 
tial remand;"  while  the  majority  of  six  thought 
this  action  unnecessary  because  of  the  lack  of  any 
objection  to  the  evidence  entered  by  defendant's 
counsel  at  the  trial.  But  we  emphasize  that  the  ma- 
jority thought  such  partial  remand  unnecessary — 
nowhere  does  the  majority  question  the  right  of  the 
appellate  court  to  order  such  a  partial  remand. 

In  Mesarosh  v.  United  States,  supra,  the  ma- 
jority merely  established  the  rule  that  had  this 
been  a  jury  trial,  we  could  not  properly  order  a 
partial  remand  as  to  issues  passed  upon  by  the 
jury  below  (United  States  v.  Shotwell,  supra),  al- 
tliough  the  minority  felt  under  the  circumstances 
there  existing  such  partial  remand  would  be 
proper. 

This  was  not  a  jury  trial.  The  partial  remand 
heretofore    ordered   is    proper.    28    U.S.C,    §  2106. 
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Communist  Party   of  the   United   States   v.    Sub- 
versive Activities  Control  Board,  351  U.S.  115. 

The  petition  for  rehearing  is  denied;  the  petition 
for  recall  of  mandate  is  denied. 

April  16,  1958. 

/s/  WILLIAM  DENMAN, 

/s/  WALTER  L.  POPE, 

/s/  STANLEY  N.  BARNES, 

United  States  Circuit  Judges. 

[Endorsed] :    Filed  April  16,  1958. 


In  the  United  States  District  Court  for  the  North- 
ern District  of  California,  Southern  District 

Criminal  No.  34803 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

ARTHUR  KING  WILSON, 

Defendant. 

PLAINTIFF'S  PROPOSED  SPECIAL  FIND- 
INGS OF  FACT  AND  CONCLUSIONS  OF 
LAW  PURSUANT  TO  ORDER  OF  THE 
UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT,  DATED 
FEBRUARY  27,  1958 

After  waiving  a  jury  trial,  Arthur  King  Wilson 
was  tried  between  the  dates  of  July  9  and  20,  1956, 
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and  convicted  by  the  Court  on  six  counts  of  wil- 
fully attempting  to  evade  and  defeat  the  payment 
of  Federal  income  taxes  and  Federal  Insurance 
Contributions  Act  (commonly  known  as  ''Social 
Security")  taxes  withheld  from  the  wages  of  em- 
ployees of  Coast  Redwood  Company,  Inc.  Wilson 
appealed  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  and  on  November  14,  1957, 
the  judgment  of  conviction  was  reversed  and  the 
case  remanded  to  the  District  Court  for  ''retrial," 
250  F.  2d  312. 

The  Government  filed  a  petition  for  rehearing 
and  a  suggestion  that  the  case  be  reheard  en  banc. 
On  February  27,  1958,  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  entered  an  order 
denying  the  petition  for  rehearing  and  rejecting 
the  suggestion  that  the  case  be  reheard  en  banc, 
but  modified  its  prior  opinion  and  remanded  the 
case  to  the  District  Court  as  follows: 

"The  judgment  of  conviction  is  reversed. 
The  case  is  remanded  to  the  District  Court  for 
reconsideration  in  accordance  with  the  prin- 
ciples set  forth  in  this  opinion,  and  for  further 
findings  by  the  trial  court,  after  the  Govern- 
ment has  introduced  evidence,  if  any,  and  the 
defendant  has  been  given  the  right  to  respond 
to  any  new  evidence  produced  by  the  Gov- 
ernment, if  he  desires  to  do  so." 

The  Mandate  was  returned  by  the  District  Court 
on  March  7,  1958,  and  the  defendant  appellant  Wil- 


42  Arthur  King  Wilson  vs. 

son  filed  a  petition  for  rehearing  with  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  on 
the  modified  opinion  which  petition  was  denied  by 
the  circuit  Court  in  a  written  opinion  on  April 
16,  1958,  ....  F.  2d 

The  Government  has  introduced  no  further  evi- 
dence and  the  defendant  has  no  new  evidence  to 
which  to  respond.  Documentary  e^ddence  and  oral 
testimony  heretofore  having  been  introduced  during 
a  nine-day  period  and  the  Court  now  being  still 
sufficiently  advised  and  informed  in  the  premises, 
without  further  need  of  oral  argument,  makes  the 
following  Special  Findings  of  Fact  and  draws  the 
following  Conclusions  of  Law,  pursuant  to  the  order 
of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 

Special  Findings  of  Fact 

I. 

The  Offense  Charged 

The  defendant  Arthur  King  Wilson,  hereinafter 
referred  to  as  "Wilson,"  was  charged  with  violation 
of  Section  2707(c)  of  1939  Internal  Revenue  Code. 
In  the  first  three  counts  of  the  indictment,  he  was 
charged  with  wilfully  attempting  to  defeat  and 
evade  the  payment  of  income  taxes  withheld  from 
the  wages  of  employees  of  the  Coast  Redwood  Com- 
pany, Inc.,  a  corporation,  doing  business  in  Samoa, 
California,  hereinafter  referred  to  as  "Coast,"  for 
the  second,  third  and  fourth  quarters  of  1952,  "by 


United  States  of  America  43 

failing  and  refusing  to  pay  income  taxes  withheld 
from  wages  of  emj^loyees  to  the  Collector  of  In- 
ternal Revenue  or  any  other  person  authorized  by 
law  to  receive  them,  and  by  causing  said  corpora- 
tion to  fail  and  refuse  to  pay  said  taxes,  and  by 
withdrawing  and  causing  funds  to  be  withdrawn 
from  the  bank  accounts  of  said  corporation  for  the 
personal  use  and  benefit  of  said  defendant  and  cor- 
porations ow^ned  and  controlled  by  said  defendant 
and  members  of  his  family,  and  by  causing  said 
corporation  to  use  its  funds  to  pay  creditors  other 
than  the  United  States  *  *  *''  (R.  5).  Counts  four, 
five,  and  six  charged  Wilson  with  "wilful  attempt 
to  defeat  and  evade  payment  of  Federal  Insurance 
Contributions  Act  taxes  (commonly  referred  to  as 
"Social  Security"  taxes)  for  the  last  three  quar- 
ters of  1952  by  the  same  means  as  charged  in  counts 
one,  two  and  three  (R.  8-12)." 

II. 

Ownership,  Direction  and  Control  of  Coast  Red- 
wood Company  and  Affiliated  Wilson  Enter- 
prises 

Wilson,  his  wife  and  children,  owned  all  of  the 
outstanding  stock  of  Coast  (R.  385-386)  and  owned 
the  controlling  stock  in  some  twenty  affiliated  cor- 
porations. Wilson  was  the  president  of  Coast  and 
also  of  the  other  affiliated  corporations,  with  his 
wife  appearing  in  the  organizations  as  Secretary- 
Treasurer  (R.  177-178;  457).  Wilson's  familiarity 
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with  tax  consequences  is  admitted  by  his  statement 
to  Special  Agent  Klass  that  he  formed  the  numer- 
ous corporations  to  derive  tax  benefit  and  that  when 
it  was  advisable  or  desirable  to  form  a  family  part- 
nership, he  would  sometimes  liquidate  a  corpora- 
tion (R.  458).  Wilson  was  involved  in  directing  the 
policies  and  operations  of  these  companies,  giving 
a  large  portion  of  his  time  to  the  buying  and  sell- 
ing of  timber  (R.  599-600;  661-662).  The  close  con- 
trol and  contact  was  such  that  Wilson  was  either 
present  at  the  mill  or  in  touch  with  its  operations 
by  telephone  and  teletype  on  a  day-to-day  basis. 
When  not  at  the  mill,  a  large  portion  of  his  time 
was  spent  at  the  A.  K.  Wilson  Lumber  Company 
Office  in  Compton,  California,  or  at  the  site  of  the 
logging  operations  in  Humbolt  County,  California 
(R.  369-370). 

Coast  purchased  its  stumpage  from  Union  Bond 
and  Trust  Company,  hereinafter  referred  to  as 
"Union,"  and  from  the  Ah  Pah  Redwood  Com- 
pany, hereinafter  referred  to  as  "Ah  Pah."  Wil- 
son was  president  and  exercised  supervisory  control 
over  all  these  corporations  (R.  661-662).  The  office 
address  of  Coast,  Ah  Pah  and  Union  was  the  same, 
namely,  1101  South  West  Fifth  Avenue,  Portland, 
Oregon  (R.  218).  Coast  did  not  own  the  timber 
tracts  from  which  it  obtained  the  logs  (R.  597). 
Union  and  Ah  Pah  each  owned  part  of  the  tim- 
ber (R.  597-598).  Coast  had  a  license  from  both 
these  corporations  to  purchase  stumpage  for  $5.00 
a  thousand   as  removed   from   the   woods,   with   a 
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minimum  payment  of  $100,000  per  year  (E.  216- 
218;  598-599;  674-675).  All  Pah,  a  wholly  owned 
subsidiary  of  International  Pulp  &  Paper  Com- 
pany, was  not  in  the  business  of  logging.  Wilson 
and  his  family  owned  a  controlling  interest  of  In- 
ternational Pulp  &  Paper  Company  (R.  674).  In 
1952  Coast  logged  both  redwood  and  fir  timber  (R. 
163-164).  The  fir  was  sold  on  the  open  market  and 
the  redwood  was  cut  into  cants  and  sold  exclusively 
to  the  A.  K.  Wilson  Lmnber  Company,  hereinafter 
referred  to  as  "Wilson  Lumber"  (R.  163-164). 
Wilson  and  his  family  owned  all  the  outstanding 
stock  of  Wilson  Lumber.  Wilson  was  president, 
member  of  the  board  of  directors,  and  principal 
officer  of  Wilson  Lumber  (R.  180;  387-389;  661). 

No  contract  or  agreement  was  produced  to  show 
that  Coast  had  a  license  to  cut  timber  and  remove 
stumpage  from  timber  tracts  owned  by  Union  and 
Ah  Pah  other  than  Wilson's  testimony. 

III. 

Nature  of  the  Business  Operations  Giving 
Rise  to  the  Tax  Liabilities 

During  the  nine-month  period,  April  1,  1952,  to 
December  31,  1952,  Coast  withheld  income  tax  of 
$135,587.13  and  F.I.C.A.  tax  of  $11,411.43  from  its 
employees  shown  on  Quarterly  Forms  941,  but  paid 
over  to  the  United  States  only  $28,919.05,  leaving 
an  unsatisfied  liability  of  $118,079.51  as  follows: 
(R.  108;  194-197;  and  Ex.  1  to  6,  inch). 
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Income  tax  F.I.C.A.  tax  Paid  with 

withheld  withheld  Return 


Second  quarter,  1952  $  49,913.22       $  5,559.95  — 0— 

Third  quarter,  1952  44,524.53*         3,807.79       $28,919.05 

Fourth  quarter,  1952  41,149.38  2,043.69  — 0— 

$135,587.13       $11,411.43      $28,919.05 
^Adjustment  of  $208.46  not  included. 

The  capitalization  of  Coast  was  $5,000.00  in  1947, 
and  the  capitalization  of  Wilson  Lumber  was  $1,- 
250.00  (R.  703).  Hence,  operating  capital  had  to  be 
obtained  by  loans  from  Union  (R.  675-676).  Coast's 
operations  were  profitable  in  earlier  years.  Al- 
though Coast  suffered  an  operation  loss  for  the 
fiscal  year  ending  April  30,  1952,  there  still  re- 
mained a  surplus  of  $306,433.04  (R.  802). 

IV. 

Established  Patterns  of  Delinquency  and  Failure  to 
Pay  Over  Income  Taxes  Withheld  From  Wages 
of  Employees 

Coast  had  a  long  record  of  delinquency  in  the 
payment  of  taxes  withheld  from  its  employees,  ex- 
tending back  to  1947  and  1948  (R.  662-665;  667- 
670).  Coast  had  from  200  to  250  employees  and  a 
gross  payroll  of  $1,131,743.06  during  the  period 
from  April,  1952,  to  December  31,  1952,  (Ex.  L).  In 
January,  1951,  Wilson  entered  into  an  agreement 
with  Mr.  Cunningham  of  the  Internal  Revenue 
Service  to  pay  the  then  existing  delinquent  with- 
holding and  F.I.C.A.  taxes  in  weekly  payments  of 
$2,500.00  (R.  666-667;  Ex.  49).  Wilson  sold  Coast 
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and  other  holdings  to  a  Mr.  Hull  in  April,  1951, 
and  received  $925,000.00  in  cash  (R.  663-670).  Wil- 
son resumed  possession  of  the  mill  on  December  4, 

1951,  pursuant  to  agreement  with  Hull  (R.  664- 
665).  Despite  having  received  $925,000.00  (none  of 
which  was  returned  to  Mr.  Hull),  Wilson  used 
none  of  this  money  to  pay  the  delinquent  withhold- 
ing and  F.I.C.A.  taxes.  Wilson  stated  that  he  didn't 
have  money  to  pay  the  taxes  (R.  457-458;  667-670). 

Early  in  January,  1952,  Wilson  had  a  meeting 
with  Deputy  Collector  Quinn  relating  to  the  taxes 
due  for  the  period  prior  to  the  sale  to  Mr.  Hull. 
At  that  time  he  agreed  to  pay  $1,000.00  a  week  on 
the  delinquent  liability  (R.  685-686).  A  withholding 
tax  return  for  the  first  quarter,  1952,  was  filed  on 
April  30,  1952,  showing  taxes  withheld  from  Janu- 
ary to  March,  1952,  in  the  amount  of  $44,416.44, 
])ut  no  payment  was  made  when  the  return  was  filed 
(R.  109;  118-119;  667-669).  As  previously  stated 
Coast  has  received  $925,000.00  from  Hull  and  had 
a  surplus  of  $306,433.04  as  of  this  date,  April  30, 

1952,  yet  no  payment  was  made  with  the  return 
when  filed  (R.  802). 

V. 

The  Affirmative  Acts  Involved  in  the  Offense  of 
Wilful  Attempt  to  Evade  or  Defeat  Payment 
of  Taxes 

The  Court  finds  that  Wilson  wilfully  committed 
the  following  affirmative  acts  with  the  specific  in- 
tent to  evade  and  defeat  the  payment  of  withhold- 
ing and  F.I.C.A.  taxes: 
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1.    Instructions  to  Paul  C.  Owens,  Office  Manager, 
Not  to  Pay  Tax 

(a)  Wilson  was  well  aware  that  Coast  owed  the 
withholding  and  F.I.C.A.  taxes  for  the  second  quar- 
ter of  1952  and  w^hen  his  office  manager,  Paul  C. 
Owens,  questioned  him  regarding  the  payment  of 
the  taxes  due  for  this  quarter,  Wilson  told  him  not 
to  worry  about  it  he  would  take  care  of  it  (R.  224- 
225).  Wilson  also  told  Owens  each  quarter  when 
the  tax  payments  were  due  that  he  would  take  care 
of  it,  namely,  the  second,  third  and  fourth  quar- 
ters of  1952  (R.  274-277). 

(b)  In  the  early  part  of  July,  1952,  another  dis- 
cussion was  held  with  the  Internal  Revenue  Service 
Personnel,  and  Coast  agreed  to  make  deposits  on 
each  payday  thereafter.  On  July  9,  1952,  Wilson 
instructed  Owens  by  letter  as  follows: 

"We  should  start  making  deposits  in  the 
l3ank  to  take  care  of  the  withholding  and  Social 
Security,  commencing  with  the  payroll  due  to- 
morrow. These  deposits  should  be  made  as  per 
the  Federal  requirements  each  and  every  month 
in  the  future  so  we  will  not  be  default  under 
the  requirements."  (Ex.  35.) 

Owens  stated  that  Wilson  countermanded  the 
letter  (R.  277-278).  True  enough,  on  August  4,  1952, 
a  Special  Trust  Account  was  opened  in  the  Bank 
of  America,  Areata,  California,  upon  instructions 
from  Wilson  (R.  150-154).  However,  he  instructed 
that  no  depository  receipts  should  be  purchased  (as 
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per  Federal  requirements).  The  deposits  in  this  ac- 
count were  not  made  subsequent  to  each  payday  or 
in  the  amounts  due  (R.  196-197;  269).  A  total  of 
$28,919.05  was  deposited  to  the  Special  Trust  Ac- 
count and  on  Wilson's  instruction  to  Owens  no 
further  deposits  were  made  (R.  270).  The  deposit 
of  $28,919.05  was  paid  on  the  third  quarter  liability 
of  $48,  332.32,  leaving  a  balance  due  and  unpaid 
of  $19,413.27  (R.  107-108;  120-121;  Ex.  2). 

(c)  In  the  August  28,  1952,  agreement  with  the 
Internal  Revenue  officials,  Wilson  agreed  to  pur- 
chase depository  receipts  evidencing  payment  of 
current  withholding  taxes  on  each  payday,  com- 
mencing immediately  and  that  he  would  furnish 
current  certified  financial  operating  statements  (Ex. 
33).  On  Wilson's  instructions  no  depository  receipts 
were  purchased  or  financial  statements  furnished 
as  per  the  agreement  (R.  267-268). 

2.    Misleading  Statements  to  the  Internal  Revenue 
Service 

(a)  Wilson  made  misleading  statements  to  In- 
ternal Revenue  officials  for  the  purpose  of  evading 
the  tax  payments  due.  On  August  28,  1952,  he  en- 
tered into  a  written  understanding  (Ex.  33)  pro- 
viding for  payment  of  $10,000.00  per  week  from 
October  4,  1952,  to  November  14,  1952,  and  $15,- 
000.00  per  week  until  December  12,  1952,  on  Coast's 
delinquent  withholding  and  F.I.C.A.  taxes.  No  pay- 
ments in  the  agreed  amounts  were  made,  although 
a    few   payments    were    made    of    lesser   amounts. 
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When  the  payments  were  due,  Wilson  made  mis- 
leading statements  to  Collection  Officer  Richardson 
and  Valdi  that  he  was  negotiating  for  a  loan  or 
sale  of  properties  valued  at  $7,000,000.00  and  re- 
quested extensions  of  time  within  which  to  put 
through  the  prospective  sale.  The  extensions  were 
granted  to  October  31,  November  20,  November  28, 
December  26,  1952,  January  9,  1953,  and  January 
31,  1953. 

During  the  trial  Wilson  introduced  no  evidence 
in  substantiation  of  his  prior  statements  to  Rich- 
ardson and  Yaldi  about  the  sale  of  the  properties. 
These  misleading  misrepresentations  as  to  the  ex- 
pectations were  placed  before  the  Service  officials 
with  regularity  on  the  day  preceding  the  expiration 
dates  as  extended  from  time  to  time  (R.  831-876). 
In  a  letter  dated  January  8,  1953,  Wilson  advised 
the  Internal  Revenue  Service  as  follows: 

"Confirming  our  verbal  discussion  today, 
we  hereby  respectfully  request  an  extension  of 
time  to  and  including  January  31,  1953,  for 
the  payment  of  our  withholding  and  Social 
Security  taxes,  which  are  past  due.  At  that 
time  we  also  expect  to  pay  the  fourth  quarter 
of  1952. 

It  is  understood  and  agreed  that  no  sale, 
transfer,  disposition  or  encumbrance  is  to  be 
made  of  any  assets  of  the  Coast  Redwood  Com- 
pany prior  to  the  time  said  taxes  are  paid,  ex- 
cept  that   we   will    continue   with    our   b.unber 
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operations  *  *  "";  and  that  in  the  event  pay- 
ment in  full  is  not  made  on  or  before  January 
31,  1953,  it  is  your  privilege  to  exercise  your 
right  to  seize  and  sell  all  the  assets  of  the 
Coast  Redwood  to  the  extent  necessary  to 
satisfy  the  amount  due  you."  (R.  872  Ex.  52.) 

Culminating  this  course  of  conduct  designed  to  in- 
fluence the  Internal  Revenue  Service  against  tak- 
ing proper  legal  action  of  Coast,  Wilson  volun- 
tarily filed  proceedings  under  Chapter  11  of  the 
Bankruptcy  Act  on  January  30,  1953,  (R.  722-723). 
This  act  prevented  the  Internal  Revenue  Service 
from  taking  any  further  steps  to  collect  the  de- 
linquent taxes  b3^  ordinary  collection  procedures. 

Wilson  testified  that  Walter  E.  Heller  Company 
forced  Coast  into  proceedings  mider  Chapter  11 
(R.  627).  No  evidence  was  introduced  to  show  that 
the  Walter  E.  Heller  Company  had  any  relation- 
ship with  Coast  and  Coast  records  do  not  disclose 
any  transactions  with  the  Heller  Company.  Coast 
records  do  not  disclose  that  it  owed  any  money  to 
the  Heller  Company  other  than  Wilson's  self- 
serving  testimony  that  the  Heller  Company  had 
warehouse  receipts  for  lumber  (R.  625-626-627). 

The  Court  finds  that  the  entry  of  Coast  into  pro- 
ceedings under  Chapter  11,  without  notice  to  the 
Internal  Revenue  vService  was  motivated  by  a  de- 
sire to  stop  legal  proceedings  by  the  Internal  Reve- 
nue Service  thereby  evading  tax  payments. 
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3.  Disbursement  of  Coast's  Funds  to  Affiliate 
Family  Corporations  Rather  Than  Payment  of 
Tax  Liability 

Coast's  disbursements  of  $2,659,488.89  (R.  463- 
464)  from  April  1,  1952,  to  January  31,  1953,  were 
not  entirely  for  business  operations.  Included  were 
funds  disbursed  to  himself  and/or  to  his  controlled 
corporations  in  the  total  amount  of  $339,599.75  dur- 
ing the  period  involved  herein  as  follows: 

(a)  Coast  disbursed  to  Ah  Pah  $81,792.28  dur- 
ing the  period  April  1,  1952,  to  December  31,  1952, 
in  payment  of  stumpage  (R.  464-465)  but  these 
disbursements  were  $25,000.00  more  than  the  value 
of  the  stumpage  purchased  from  Ah  Pah  during 
the  same  period.  (R.  810-811.) 

(b)  Coast  disbursed  $130,562.47  to  Union  dur- 
ing the  period  April  1,  1952,  to  January  31,  1953, 
(R.  465)  or  $14,000.00  more  than  Coast  received 
from  Union  during  that  period  (R.  481).  The  bal- 
ance due  Union  at  March  31,  1952,  had  been  re- 
duced by  Coast  from  $1,233,675.70  to  $165,042.64  at 
April  30,  1953,  (R.  381-382).  Coast's  books  also 
show  disbursements  in  October,  1952,  to  Union  on 
Wilson's  instructions.  Three  Coast  checks  were 
drawn  and  diverted  directly  to  Wilson's  other  en- 
terprises as  follows:  (R.  179;  231-233;  426-429;  439- 
442;  Ex.  24). 

Tungsten  &  Uranium  Corporation ....  $    600.00 

Washington  Oil  Company 1,500.00 

Mountain  States  Uranium 1,500.00 
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Coast  had  no  transactions  or  dealings  of  any  nature 
with  the  foregoing  listed  companies  (R.  232-233; 
428-429). 

(c)  On  November  20,  1952,  Coast  disbursed  $19,- 
000.00  to  Wilson  which  he  kept  (R.  183-184,  Ex. 
15).  At  Wilson's  instructions,  this  check  was  made 
payable  to  A.  K.  Wilson  and  deposited  in  Wilson's 
personal  bank  account  at  the  Security  First  Na- 
tional Bank.  (R.  184.)  By  book  entry  this  was 
shown  as  a  negative  account  payable  to  Wilson  from 
Coast,  an  obvious  attempt  to  conceal  the  fact  that 
money  w^as  being  paid  over  to  Wilson  as  a  loan  or 
advance.  By  book  entry  after  Chapter  11  proceed- 
ings had  been  instituted  on  January  30,  1953, 
(two  months  later)  this  negative  account  payal^le 
was  applied  to  Coast  against  its  indebtedness  to 
Union,  so  that,  in  effect,  Wilson  was  able  to  col- 
lect, for  his  family-owned  corporation.  Union,  $19,- 
000  of  unsecured  indebtedness  owing  by  Coast  to 
Union,  despite  the  Chapter  11  proceedings  (R.  252- 
253).  Coast's  records  therefore  do  not  show  that  the 
$19,000  was  ever  returned  by  Wilson  nor  is  there 
any  evidence  that  this  $19,000  was  ]^aid  over  to  A. 
K.  Wilson  Lumber  Company  as  a  loan  from  Coast 
(R.  792-793:  818-821;  Ex.  M). 

(d)  During  the  period  covered  by  this  indict- 
ment, Coast's  accounts  receivable,  due  from  Wilson 
Lumber  for  the  sale  of  cants  to  Wilson  Lumber,  in- 
creased by  approximately  $36,000.00,  yet  Coast  dis- 
bursed $107,200.00  to  AYilson  Lumber  on  Wilson's 
instructions  (R.  464;  475-476).  Actually  Coast  did 
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not  owe  $107,200.00  to  Wilson  Lumber  and  there  is 
no  justification  to  warrant  this  dissipation  of  funds 
to  the  affiliate  family  corporation.  Wilson  and  his 
wife  drew  a  net  of  $85,089.00  from  Wilson  Lmnber 
during  the  indictment  period.  Wilson  dreW'  a  net  of 
$71,189.00,  w^hile  his  wife  drew  a  net  of  $13,900.00 
(R.  406-408).  These  funds  were  not  returned  to 
either  Wilson  Lumber  or  to  Coast.  Thus,  part  of 
the  $107,200.00  w^as  indirectly  diverted  to  Wilson 
and  his  wdfe.  The  Court  finds  that  the  above-stated 
acts  W'Cre  wilfully  made  for  the  specific  purpose  of 
evading  payment  of  taxes  as  charged  in  the  indict- 
ment. 

VI. 

Receipts  of  Coast  Were  More  Than  Sufficient  to 
Pay  the  Taxes 

Coast's  receipts  from  all  sources  for  the  period 
April  1,  1952,  to  January  31,  1953  was  $2,651,921.45 
(R.  200-206;  463  and  Ex.  44).  Each  month's  re- 
ceipts were  in  excess  of  $220,000.00.  The  average 
of  withholding  taxes  was  $15,000.00  per  month  (R. 
929-932).  Deposits  to  the  commercial  bank  account 
alone  show  highest  balances  ranging  from  approxi- 
mately $20,000  to  $50,000  during  the  indictment 
period  (R.  131-134;  148-149). 

The  Court  finds  that  Coast  had  sufficient  funds 
to  timely  pay  the  taxes  in  question  w^hen  due. 

VII. 

Wilson  Controlled  Coast's  Profits 

Wilson  was  able  to  and  did  control  the  book  profits 
of  Coast  because  the  bulk  of  its  purchases  and  sales 
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were  made  from  and  to  corporations  wholly  con- 
trolled by  Wilson.  At  Wilson's  instructions,  adjust- 
ing entries  were  made  on  Coast's  sales  to  corpora- 
tions which  Wilson  controlled.  (See,  for  example, 
Journal  Entry  No.  113)  made  on  December  6,  1954, 
for  the  year  ending  April  30,  1953,  which  reads  as 
follows : 

"A  charge  to  the  Union  Bond  for  $323,265.25 
and  a  credit  to  lumber  sales  for  that  same 
amount  with  the  explanation  'To  record  price 
adjustment  per  A.K.W.  23,510,204  board  feet 
at  $13.75  sold  to  A.  K.  Wilson  Lumber  Com- 
pany.' "  (R.  347-350.) 

Not  only  does  the  above  entry  evince  the  fact  that 
Wilson  could  and  did  control  profits  of  Coast,  it  also 
records  a  concealment  of  the  increase  in  accounts 
receivable  of  $323,265.25  by  the  fact  that  this  amount 
was  charged  against  the  Coast  indebtedness  to  Union 
Bond  rather  than  shown  as  an  additional  accounts 
receivable  from  Wilson  Lumber.  In  other  words, 
this  constitutes  another  example  of  a  payment  of  an 
unsecured  indebtedness  to  one  of  Wilson's  corpora- 
tions ahead  of  the  other  creditors  who  were  entitled 
thereto  under  Chapter  11  proceedings.  A  similar 
entry  was  made  on  April  30,  1951,  in  the  amount  of 
$212,273.22  increasing  Coast's  sales  (R.  259). 

Coast  also  granted  Wilson  Lumber  a  5%  discount 
for  nonexistent  brokerage  fees  on  log  cants  (R. 
282-283).  Wilson  thereby  reduced  Coast's  profits  by 
5%  on  its  sales  to  Wilson  Lumber. 
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VIII. 

Extra  Judicial  Admissions 

Wilson's  extra  judicial  admissions  showed  that 
he  was  tax  conscious ;  that  he  knew  the  law  and  that 
he  was  well  aware  that  he  was  not  complying  there- 
with (R.  688-689;  601).  Wilson  told  Special  Agent 
Klass  that  he  knew  he  violated  the  letter  of  the  law, 
but  he  did  not  violate  the  spirit  of  the  law,  (R. 
456) ;  that  *  *  *  he  was  robbing  Peter  to  pay  Paul 
(R.  457;  498-499) ;  that  the  corporation  was  created 
in  order  to  derive  a  tax  benefit  and  that  the  Govern- 
ment rated  a  low  priority  (R.  457-458). 

IX. 

Claimed  Fire  Loss 

The  claimed  loss  due  to  a  fire  in  August,  1952,  was 
not  supported  by  Coast's  records.  Coast's  records 
showed  no  casualty  loss  from  a  fire  since  the  cut 
timber  did  not  belong  to  Coast  until  it  was  removed 
from  the  forest  (R.  597-599).  Coast  paid  $5.00  per 
thousand  feet  as  removed  from  the  forest  (R.  217- 
218). 

Wilson  stated  that  business  was  very  good  in  July 
and  August,  1952,  and  that  was  a  profitable  period 
for  Coast  (R.  671-673).  During  the  indictment 
period,  despite  the  fire.  Coast  records  show  that  cost 
of  supplies  increased  only  $2,000.00  (R.  342-343). 
Additional  equipment  purchased  by  Coast  amounted 
to  $1,262.31,  and  that  could  not  be  attributable  to  the 
fire  (R.  344).  The  lumber  sales  were  not  materially 
affected  (R.345). 
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X. 

Conclusions  of  Law 

1.  The  Court  lias  jurisdiction  over  the  parties 
(and  subject  matter)  in  this  cause. 

2.  Section  2707(c),  I.R.C.  of  1939,  under  which 
the  accused,  Wilson,  was  indicted,  imposes  a  criminal 
penalty  against  "any  person  who  wilfully  attempts 
in  any  manner  to  evade  or  defeat  any  tax  imposed 
by  this  subchapter  or  the  payment  thereof,  shall, 
*  *  *  be  guilty  of  a  felony  *  *  *" 

3.  The  term  "person"  appearing  in  Section 
2707(c)  is  defined  by  Section  2707(d)  as  "an  officer 
or  employee  of  the  corporation  *  *  *  who  as  such 
officer  or  employee  *  *  *  is  under  a  duty  to  perform 
the  act  in  respect  of  which  the  violation  occurs." 

4.  Wilson  was  the  chief  executive  officer  of 
Coast  and  directed  the  expenditure  of  its  funds. 

5.  Possessed  of  such  authority  and  power,  he 
comes  within  the  definition  of  a  "person"  as  defined 
in  Section  2707(d). 

6.  Coast  had  available  sufficient  funds  to  timely 
pay  its  tax  obligations  to  the  Internal  Revenue 
Service. 

7.  Wilson  set  and  followed  a  course  of  operating 
Coast's  business  in  order  to  advantage  himself  and 
his  various  companies  by  the  use  of  taxes  which  had 
been  withheld  from  the  employees'  wages.  He  dis- 
persed funds  from  Coast  to  himself  and/or  his  af- 
filiated corporations.  Wilson  knew  and  was  cognizant 
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of  the  tax  obligations  of  Coast.  He  knew  and  was 
cognizant  of  the  fact  that  Coast  funds  were  available 
for  timely  payment  of  its  tax  obligations  to  the  In- 
ternal Revenue  Service.  Wilson  did  the  above  acts 
and  carried  on  the  above  course  of  conduct  know- 
ingly and  deliberately  for  the  purpose  and  with  the 
sj^ecific  intention  of  evading  and  defeating  payment 
of  the  tax  obligations  of  Coast  to  the  Government 
as  set  out  in  the  various  counts  of  the  indictment. 

8.  Wilson  attempted  to  evade  and  defeat  pay- 
ment of  withholding  taxes  of  Coast  for  the  second, 
third  and  fourth  quarters  of  1952  by  wilfully,  de- 
liberately and  knowingly  failing  and  refusing  to 
pay  income  tax  withheld  from  wages  of  employees 
to  the  Collector  of  Internal  Revenue  or  any  other 
person  authorized  by  law  to  receive  them,  and  by 
causing  said  corporation  to  fail  and  refuse  to  pay 
said  taxes,  and  by  withdrawing  and  causing  funds 
to  be  withdrawn  from  the  bank  accounts  of  said 
corporation  for  the  personal  use  and  benefit  of  said 
defendant  and  corporations  owned  and  controlled  by 
said  defendent  and  members  of  his  family,  and  by 
causing  said  corporation  to  use  its  funds  to  pay 
creditors  other  than  the  United  States. 

9.  By  the  same  methods,  Wilson  wilfully  at- 
tempted to  evade  and  defeat  payment  of  F.I.C.A. 
taxes  for  the  second,  third  and  fourth  quarters  of 
1952. 

10.  It  Is  Ordered,  Adjudged  and  Decreed  that 
Arthur  K.  Wilson,  defendant,  is  guilty  as  charged 
in  Counts  1-6  of  the  indictment. 


1 
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Dated : 


United  States  District  Judge. 

LLOYD  H.  BURKE, 

United  States  Attorney ; 

By  /s/  ROBERT  H.  SCHNACKE, 

Assistant  U.  S.  Attorney ; 

/s/  ROBERT  a.  THURTLE, 
Attorney,  Office  of  Regional  Counsel  Internal  Rev- 
enue Service,  Attorneys  for  United  States  of 
America. 

Affidavit  of  mail  attached. 
Lodged  Jime  11,  1958. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  OBJECTIONS  TO  PLAIN- 
TIFF'S PROPOSED  SPECIAL  FINDINGS 
OF  FACT  AND  CONCLUSIONS  OF  LAW 
AND  DEFENDANT'S  PROPOSED  SPE- 
CIAL FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW 

Defendant  objects,  as  more  specifically  stated 
below,  to  the  proposed  special  findings  of  fact  and 
conclusions  of  law  submitted  by  the  plaintiff  for 
the  reasons  set  forth  in  connection  with  each  objec- 
tion. To  avoid  unnecessary  duplication,  the  findings 
proposed  by  defendant  with  respect  to  points  cov- 
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ered  in  plaintiff's  proposed  findings  to  which  de- 
fendant objects  are  set  forth  in  conjunction  wi.th 
the  discussion  of  defendant's  objections  to  plain- 
tiff's proposals.  References  to  page  and  line  identify 
the  location  of  the  particular  point  in  plaintiff's 
proposed  findings  and  conclusions.  References  to 
the  printed  record  on  appeal  are  indicated  as 
*'R " 

1.  Defendant  objects  to  the  proposal  that  the 
Court  make  its  findings  "without  further  need  of 
oral  argument"  (page  2,  lines  20-21).  This  trial  was 
conducted  almost  two  years  ago,  and  defendant  re- 
spectfully submits  that  the  reconsideration  of  the 
evidence  in  the  light  of  the  opinion  of  the  Court  of 
Appeals  calls  for  reargument  of  the  case.  Defendant 
hereby  requests  the  opportunity  for  such  argument. 

2.  Defendant  objects  to  the  proposed  finding  that 
during  the  period  April  1  to  December  31,  1952, 
Coast  Redwood  paid  over  to  the  United  States  only 
$28,919.05,  while  withholding  $135,587.13  income  tax 
and  $11,411.43  in  social  security  taxes  from  its  em- 
ployees (page  5,  lines  4-9).  While  the  amount  of 
$28,919.05  was  the  total  amount  which  was  api3lied 
to  pajTuent  of  the  tax  obligations  of  this  nine-month 
period,  there  were  additional  payments  during  the 
period  which  applied  to  prior  delinquencies  in  the 
amount  of  $14,054.42  during  the  second  quarter  of 
1952,  $12,500.00  during  the  third  quarter  of  1952,  and 
$32,500.00  during  the  fourth  quarter,  and  an  addi- 
tional $10,000.00  was  paid  during  January,   1953. 
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(See  Exhibits  3,  4,  and  L.)  Defendant  requests  that 
the  fact  of  these  payments  be  included  in  the  find- 


mes. 


3.  Defendant  objects  to  the  incompleteness  of  the 
statement  regarding  Coast  Redwood's  operating 
losses  and  surplus  at  page  5,  lines  20-21,  and  re- 
quests a  more  complete  finding  to  the  effect  that 
Coast  Redwood  suffered  a  loss  of  $274,323.95  for  the 
year  ended  April  30,  1952,  as  determined  by  the 
Revenue  Agent  (R.  801),  and  a  loss  of  $224,099.32 
for  the  fiscal  year  ending  April  30,  1953  (R.  759), 
and  that  the  surplus  on  April  30,  1952,  was  $306,- 
433.04  (R.  802). 

4.  Defendant  objects  to  the  incompleteness  of  the 
proposed  findings  with  regard  to  the  sale  to  Mr.  Hull 
in  April,  1951,  as  set  forth  at  page  5,  line  32,  to 
page  6,  line  7,  and  again  at  page  6,  lines  15-18,  of  the 
proposed  findings.  The  uncontradicted  evidence  is 
that  the  sale  to  Mr.  Hull  consisted  of  a  portion  of 
the  assets  of  Coast  Redwood  Company,  a  portion  of 
the  assets  of  A.  K.  Wilson  Lumber  Company,  and 
the  stumpage  which  Union  Bond  &  Trust  Company 
was  purchasing  from  Blue  Creek  Redwood  Company 
and  Sage  Land  and  Lumber  Company,  and  that  the 
$925,000.00  received  from  Mr.  Hull  was  used  to  pay 
obligations  that  had  to  be  cleared  up  in  order  to  be 
in  a  ])osition  to  make  delivery  of  the  property  to 
Mr.  Hull.  (See  R.  663-71.)  The  findings  of  the  Court 
should  so  state. 

5.  Defendant  objects  to  the  finding  that  the 
existence  of  ''a  surplus  of  $306,433.04  as  of  *  *  * 
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April  30,  1952"  showed  ability  to  pay  withholding 
taxes  with  the  return  filed  at  that  time.  This  ac- 
cumulated surplus  was  reflected  in  the  total  assets 
of  the  company  as  of  that  date  and  did  not  consist 
of  money.  On  the  contrary,  Coast  Redwood's  books 
show  that  there  was  a  total  overdraft  in  its  bank 
accounts  on  that  date  of  $45,377.24,  taking  into  ac- 
count checks  outstanding  which  had  not  yet  cleared 
the  bank  (R.  309-10;  Ex.  H). 

6.  Defendant  objects  to  the  proposed  findings 
that  the  failure  to  live  up  to  the  terms  of  the  agree- 
ment of  August  28,  1952,  constituted  acts  of  wilful 
attempt  to  evade  tax.  These  proposed  findings  are 
on  page  7,  lines  26-32,  and  page  8,  lines  1-9.  Such 
proposed  findings  are  directly  contrary  to  state- 
ments made  during  the  trial  by  both  the  Court  and 
the  prosecutor,  as  follov/s  (R.  329)  : 

"The  Court  *  *  *  The  defendant  cannot  be 
charged  criminally  with  violation  of  promises  under 
this  agreement  and  I  wouldn't  consider  that  in  con- 
nection with  the  criminal  charge.  At  this  point,  at 
any  rate,  it  seems  to  me  that  is  extraneous  to  the 
criminal  charge,  as  to  what  the  defendant  did  or 
did  not  do  in  connection  with  this  agreement. 

•'Mr.  Lockley.  Your  Honor  is  right,  of  course,  the 
defendant  is  not  on  trial  for  not  having  lived  up  to 
his  agreement.  That  agreement  is  in  solely  for  the 
purpose  of  establishing  his  knowledge  of  the  exist- 
ence of  this  situation  and  his  knowledge  of  the  re- 
quirements of  law. ' ' 
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7.  For  the  same  reason,  defendant  objects  to  the 
proposed  finding  that  he  made  misleading  state- 
ments to  the  Internal  Revenue  officials  with  regard 
to  the  promise  contained  in  the  "agreement"  of 
August  28,  1952,  that  he  would  increase  the  weekly 
payments  to  $10,000.00  per  week  on  October  4,  1952, 
and  $15,000.00  per  week  in  November,  1952.  More- 
over, the  Internal  Revenue  representatives  admitted 
at  the  trial  that  they  gave  successive  extensions  of 
time  for  the  increase  in  these  weekly  payments,  first 
to  October  31,  1952  (R.  864),  then  to  November  20 
(R.  865),  then  to  November  28  (R.  867),  then  to 
December  26  (R.  869),  then  to  January  9  (R.  870), 
and  finally  to  January  31  (R.  870-73).  On  both 
grounds,  therefore,  the  proposed  finding  is  improper. 

8.  Defendant  objects  to  the  proposed  finding  that 
he  made  misleading  statements  to  Collection  Officer 
Richardson  and  to  Internal  Revenue  representative 
Valdi  that  he  was  negotiating  for  a  loan  or  sale  of 
properties  (page  8,  lines  9-15),  and  also  to  the  pro- 
posed finding  that  defendant  introduced  no  evidence 
in  substantiation  of  his  statements  to  Richardson 
and  Valdi  about  the  sale  of  the  properties  (page  8, 
lines  16-18).  The  latter  proposed  finding,  particu- 
larly, assumes  that  the  defendant  had  the  burden  of 
proving  that  his  representations  were  true,  whereas 
the  burden  would  be  on  the  Government  to  introduce 
evidence  of  falsity  in  order  to  support  a  contention 
that  these  were  misleading  representations.  Not 
only  is  there  a  complete  absence  of  any  evidence 
showino;  that  these  representations  were  false,  but. 
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on  the  contrary,  the  Court  will  recall  that  the 
voluminous  material  submitted  to  the  Court  through 
the  Probation  Officer  in  connection  with  the  pre- 
sentence investigation  showed  that  defendant's  rep- 
resentations w^ere  true,  and  that  extensive  negotia- 
tions were  being  carried  on  during  the  period  in 
question  and  had  reached  the  point  of  the  drafting 
of  documents.  This  is  confirmed  by  the  comments  of 
the  Court  on  August  2,  1956,  which  are  attached 
hereto  as  Exhibit  1  (pages  A  and  B). 

9.  Defendant  objects  to  the  proposed  finding  that 
various  acts  were  committed  "with  the  specific  in- 
tent to  evade  and  defeat  the  payment  of  withholding 
and  F.I.C.A.  taxes"  (page  6,  lines  23-25).  Defend- 
ant requests  that  the  Court  find  that  the  various  acts 
to  which  that  proposed  finding  relates  were  done 
for  the  puri)ose  and  with  the  intent  of  keeping  Coast 
Redwood  Company  in  business,  and  with  the  knowl- 
edge of  the  representatives  of  the  Internal  Kevenue 
Service. 

10.  Defendant  objects  to  the  proposed  finding 
that  "on  Wilson's  instructions  no  depository  re- 
ceipts were  purchased  or  financial  statements  fur- 
nished as  per  the  agreement"  (page  7,  lines  30-32). 
The  record  reference  furnished  by  plaintiff  for  this 
proposed  finding  (R.  267-68)  contains  no  reference 
to  mstructions  from  Wilson;  it  shows  that  the  rea- 
son for  the  failure  to  purchase  depository  receipts 
was  the  insufficiency  of  money  (R.  268)  ;  and  the 
witness  (Paul  C.  Owens)  stated  that  he  did  not 
know  whether  or  not  financial  statements  had  been 
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in'epared  and  submitted.  Moreover,  the  subsequent 
testimony  of  this  same  witness  shows  that  he  had 
numerous  discussions  with  the  Internal  Revenue 
representatives  in  which  he  explained  that  the  ac- 
counting firm  whose  certification  was  required  under 
the  "agreement"  of  August  28, 1952,  would  not  make 
a  certified  statement  until  the  Revenue  Agent  in 
Portland,  who  was  then  making  an  audit  of  the  re- 
turns of  Coast  Redwood  Company,  had  completed 
his  audit  (R.  330-31).  This  testimony  was  confirmed 
by  a  memorandum  made  by  one  of  the  Internal 
Revenue  representatives  on  October  13,  1952  (Ex. 
51,  quoted  at  R.  879). 

11.  Defendant  objects  to  the  proposed  finding 
that  no  evidence  was  introduced  to  show  that  the 
Walter  E.  Heller  Company  had  any  relationship 
with  Coast  Redwood,  and  that  Coast  Redwood  rec- 
ords do  not  disclose  any  transactions  with  the  Heller 
Company  (page  9,  lines  18-21).  The  trial  record  is 
silent  as  to  what  Coast  Redwood's  records  do  or  do 
not  show  in  this  respect,  since  only  a  portion  of 
Coast  Redwood's  records  were  introduced  in  evi- 
dence, and  there  was  no  testimony  as  to  whether  or 
not  the  other  records  (which  were  and  are  in  the 
possession  of  the  Bankruptcy  Court)  showed  any- 
thing in  this  regard.  The  only  verbal  testimony  on 
the  point  is  the  uncontradicted  statement  of  de- 
fendant that  the  Heller  Company  was  financing 
Coast  Redwood  on  the  basis  of  warehouse  receipts 
(R.  626-27). 

12.  Defendant   objects  to  the  proposed  finding 
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that  the  commencement  of  proceedings  under  Chap- 
ter 11  of  the  Bankruptcy  Act  on  January  30,  1953, 
represented  a  wilful  attempt  to  evade  the  taxes  (page 

9,  lines  11-28).  The  commencement  of  these  proceed- 
ings placed  the  assets  of  the  business  under  the 
jurisdiction  of  the  bankruptcy  court.  This  can 
hardly  be  labelled  a  criminal  act  of  tax  evasion. 

13.  Defendant  objects  to  the  proposed  finding 
that  Coast  Redwood's  disbursements  during  the 
13eriod  in  question  were  not  entirely  for  business  op- 
erations, and  that  disbursements  were  made  to  him- 
self or  to  his  controlled  corporations  in  the  total 
amount  of  $339,599.75  (page  9,  line  31,  to  page  10, 
line  3).  The  items  making  up  this  total  and  defend- 
ant's objections  to  the  proposed  findings  in  comiec- 
tion  therewith  are  set  forth  in  the  succeeding  para- 
graphs numbers  14  to  17,  inclusive. 

14.  Defendant  objects  to  the  finding  that  the  dis- 
bursements to  Ah  Pah  Eedwood  Company  of  $81,- 
792.28  were  not  made  for  business  purposes  (page 

10,  lines  4-8).  While  this  total  payment  exceeded 
the  stumpage  purchased  from  Ah  Pah  during  the 
same  period  by  approximately  $25,000.00,  the  excess 
was  in  payment  of  stumpage  previously  purchased 
but  unpaid  for  (R.  811,  Ex.  K).  Coast  Redvrood  was 
removing  this  stumpage  on  exactly  the  same  terms 
as  were  called  for  in  the  contract  of  Ah  Pah  Red- 
wood Company  with  the  owner  of  the  timber.  Sage 
Land  and  Lumber  Company,  namely,  at  a  rate  -of 
$5.00  per  thousand  subject  to  a  minimum  of  $100,- 
000.00  per  year  (R.  598-99).  Furthermore,  in  deter- 
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mining  the  motive  and  intent  underlying  these  pay- 
ments to  Ah  Pah  Redwood  Company,  consideration 
must  also  be  given  to  the  stumpage  purchased  from 
the  other  affiliate,  Union  Bond  and  Trust  Company, 
and  the  evidence  with  regard  to  that  is  that  stump- 
age  totalling  $70,611.00  was  purchased  during  the 
nine  months  in  question  without  an}^  payment  what- 
soever to  Union  Bond.  Thus,  the  total  payments  for 
stumpage  to  the  two  affiliates  were  $45,000.00  less 
than  the  stumpage  received  from  the  affiliates 
(Ex.  I). 

15.  Defendant  objects  to  all  of  the  proposed  find- 
ings in  subparagraph  (b),  on  page  10,  lines  9-21. 

(a)  The  amounts  set  forth  therein  are  based  on 
an  unrealistic  and  untenable  combination  of  bits  of 
evidence,  representing  in  part  subsequent  journal 
entry  adjustments  of  transactions  occurring  outside 
the  period  involved  in  the  indictment.  For  example, 
the  proposed  finding  that  the  balance  due  to  Union 
Bond  was  reduced  from  $1,233,675.70  on  March  31, 
1952,  to  $165,042.64  on  April  30,  1953,  implies  that 
Coast  Redwood  paid  Union  Bond  a  net  of  over 
$1,000,000.00  during  that  13-month  period.  But  the 
testimony  cited  for  this  proposed  finding  shows  that 
this  reduction  was  principally  the  result  of  journal 
entries,  not  of  transfers  of  funds  (R.  382-83)  ;  and 
the  special  agent  himself  identified  one  journal 
entry  as  a  reduction  by  $601,857  because  of  a  1948 
transaction  and  another  as  a  reduction  by  $100,692.00 
because  of  a  1951  transaction  (R.  509). 
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(b)  The  proposed  finding  that  from  April  1, 
1952,  to  January  31,  1953,  Coast  Redwood  disbursed 
$14,000.00  more  to  Union  Bond  than  it  received 
from  Union  Bond  is  true  only  on  the  basis  of  subse- 
quent journal  entries  which  simply  transferred  cer- 
tain amounts  from  the  A.  K.  Wilson  account  to  the 
Union  Bond  account  without  affecting  the  combined 
total  of  both  accounts,  as  the  special  agent  himself 
conceded  (R.  510-13). 

(c)  The  proposed  finding  that  Coast  Redwood 
diverted  funds  to  three  other  affiliates,  in  the  total 
amount  of  $3,600.00,  is  contrary  to  the  evidence, 
which  shows  that  these  amounts  were  transferred  to 
those  affiliates  by  Union  Bond  through  Coast  Red- 
wood's bank  account.  The  evidence  shows  that  on 
October  22,  1952,  Union  Bond  transferred  $9,800.00 
from  its  account  in  Portland  to  Coast  Redwood's  ac- 
count in  Los  Angeles;  that  on  October  22,  1952, 
Coast  Redwood  issued  its  three  checks,  totalling 
$3,600.00,  to  the  three  affiliates  and  recorded  these  as 
money  transferred  back  to  Union  Bond;  and  that 
the  reason  for  this  was  that  the  three  affiliates  also 
had  bank  accounts  in  Los  Angeles,  and  Union  Bond 's 
employees  in  Portland  made  a  single  transfer  of 
$9,800.00  for  all  four  companies  instead  of  separate 
transfers  directly  to  each  one.  (See  Exhibit  16,  page 
107;  Exhibit  17,  page  178-79;  Exhibit  32,  Account 
51-1;  R.  441,  681.3,  816.) 

(d)  The  actual  transactions  between  Coast  Red- 
wood and  Union  Bond  during  the  nine  months  in 
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question  are  correctly  set  forth  in  Exhibit  K,  and 
defendant  requests  that  the  findings  be  based 
thereon.  This  shows  that,  prior  to  the  journal  entry 
adjustments  made  after  bankruptcy  court  proceed- 
ings were  filed  (which  concededly  did  not  affect  the 
over-all  picture),  Coast  Redwood  received  $151,032.00 
in  money  from  Union  Bond  from  April  1  to  Decem- 
ber 31,  1952,  and  disbursed  $136,390.00  to  Union 
Bond — a  net  inflow  to  Coast  Redwood  of  $14,642.00. 
This  was  in  addition  to  stumpage  accruals  of  $70,- 
614.00  for  which  Coast  Redwood  paid  nothing  during 
this  period. 

16.  Defendant  objects  to  the  proposed  findings 
in  subparagraph  (c),  page  10,  line  22,  to  page  11, 
line  5.  The  contention  that  the  $19,000.00  check 
issued  by  Coast  Redwood  to  defendant  on  November 
28,  1952,  represents  money  transferred  to  him  per- 
sonally is  based  on  the  obviously  incomplete  memory 
of  an  office  employee  who  stated  that  he  did  not  re- 
call the  particular  check  (R.  183-84,  189-90).  It  ig- 
nores the  uncontradicted  explanatory  evidence  sub- 
sequently introduced  which  shows  that  this  $19,000.00 
was  dei)osited  in  defendant's  account  contemporane- 
ously with  a  $9,000.00  check  issued  to  him  by  A,  K. 
Wilson  Lumber  Company ;  that  on  the  same  day  de- 
fendant issued  his  check  for  the  total  of  these  two 
deposits,  $28,000.00,  to  A.  K.  Wilson  Lumber  Com- 
pany ;  that  the  latter  treated  the  receipt  of  the  $28,- 
000.00  as  funds  received  from  Union  Bond;  and,  in 
short,  that  defendant's  bank  account  was  simply  the 
conduit  for  a  transfer  of  $19,000.00  from  Coast  Red- 
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wood  to  A.  K.  Wilson  Lumber  Company  with  the 
transaction  treated,  for  bookkeej^ing  purposes,  as  a 
transfer  from  Coast  Redwood  to  Union  Bond  and 
from  Union  Bond  to  A.  K.  Wilson  Lumber  Company 
(R.  790-93,  818-23;  Ex.  M).  Clearly,  therefore,  there 
is  no  basis  for  the  proposed  finding  that  this  $19,- 
000.00  check  to  defendant  was  money  "which  he 
kept"  (page  10,  line  23),  or  that  the  subsequent 
book  entry  applying  this  to  the  Union  Bond  account 
was  for  the  purpose  of  giving  a  preferred  status  to 
Union  Bond  (page  10,  line  28,  to  page  11,  line  2). 

17.  Defendant  objects  to  the  proposed  findings  in 
subparagraph  (d),  page  11,  lines  6-20.  The  disburse- 
ments of  funds  from  Coast  Redwood  to  A.  K.  Wil- 
son Lum]:>er  Company  were  a  part  of  a  continuing 
flow  of  funds  in  both  directions  between  the  two 
companies,  and  the  $107,200.00  disbursed  to  A.  K. 
Wilson  Lumber  Company  was  more  than  matched  by 
the  funds  which  Coast  Redwood  received  from  A.  K. 
Wilson  Lumber  Company.  As  shown  in  Exhibit  L, 
Coast  Redwood  receipts  of  funds  from  A.  K.  Wilson 
Lumber  Company  during  the  nine-month  period  ex- 
ceeded by  $198,853.00  the  combined  lumber  sales  and 
cash  disbursements  to  A.  K.  Wilson  Lumber  Com- 
pany. There  was  not,  therefore,  any  "dissipation  of 
funds  to  the  affiliate  family  corporation"  (page  11, 
lines  11-12).  Furthermore,  the  proposed  finding  that 
$85,089.00  of  Coast  Redwood's  funds  were  indirectly 
diverted  to  defendant  and  his  wife  through  their 
withdrawal  of  that  amount  from  A.  K.  Wilson  Lum- 
ber Company  is  not  warranted  by  the  evidence  for 
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the  further  reason  that  Exhibit  43A  (one  of  the 
ledger  sheets  of  A.  K.  Wilson  Lumber  Company 
showing  its  accounts  with  defendant  and  various  af- 
filiated corporations,  not  including  Coast  Redwood) 
shows  that  these  withdrawals  were  more  than 
matched  by  the  net  amounts  which  the  other  affili- 
ates paid  in  to  A.  K.  Wilson  Lumber  Company 
during  the  same  period  (R.  412-13). 

The  proposed  finding  that  Coast  Redwood's  ac- 
counts receivable  from  A.  K.  Wilson  Lumber  Co. 
increased  by  approximately  $36,000.00  during  the  in- 
dictment period  (page  11,  lines  6-8)  is  based  on 
1954  journal  entries  adjusting  the  price  of  the  lum- 
ber. This  is  directly  contrary  to  a  specific  disclaimer 
by  the  prosecutor  that  he  intended  to  rely  on  the 
subsequent  price  adjustments  as  evidence  of  a  diver- 
sion of  funds ;  and  the  court  itself  declared  that 
such  matters  were  not  material  to  the  charge  (R. 
294-9).  If  these  subsequent  price  adjustments  were 
deemed  material,  then  in  all  fairness  consideration 
should  be  given  to  the  fact  that  appellant  was  simul- 
taneously having  the  other  affiliates  (Union  Bond 
and  Ah  Pah  Redwood)  give  Coast  Redwood  a  favor- 
al3le  price  of  $5.00  per  thousand  on  stmnpage  with 
a  market  value  of  $15.00  (R.  598-9,  646,  657).  If  the 
stumpage  had  been  sold  to  Coast  Redwood  at  market 
value,  the  additional  cost  of  $253,966.00  (see  Exhibit 
K,  which  shows  that  the  stumpage  totalled  $126,- 
983.00  at  the  $5.00  rate)  would  have  been  approxi- 
mately equal  to  the  1954  price  adjustments  of  $269,- 
556.73  on  the  sales  to  A.  K.  Wilson  Luiuber  Co. 
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during  the  indictment  period.  The  opinion  of  the 
Court  of  Apj^eals  in  regard  to  this  whole  matter 
concludes  with  the  observation  that 

"A  considered  analysis  of  the  evidence  adduced  on 
this  point  leads  to  the  conclusion  that  while  some 
dealings  are  questionable  it  does  not  appear  that 
Coast  Redwood  Co.  flagrantly  favored,  or  was 
favored  by,  its  affiliates.  For  example,  while  it  is 
true  that  Coast  Redwood  Co.  granted  A.  K.  Wilson 
Lumber  Co.  a  five  per  cent  discoimt  for  nonexistent 
brokerage  fees  on  log  cants  sold  to  it,  it  is  also  true 
that  Coast  Redwood  Co.  purchased  its  stumpage  at 
the  same  price  paid  by  its  affiliates  to  the  timber 
tract  owners." 

IS.  Defendant  objects  to  the  proposed  finding 
that  the  bank  account  showed  highest  balances  rang- 
ing from  $20,000.00  to  $50,000.00  during  the  indict- 
ment period  (page  11,  lines  25-31).  Such  figures  are 
only  fleeting  balances  shown  on  the  bank  ledger  cards 
and  do  not  reflect  outstanding  checks.  The  latter 
must  be  considered  in  determining  availability  of 
funds;  and  when  outstanding  checks  are  considered, 
the  bank  balances  were  in  a  constant  state  of  over- 
draft (see  Exhibit  H  and  R.  303-12),  as  the  opinion 
of  the  Court  of  Appeals  recognizes. 

19.  Defendant  objects  to  the  proposed  finding 
that  Coast  Redwood  had  sufficient  funds  to  make 
timely  payment  of  the  taxes  when  due  (page  11, 
lines  31-2).  Defendant  requests  that  the  court  find. 
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instead,  that,  Coast  Redwood  did  not  have  sufficient 
funds  to  pay  its  total  business  and  trade  obligations ; 
that  during  the  indictment  period  both  its  business 
obligations  and  its  withholding  tax  obligations  in- 
creased; and  that  in  deciding  what  payments  to 
make  with  the  available  funds  from  time  to  time 
defendant  was  motivated  by  the  desire  to  keep  the 
business  going  and  was  influenced  by  the  degree  of 
pressure  exercised  by  each  obligor  and  was  not  seek- 
ing to  defraud  the  government. 

20,  Defendant  objects  to  all  of  the  proposed 
findings  denominated  "Wilson  Controlled  Coast's 
Profits,"  at  i^age  12,  lines  1-28,  for  the  reasons  and 
on  the  grounds  already  set  forth  above  in  Para- 
graph 17. 

21.  Defendant  objects  to  the  proposed  findings 
denominated  "Extra  Judicial  Admissions"  at  page 
12,  line  29,  to  page  13,  line  6.  The  statement  that 
defendant  said  he  knew  he  had  violated  the  letter  of 
the  law  but  not  the  spirit  of  the  law  is  based  on  the 
special  agent's  inaccurate  memory  of  a  conversation 
(R.  456)  rather  than  on  the  memorandum  prepared 
at  the  time  which,  as  developed  later  in  the  trial, 
showed  that  what  defendant  actually  said  was  that 
he  had  not  intended  to  violate  the  law  and  that  he 
may  have  violated  the  letter  of  the  law  but  not  the 
spirit  (R.  497-8;  see  Exhibit  B  for  Identification, 
which  is  the  special  agent's  memorandum).  The 
other  statements  in  this  proposed  fuiding  do  not 
show  any  wilful  intent  to  evade  tax. 
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22.  Defendant  objects  to  the  proposed  findings 
denominated  ''Claimed  Fire  Loss"  at  page  13,  lines 
8-21,  and  requests  instead  that  the  court  find  that 
Coast  Redwood  incurred  substantial  loss  of  business 
and  of  manpower  by  reason  of  the  large  fire  in  the 
woods  in  August,  1952,  and  that  the  level  of  sales 
during  the  three  weeks  of  operation  in  July,  1952, 
was  never  reached  during  the  balance  of  1952,  even 
though  the  period  of  greatest  output  normally  is 
from  August  to  October  (see  E.  332-6,  345,  373-5, 
651-6). 

23.  Defendant  requests  a  finding  that  Coast  Red- 
wood filed  timely  tax  returns  which  correctly  dis- 
closed its  withholding  tax  liabilities,  and  that  neither 
Coast  Redwood  nor  defendant  concealed  any  of  such 
liabilities  or  the  fact  of  nonpayment  thereof  from 
the  government. 

24.  Defendant  requests  a  finding  that  the  non- 
payment of  Coast  Redwood's  withholding  tax  liabili- 
ties was  a  matter  of  constant  discussion  between  de- 
fendant and  other  Coast  Redwood  employees  and 
representatives  of  the  government ;  that  the  govern- 
ment representatives  were  armed  with  warrants  of 
distraint  and  made  a  considered  decision  not  to  seize 
Coast  Redwood's  assets  but  to  permit  it  to  continue 
in  business,  notwithstanding  their  knowledge  that 
the  tax  liabilities  were  increasing  and  that  the  bulk 
of  the  available  funds  were  being  used  to  pay  busi- 
ness creditors ;  and  that  the  government  representa- 
tives were  motivated  by  the  hope  that  with  addi- 
tional time  the  business  could  be  saved  and  the  taxes 
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paid  in  full  (R.  320-32,  603-15,  622-7,  831-50,  862- 
74). 

25.  Defendant  requests  a  finding  that  Coast  Red- 
wood never  paid  any  dividends  and  never  paid  a 
salary  to  either  defendant  or  any  member  of  his 
family. 

26.  Defendant  requests  a  finding  that  he  did  not 
wilfully,  or  with  evil  motive,  attempt  to  defeat  or 
evade  the  payment  of  taxes  owed  by  Coast  Redwood, 
and  that  he  is  not  guilty  of  the  charges  alleged  in  the 
indictment. 

27.  Defendant  objects  to  the  following  portions 
of  the  Conclusions  of  Law,  prepared  by  plaintiff: 
Paragraphs  Nos.  7,  8,  and  9,  on  page  14,  lines  9  to  p. 
15,  line  2.  These  are  recitations  of  facts,  and  have 
been  covered  in  objections  previously  listed. 

28.  Defendant  objects  to  Paragraph  10  of  the 
Proposed  Conclusions  of  Law  (page  15,  lines  3-5), 
and  requests  instead  that  the  court  adjudge  the  de- 
fendant not  guilty  on  each  count. 

Respectfully  submitted  this  30th  day  of  June, 
1958. 

SPURGEON  AVAKIAN, 

J.  RICHARD  JOHNSTON,  and 

H.  HELMUT  LORINO, 

By  /s/  SPURGEON  AVAKIAN, 

Attorneys  for  Defendant. 
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Receipt  of  a  copy  of  the  foregoing  acknowledged 
this  30th  day  of  June,  1958. 

LLOYD  H.  BURKE, 
U.  S.  Attorney; 

By  /s/  R.  H.  FORTE, 

Assistant  U.  S.  Attorney. 


EXHIBIT  No.  1 

Thursday,  August  2,  1956 

(Remarks  of  Judge  Goodman  following  Mr. 
Avakian's  statement  prior  to  imposition  of 
sentence.) 

Case  of  U.  S.  vs.  Wilson 

The  Court:  I  have  gone  through  the  whole  file 
in  this  matter.  I  spent  several  hours  yesterday 
on  it. 

Mr.  Avakian :  Then  your  Honor  is  fully  familiar 
with  the  fact  that  these  were  not  just  casual  dis- 
cussions but  were  actually  lengthy  negotiations  in 
which  law3^ers  and  accountants  participated. 

The  Court:  I  read  documents  and  I  read  the  ac- 
countants' negotiations.  I  think  that  when  men  get 
into  this  business  of  perspective.  How  in  the  world 
any  foundation  of  the  kind  that  the  defendant  was 
negotiating  with  through  this  man  Walker  was 
going  to  ])uy  a  lumber  business — a  logging  business 
of  this  kind  for  an  investment  for  a  foundation  is 
something  to  me  that  is  incomprehensible;  but  yet 
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they  spent  a  great  deal  of  time  and  prepared  a  lot 
of  documents,  options  and  agreements  and  whatnot 
and  submitted  them  until  finally  in  Florida  the  man 
gave  them  the  final  ''No,"  because  he  said  that 
there  was  still  a  matter  that  required  a  month  or 
more  investigation. 

I  only  say  that  to  you  not  because  I  question  the 
veracity  of  this,  because  it  is  quite  evident  that 
these  things  were  done ;  but  how  any  one  could  have 
any  hope  of  having  a  foundation  of  the  nature  of 
this  Boston  foimdation  buying  this  kind  of  an  in- 
volved business  or  the  property  that  it  had — any 
one  that  was  operating  a  f omidation  that  was  going 
to  put  money  into  a  thing  like  this  ought  to  have 
his  head  examined,  that's  all  I  can  say.  However,  it 
is  evident  that  they  did  spend  the  time  involved  and 
these  documents  fully  demonstrate  that,  which,  as 
I  say,  goes  to  show  the  sort  of  suljjectivity  tliat 
i:)eople  that  are  promoting  a  thing  like  this  have ;  they 
can't  look  at  this  thing  any  other  way.  However,  I 
am  just  stating  this  to  you  to  indicate  that  I  think 
I  have  a  clear  awareness  of  the  nature  of  these 
activities  and  that  they  did  take  place. 

Mr.  Avakian:  And  I  am  sure  that  your  Honor 
also  noticed  that  this  very  foundation  during  this 
jDeriod  consummated  the  purchase  of  some  farm 
lands  in  the  San  Joaquin  Valley  for  several  million 
dollars. 

The  Court:  That  I  can  understand,  but  not  the 
purchase  of  the  involved  properties  that  the  de- 
fendant through  his  various  companies  controlled. 
That  to  me  is  incomprehensible.  However,   if  the 
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promoter  is  articulate  enough,  as  they  usually  are, 
I  guess  they  can  make  people  believe  almost  any- 
thing. 

Mr.  Avakian:  I  think  your  Honor  noticed  that 
the  stumbling  block  on  this  deal  was  not  the  price, 
which  apparently  was  agreed  upon,  but  simply  the 
amount  of  guaranty;  it  had  reached  that  point. 

The  Court:  That  is  what  the  man  from  the 
foundation  said.  Maybe  he  had  a  certain  gentility 
with  respect  to  these  matters  and  that  was  one  way 
out  of  it. 

(Further  remarks  by  Mr.  Avakian,  then  fol- 
low the  remarks  of  Judge  Goodman  in  passing 
judgment  which  have  been  previously  tran- 
scribed.) 

[Endorsed] :  Filed  June  30,  1958. 


[Title  of  District  Court  and  Cause.] 

OPINION,  FINDINGS  AND  DECISION 

Heretofore,  the  Court  adjudged  the  defendant 
guilty  of  six  counts  of  wilfully  attempting  to  de- 
feat and  evade  the  payment  of  employee  income 
taxes  withheld  by  him  from  employee's  wages. 
§  2707(c),  Internal  Revenue  Code  of  1939.  Sentence 
was  imposed.  Upon  appeal,  the  Court  of  Appeals, 
reversed  the  judgment  of  conviction  and  remanded 
the  cause  to  this  Court  ''for  reconsideration  in  ac- 
cordance with  the  principles  set  forth  in  this  opin- 
ion, and  for  further  findings  by  the  trial  court, 
after  the  Government  has  introduced  evidence,  if 
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any,  and  the  defendant  has  been  given  the  right  to 
respond  to  any  new  evidence  produced  by  the  Gov- 
ernment, if  he  desires  to  do  so." 

The  Government  elected  not  to  introduce  any 
further  evidence.  Hence  the  defendant  made  no 
evidentiary  response.  The  Court  thereupon  heard 
arguments  of  counsel  with  respect  to  the  reconsid- 
eration of  its  former  decision.  I  have  reconsidered 
the  former  decision  in  the  light  of  the  opinion  of 
the  Court  of  Appeals  and  of  the  arguments  and 
written  suggestions  of  counsel. 

The  Court  of  Appeals,  upon  the  basis  of  colloquies 
between  the  Court  and  counsel  during  the  trial, 
determined  that  the  Court  applied  wrong  legal 
standards  at  the  time  of  decision.  It  would  be  un- 
seemly to  question  the  premise  of  this  Appellate 
determination.  However,  there  would  seem  to  be 
uncertainty  as  to  the  nature  of  these  colloquies.^  It 
is  sufficient  to  say  that  at  the  time  of  decision  the 
Court  adjudged  the  defendant  guilty  because  it  was 


iThe  opinion  states:  "The  District  Court  took  the 
position  during  the  course  of  the  trial  that  the 
knowing  and  intentional  disbursement  to  others  of 
funds  withheld  from  the  employees  for  payment  of 
income  and  social  security  taxes  constituted  an  of- 
fense under  2707(c)." 

Excerpts  from  colloquies  during  the  trial  are 
cited  in  footnotes  in  support  of  this  statement.  But 
a  careful  reading  of  these  excerpts,  plus  an  aware- 
ness of  the  practical  nature  of  trial  proceedings, 
clearly  indicates  that  the  court  took  no  position  with 
reference  to  this  question  but  was  attempting  only 
to  elicit  the  views  of  counsel  thereon.  In  fact  this 
was  the  case. 
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convinced  beyond  a  reasonable  doubt  that  defend- 
ant had  wilfully  and  for  the  evil  motive  of  tax 
evasion  affirmatively  committed  the  acts  charged 
in  the  indictment.^ 

No  special  findings,  pursuant  to  Rule  23  F.R.C.P. 
were  requested.  This,  of  course,  means  findings  re- 
quested on  specified  issues.  The  opinion  of  the 
Court    of    Appeals    recognized    that   the    right    to 


2' 'The  Court:  In  this  case  of  the  United  States 
against  Wilson  No.  34803,  the  indictment  charges 
the  defendant,  in  six  comits,  with  wilfully  attempt- 
ing to  evade  and  defeat  payment  of  Federal  in- 
come and  social  security  taxes  mthheld  from  the 
wages  of  employees  of  Coast  Redwood  Company, 
Inc.,  a  corporation  controlled  by  defendant  and 
members  of  his  immediate  family  and  of  which  he 
was  president.  The  six  counts  concern  the  second, 
third  and  fourth  quarters  of  1952 ;  three  counts  deal 
with  withheld  income  taxes  and  three  counts  with 
withheld  social  security  taxes. 

"The  charge  is  laid  under  Section  2707(c)  Title 
26  use  (1939  ed.),  which  makes  it  a  felony  to 
'wilfully  attempt  to  evade  or  defeat  payment  of 
taxes.'  Section  2707(c)  must  be  distinguished  from 
Section  2707(b),  which  latter  section  makes  it  a 
misdemeanor  to  wilfully  fail  to  pay  any  tax  re- 
quired to  be  paid.  Section  2707(c)  and  2707(b)  are 
replicas  of  Sections  145(a)  and  145(b)  of  the  In- 
ternal Revenue  Code. 

''The  Supreme  Court  in  Spies  vs.  United  States, 
317  U.S.  492,  held  that  to  sustain  a  conviction 
under  Section  145(b)  [1005]  of  the  Internal  Rev- 
enue Code  there  must  be  evidence  of  'affirmative' 
action  in  order  to  make  out  a  cause  of  wilful  'at- 
tempt' to  evade  a  tax  or  payment  thereof — a 
purely  negative  act  of  nonpayment  being  insuf- 
ficient. 

"The  issue  here  in  this  case  is  whether  the  gov- 
ernment has  presented  evidence,  sufficient  to  satisfy 
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special  findings  had  not  been  preserved  on  appeal, 
but  declared  that  the  circumstances  of  the  case  re- 
quired that  appellant  (defendant)  be  given  ''the 
opportunity  to  question  the  propriety  of  the  trial 
court 's  conception  of  the  constituent  elements  of  the 
offense. 

Findings 

The  Court  finds  that  its  "conception  of  the  con- 
stituent elements  of  the  offense"  is  the  same  now  as 

and  meet  the  'Spies'  standard,  which  is  con\dncing 
beyond  a  reasonable  doubt  of  the  defendant's  guilt. 

"I  am  satisfied  that  the  evidence  shows  beyond 
question  that  the  defendant  here  knowingly  and 
deliberately  set  and  followed  a  course  of  so  operat- 
ing the  business  of  Coast  Redwood  Company,  Inc., 
as  to  advantage  himself  and  his  companies  by  the 
use  of  the  withheld  employees'  taxes;  and  that 
such  course  of  conduct  affirmatively  constituted  wil- 
ful evasion  of  payment  of  these  taxes.  This  he  did 
with  full  knowledge  and  awareness  of  the  nature  of 
his  course  of  action  and  of  its  consequences. 

"We  have  not  here,  as  suggested  by  counsel,  a 
simple  case  of  a  merchant  engaged  in  a  continually 
losing  business  eventuating  in  unpaid  debts  to 
creditors  including  the  United  States.  In  my  opin- 
ion, this  is  a  flagrant  case  of  a  pattern  case  of 
evasion  knowingly,  wilfully  and  consciously  com- 
menced and  carried  out.  Consequently  the  defend- 
ant is  guilty  of  wilfully  attempting  to  evade  the 
payment  of  the  taxes  in  question  under  the  stand- 
ards fixed  by  the  United  States  [1006]  Supreme 
Court. 

"The  motion  for  judgment  of  acquittal  is  denied. 
The  motion  to  strike  Exhibit  43(a),  which  has  not 
already  been  ruled  on,  is  denied. 

"The  Court  finds  the  defendant  guilty  on  all  six 
counts  of  the  indictment."  R.p.  962,  963. 
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it  was  at  the  time  of  judgment,  namely  that  for  a 
conviction  the  evidence  must  show  beyond  a  reason- 
able doubt  the  defendant  wilfully  and  with  the  evil 
affirmative  motive  of  tax  evasion  committed  the 
acts  charged  in  the  indictment  in  violation  of  Sec- 
tion 2707(c)  of  the  Internal  Revenue  Code  of  1939. 

The  Court  was  and  is  convinced  beyond  a  reason- 
able doubt  and  finds  that  the  defendant  wilfully 
and  with  the  evil  motive  of  tax  evasion  did  commit 

said  acts. 

Decision 

Wherefore  the  Court  adjudges  the  defendant 
guilty  of  the  charges  set  out  in  counts  1  to  6,  in- 
clusive, of  the  indictment.  August  1,  1958,  at  10 
a.m.  for  sentence. 

Dated:  July  28,  1958. 

/s/  LOUIS  E.  GOODMAN, 
Chief  Judge. 

[Endorsed]:  Filed  July  28,  1958. 


United  States  District  Court  for  the  Northern 

District  of  California,  Southern  Division 

No.  34803 

UNITED  STATES  OF  AMERICA 

vs. 
ARTHUR  KING  WILSON. 

JUDGMENT  AND   COMMITMENT 

On  this  8th  day  of  August,  1958,  came  the  attor- 
ney for  the  government  and  the  defendant  appeared 
in  person  and  with  counsel. 


i 
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It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  Not  Guilty,  and  a  finding 
of  Guilty  of  the  offense  of  Violation:  of  Title  26, 
United  States  Code,  (1939  Ed.),  Section  2707(c), 
as  made  applicable  by  Section  1430,  as  made  ap- 
plicable by  Section  1627 — Evading  Payment  of 
Taxes  Withheld  from  Wages  as  charged  in  All 
Six  (6)  Counts  of  Indictment  and  the  court  having 
asked  the  defendant  whether  he  has  anything  to 
say  why  judgment  should  not  be  pronounced,  and 
no  sufficient  cause  to  the  contrary  being  shown  or 
appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or 
his  authorized  representative  for  imprisonment  for 
a  period  of  Eighteen  (18)  Months  and  pay  a  fine 
to  the  United  States  of  America  in  the  sum  of  Five 
Thousand  ($5,000.00)  Dollars  on  Count  One  of  In- 
dictment. 

Further  Ordered  that  defendant  be  imprisoned 
for  a  period  of  Eighteen  (18)  Months  on  each  of 
Counts  2,  3,  4,  5  and  6  of  the  Indictment,  said 
sentences  to  run  Concurrently  with  each  other  and 
Concurrently  with  sentence  imposed  on  Count  One 

(1). 

Total  Imprisonment — Eighteen  (18)  Months. 

Further  Ordered  that  execution  be  stayed  until 
August  11,  1958. 
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It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

/s/  LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

The  Court  recommends  commitment  to:  an  insti- 
tution to  be  designated  by  the  U.  S.  Attorney  Gen- 
eral. 

[Endorsed] :  Filed  and  entered  August  8,  1958. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

The  defendant  named  above  hereby  appeals  from 
the  judgment  of  the  above-entitled  Court  rendered 
in  the  alcove-entitled  matter  on  the  8th  day  of 
August,  1958,  and  respectfully  states  as  follows : 

1.  Appellant's  name  and  address  are  as  follows: 
Arthur  King  Wilson,  2025  Meadowview  Lane,  Reno, 
Nevada. 

2.  The  names  and  addresses  of  appellant's  at- 
torneys are  as  follows:  Spurgeon  Avakian  and  J. 
Richard  Johnston,  900  Financial  Center  Building, 
Oakland  12,  California.  Telephone:  GLencourt 
2-2133. 
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3.  The  offenses  of  which  appeUant  was  con- 
victed are  attempts  to  defeat  and  evade  payment 
of  withholding  taxes  of  Coast  Redwood  Company,  a 
corporation,  for  the  second,  third,  and  fourth  quar- 
ters of  1952  in  violation  of  Section  2707(c)  of  the 
Internal  Revenue  Code  of  1939.  The  First,  Second, 
and  Third  Counts  involve  the  income  tax  withhold- 
ings from  the  wages  of  employees  of  said  corpora- 
tion for  said  quarters,  respectively,  and  the  Fourth, 
Fifth,  and  Sixth  Counts  involve  the  Social  Security 
tax  withholdings  from  the  wages  of  said  corporation 
for  said  quarters,  respectively. 

4.  The  judgment  of  the  Court  was  that  defend- 
ant ])e  confined  in  an  institution  designated  by  the 
Attorney  General  for  a  period  of  eighteen  months 
on  each  of  said  six  counts,  all  sentences  to  run  con- 
currently, and  that  the  defendant  be  fined  the  sum 
of  Five  Thousand  Dollars  ($5,000.00)  on  the  First 
Count  of  the  Indictment.  Judgment  was  rendered 
on  August  8,  1958. 

5.  The  Court,  on  August  8,  1958,  granted  a  stay 
of  execution  of  said  judgment  until  August  11, 
1958,  and  also  fixed  bail  pending  appeal  in  tlie 
amount  of  Two  Thousand  Five  Hundred  DoUars 
($2,500.00),  provided  that  a  Notice  of  Appeal  be 
filed. 

6.  Appellant  appeals  from  said  judgment  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 
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Dated  this  8tli  day  of  August,  1958. 

SPURGEON  AVAKIAN  and 
J.  RICHARD  JOHNSTON, 

By  /s/  SPURGEON  AVAKIAN, 

Attorneys  for  Appellant. 

Service  of  copy  acknowledged. 
[Endorsed] :  Filed  August  8,  1958. 


The  United  States  District  Court,  Northern 
District  of  California,  Southern  Division 

Criminal  No.  34,803 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

ARTHUR  KING  WILSON, 

Defendant. 

TRANSCRIPT  OF  PROCEEDINGS 

Before:  Hon.  Louis  E.  Goodman,  Judge. 

Appearances : 

For  the  Government: 

LLOYD  H.  BURKE,  U.  S.  Attorney,  by 
ROBERT  H.  SCHNACKE, 

Assistant  U.  S.  Attorney. 

For  the  Defendant: 

AVAKIAN  &  JOHNSTON  by 
SPURGEON  AVAKIAN,  ESQ. 
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July  18,  1958 

The  Clerk:     United  States  versus  Wilson. 

Mr.  Schnacke :  Preliminarily  I  should  state  that 
the  mandate  of  the  Court  of  Appeals  has  been 
handed  down  and  that  this  Court  is  under  instruc- 
tions from  the  Court  of  Appeals  to  reconsider  the 
evidence  in  this  case  for  the  purpose  of  making 
findings,  meeting  certain  of  the  problems  that  were 
outlined  by  the  Court  of  Appeals  in  their  Opinion 
which  was  reported  at  250  Fed.  2d  312.  In  that 
Opinion,  at  page  318,  that  Court  points  out  that: 

"The  conduct  rendered  felonious  by  Section 
2707(c)" — which,  of  course,  is  the  section  of  the 
Internal  Revenue  Code  under  which  the  indict- 
ment in  this  case  was  brought — "contains  two  con- 
stituent elements.  They  are  a  particular  subjective 
state  of  mind — 'wilful' — and  certain  objective  ac- 
tivity carried  on  pursuant  to  such  mental  state — 
'attempt  to  evade  or  defeat  the  payment  of  the 
taxes.'  They  must  coexist  to  constitute  an  offense. 
In  other  words,  the  defendant  must  have  wilfully 
engaged  in  the  attempted  evasion." 

Then,  at  page  320  of  that  Opinion,  the  Court 
points  out  that  the  phrase  "in  any  manner,"  which 
is  used  in  Section  2707(c),  "covers  novel  and  un- 
usual as  well  as  common  methods  of  evasion,  for  it 
is  all-inclusive." 

There  are  certain  citations  and  the  Court  goes  on 

to  say:  [2*] 

"Consequently,  the  diversion  of  available  funds 

— *P^gi~numbermg  appearing  at  top  of  page  of  original  Reporter's 
TraBScript  of  Record. 
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to  affiliates  and  other  creditors  in  preference  to 
payment  of  government  obligations  qualifies  as  an 
affirmative  act  under  the  statute  and  would  warrant 
conviction,  if  done  with  the  requisite  state  of 
mind. ' ' 

Xow,  a  reading  of  the  record  again  of  this  par- 
ticular case  makes  it  plain  to  me,  as,  unfortmiately, 
it  did  not  to  the  Court  of  Appeals,  that  this  Court 
was  fully  aware  of  the  elements  of  the  offense  as 
the  Court  of  Appeals  has  outlined.  Nonetheless,  the 
Court  of  Appeals,  at  page  321  of  the  Opinion, 
jDoints  out  in  the  second  column: 

''To  warrant  imposition  of  the  heaviest  of  penal- 
ties assessable  for  nonpayment  of  taxes,  the  princi- 
pal purpose  of  all  such  penalties  being  compliance, 
it  must  also  be  found  that  the  defendant's  conduct 
was  prompted  in  part  at  least  by  tax  evasion  mo- 
tives. This  the  Trial  Court  did  not  do." 

As  I  say,  with  respect  to  that,  I  am  at  total  dis- 
agreement with  the  Court  of  Appeals  but  obviously 
we  are  bound  by  that  opinion  and  it  is  therefore 
necessary  for  that  opinion  to  be  taken  into  con- 
sideration in  preparing  the  findings  that  have  been 
ordered.  As  I  say,  a  reading  of  the  record  makes  it 
perfectly  clear  to  me  that  your  Honor  was  fully 
aware  of  the  necessity  that  the  tax  evasion  motive 
be  made  out,  that  wilfulness  was  an  element  of  this 
offense,  and  I  am  entirely  satisfied  that  your 
Honor's  judgment  of  guilty  in  this  case  was  based 
upon  no  misconception  of  the  underlying  law  but 
on  a  full  awareness  of  the  facts,  that  there  was  re- 
quired to  be  shown  a  combination,  not  only  of  the 
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acts  of  this  defendant  that  very  successfully 
avoided  the  making  of  payments  over  of  the  with- 
holding taxes  and  other  taxes  that  were  withheld 
pursuant  to  his  direction,  but  also  of  the  fact  that 
his  state  of  mind  in  so  doing  was  the  state  of  mind 
described  by  the  Court  as  a  necessary  element  in 
this  offense. 

However,  the  Court  of  Appeals,  at  page  325, 
point  out  what  they  considered  to  be  three  possible 
circmnstances  that  may  have  existed  under  the  state 
of  the  evidence  in  this  case.  In  the  first  column  they 
say: 

"'It  may  be  that  appellant  directed  disbursements 
in  good  faith  and  solely  for  the  purpose  of  pre- 
serving the  business,  or  it  may  be  that  he  so  acted 
in  part  to  evade  or  defeat  the  payment  of  taxes. 
It  could  also  be  that  the  disbursements  were  not 
made  with  intent  to  evade  the  payment  of  the  taxes, 
but  that  the  failure  to  pay  was  itself  motivated  by 
desire  to  evade  the  payment  of  the  taxes,  in  which 
case  appellant  could  be  convicted  of  the  misde- 
meanor created  by  Section  2707(b).  And  finally,  it 
may  be  that  appellant  did  not  commit  any  crime, 
and  could  only  be  held  civilly  accountable  under 
Section  2707(a).  All  these  possibilities  exist." 

The  statement  that  "All  these  possibilities  exist" 
I  take  it  to  be  a  statement  that  under  the  evidence 
any  one  of  those  possibilities  would  be  supported 
by  the  factual  information  contained  in  the  record. 
Accordingly,  that  the  evidence  would,  as  it  stands 
in  the  record,  support  a  comdction  of  the  felony 
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charge  under  Section  2707(c),  and  the  Court  has 
specifically  said  that  they  find  that  the  evidence 
does  support  the  judgment  of  conviction  ren- 
dered by  the  Court  but  it  is  only  because  of  an 
excess  of  caution,  I  suppose,  on  the  part  of  the 
Court  of  Appeals  that  they  found  it  necessary  or 
desirable  to  reverse. 

We  have  submitted  to  your  Honor  proposed  find- 
ings of  fact  which  state  in  detail  the  various  ele- 
ments of  the  offense  and  the  evidence  that  was  ad- 
duced at  the  trial  to  establish  the  elements  of  the 
offense  in  each  of  the  charges  of  the  indictment.  I 
think  this  is  not  the  time  to  argue  the  credibility  of 
witnesses,  to  attempt  to  give  weight  as  between  the 
defense  testimony  and  the  government  testimony,  or 
to  try  to  decide  as  between  contradictory  testimony. 
As  I  say,  I  am  satisfied  that  your  Honor  was  fully 
aware  of  the  requirements  of  the  law.  I  take  it  that 
your  Honor's  decision  that  this  defendant  was 
guilty  was  based  upon  an  understanding  both  of  the 
law  and  of  the  evidence  in  this  case,  and  I  think 
at  this  point  the  significant  attention  should  be  di- 
rected towards  a  brief  summary  of  the  facts  of  this 
case  in  order  that  we  may  see  from  those  facts  [e5] 
whether  or  not  they  do,  indeed,  make  out  the  evi- 
dence of  the  state  of  mind  that  the  Court  of  Ap- 
peals says  must  be  found  in  a  case  of  this  sort. 

Basically,  as  I  visualize  the  activities  of  this  de- 
fendant, one  of  the  most  significant  of  all  of  the 
facts  is  the  existence  of  these  thin  corporations  with 
which  he  operated.  The  Coast  Redwood  Company 
was  organized  with  the  capitalization  of  $5,000.  The 
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A.  K.  Wilson  Lumber  Company  was  organized 
with  the  capitalization  of,  I  think,  $1,250.  Both  of 
those  corporations  engaged  in  transactions  running 
into  the  millions,  and  those  corporations  were  or- 
ganized with  the  intent  that  they  should  engage  in 
just  that  type  of  transaction  and  on  that  scale,  so 
it  is  quite  clear,  I  think,  that  when  those  corpora- 
tions were  formed,  they  were  formed  with  the  idea 
that  the  operating  funds  were  to  come,  not  from 
the  investment  in  the  corporate  stock,  not  from  real 
capital,  but  that  the  operating  funds  were  to  come 
from  periodic  advances  from  one  of  the  multi- 
farious corporations  controlled  by  the  defendant  in 
this  case.  And  when  we  examine  the  operations  of 
the  companies,  vre  find  that  that  is  exactly  what 
happened.  Moneys  w^ere  advanced,  were  transferred, 
were  circled  around  in  circuitous  manners  under 
such  circumstances  as  to  permit  every  company  that 
the  record  gives  information  about  to  be  judgment- 
proof  at  practically  all  times.  The  operating  assets, 
for  example,  of  Coast  Redwood  Company  weren't 
owned  by  Coast  Redwood  Company,  they  were 
owned  [6]  by  affiliate  companies.  When  Coast  Red- 
wood went  into  the  Chapter  11  reorganization.  As 
a  matter  of  fact,  this  defendant  even  tried — at  that 
time  through  some  inadvertence  apparently  some 
of  the  operating  equipment  had  been  permitted  to 
appear  to  be  standing  in  the  name  of  the  Coast  Red- 
wood Company,  and  he  tried  furiously  to  get  even 
that  out  of  the  Chapter  11  proceedings,  because  ob- 
viously he  never  intended  that  that  sort  of  thing 
should  happen,  that  any  company  that  was  liable 
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for  its  bills  should  ever  have  any  assets  on  hand 
to  pay  the  bills,  and  the  record  makes  it  amply 
clear  whenever  Mr.  Wilson  is  describing  transfers 
of  funds  from  one  corporation  to  another,  he  points 
out  that  the  money  was  transferred  because  there 
were  checks  outstanding  that  had  to  be  covered. 
The  only  time  he  and  the  affiliate  companies  got 
around  to  putting  any  money  into  the  ventures  was 
when  checks  were  outstanding  that  were  going  to 
withdraw  it  from  the  ventures  immediately.  So  it 
seems  to  me  that  these  organizations  were  con- 
ceived, organized  and  operated  in  a  fashion  that 
was  designed  to  and  that  did  permit  a  defrauding 
of  all  creditors,  and  that  includes,  of  course,  the 
United  States  of  America.  The  activities  were  made 
in  a  fashion  that  prevented  any  creditor,  including 
the  United  States,  from  ever  stepping  in  and  pro- 
tecting its  rights,  and  the  activities  of  the  defend- 
ant were  such  that  a  tremendous  onus  would  have 
been  placed  upon  any  creditor,  and  particularly  on 
the  United  States,  if  these  organizations  were  shut 
down  and  [7]  with  the  result  that  a  variety  of  men 
were  put  out  of  work  by  action  of  the  United 
States,  and  it  was  on  that  that  this  defendant 
capitalized. 

Coast  Redwood  Company,  organized  in  1945,  had 
by  the  beginning  of  1950  or  '51  some  half  million 
dollars  in  earnings  over  the  period  of  its  activities 
up  to  that  time.  At  the  beginning  of  the  indictment 
period,  after  a  loss  of  over  $200,000,  they  still  had 
remaining  over  $300,000  in  earned  surplus  that  re- 
sulted from  the  earnings  of  the  corporation  in  prior 
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years.  And  yet  during  the  period  of  time  that  this 
corporation,  with  a  $5,000  capitalization,  had  earned 
over  a  half  a  million  dollars  its  ol)ligation  to  the 
United  States  on  taxes  withheld  from  employees 
was  in  default  during  substantially  all  of  the  time. 
There  has  been  dispute,  and  your  Honor  pointed 
out  that  he  thought  the  dispute  was  unnecessary,  as 
to  whether  transfers  of  funds  that  were  made  as  be- 
tween the  various  affiliated  companies  resulted  in  a 
net  increase  of  funds  in  Coast  Redwood  or  a  net 
outgo  of  funds  from  Coast  Redwood.  Your  Honor 
said  that  he  felt  that  that  was  not  a  significant 
detail,  and  I  am  inclined  to  agree.  As  I  say,  the 
nature  of  the  capitalization  of  this  company  was 
such  that  it  was  absolutely  imperative  and  contem- 
plated from  the  beginning  that  funds  would  come 
in.  The  only  way  it  could  operate  would  be  for 
there  to  be  the  periodic  advance  of  funds  from  the 
affiliates.  But  there  was  no  [8]  necessary  contem- 
plation that  funds  go  out.  The  incoming  funds  were 
absolutely  essential  for  its  organization  from  the 
very  way  it  was  built  up  at  the  beginning,  but  the 
outgoing  funds  were  something  that  were  entirely 
under  the  control  of  this  defendant  and  something 
that  he  directed  out  for  his  own  benefit  and  to  the 
detriment  of  the  United  States  and  of  other  credi- 
tors of  the  organization.  So,  as  T  say,  whether 
moneys  came  in,  in  net  amount  as  one  reading  of 
the  books  would  indicate,  or  whether  there  was  a 
small  net  going  out  of  the  company,  as  another 
reading  of  the  books  would  indicate,  seems  to  me 
to  be  totallv  meaningless.  The  money  going  out  did 
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not  have  to  go  out  unless  it  was  going  out  to  the 
United  States  in  payment  of — at  least  in  part — of 
the  tax  obligation  that  this  defendant  had.  The  rec- 
ord makes  it  amply  clear,  too,  that  at  all  stages  of 
the  period  of  time  covered  by  the  indictment  there 
were  ample  funds  on  hand  to  pay  the  obligations, 
and  the  statements  made  by  the  defendant  over  and 
over  again  that  he  didn't  have  money  on  hand  is  a 
meaningless  thing.  What  he  meant  is  he  didn't  have 
enough  money  on  hand  to  do  everything  with  the 
money  that  he  chose  to  do,  but  there  was  at  all 
times  and  during  every  month  of  this  period  suffi- 
cient moneys  on  hand  for  him  to  have  paid  this 
obligation  to  the  United  States  and  he  deliberately 
handled  his  funds  in  a  fashion  that  prevented  that 
from  being  done. 

The  whole  attitude  of  this  man  toward  the  United 
States  [9]  Government  and  the  Internal  Revenue 
Service  has  been  one  of  stall  from  the  first  time 
that  the  record  talks  about  any  of  his  activities  in 
connection  with  the  Internal  Revenue  Service.  The 
record  is  just  replete  with  promises  and  broken 
promises,  with  commitments  and  failures  to  per- 
form the  commitments,  with  directions  to  his  em- 
ployees to  ignore  the  promises  that  had  been  made, 
and  most  significant  of  all,  I  think,  is  the  indication 
of  this  man's  state  of  mind  when  your  Honor  ques- 
tioned him.  That  is  page  696  and  following  of  the 
record.  Your  Honor  was  questioning  the  defendant 
concerning  his  promise  and  commitment  made  in 
August  of  1952,  and  he  made  it  clear  to  your  Honor 
at  that  time  that  when  he  made  that  promise  he  had 
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no  intention  of  living  up  to  the  obligation.  He  was 
promising  in  August  of  1952,  something  he  says  he 
didn't  think  that  he  was  going  to  be  al^le  to  per- 
form; he  would  do  it  if  he  could.  And  there  is  one 
point  in  the  record  where  he  points  out — I  think 
that  is  at  page  669  of  the  record — there  was  one 
time  during  the  summer,  I  think  of  1951,  in  which 
lousiness  was  pretty  good,  apparently  he  had  money 
he  didn't  know  what  to  do  with,  and  he  said  at  that 
time,  "I  was  happy  to  pay  some  part  of  it  to  the 
United  States."  But  those  are  apparently  the  only 
circumstances  under  which  he  would  find  it  neces- 
sary or  desirable  to  make  any  payment  to  the 
United  States. 

So,  as  I  say,  we  have  a  record  of  promise  after 
promise  being  broken,  of  funds  being  handled  in  a 
fashion  that  permitted  [10]  this  man  to  control  all 
of  the  financial  positions  of  these  companies;  the 
price  at  w^hich  he  bought  merchandise  was  con- 
trolled by  him ;  the  price  at  which  he  sold  merclian- 
dise  was  controlled  by  him.  We  discover,  for  ex- 
ample, by  adjusting  an  entry  made  long  after  the 
fact  he  can  adjust  the  profit  as  between  companies. 
If  one  company  has  too  much  profit,  why,  he  simply 
makes  an  adjusting  entry  a  couple  of  years  later  in 
the  records  of  the  organization  and  then  clears  that 
profit  off  in  a  fashion  and  reduces  it  in  one  case  and 
increases  it  in  another  corporation  where  it  does 
him  some  more  good.  He  was  using  these  corpora- 
tions as  pawns  in  a  chess  game  that  was  permitting 
l-ii^-j^  to — I  was  going  to  say  ''make  monkeys"  but 
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that  isn't  a  very  appropriate  phrase — but  permitted 
him  to  deal  in  a  very  loose  fashion  with  all  of  his 
creditors,  including  the  United  States  of  America, 
and,  as  I  say,  an  examination  of  his  testimony  and 
an  examination  of  the  broken  promises  in  this  case, 
an  examination  of  the  directions  that  he  gave  to  his 
employees,  show  that  this  was  all  done  consciously, 
schemingly,  designedly  for  the  purpose,  at  least  in 
part,  of  defrauding  the  United  States. 

Now,  I  am  not  at  all  certain  that  the  United 
States  was  the  sole  object  of  his  scheming.  I  think 
it  is  quite  clear  that  other  creditors  also  were  placed 
in  a  difficult  position  by  reason  of  the  activities  of 
this  defendant.  But  the  only  one  we  are  concerned 
with,  and  one  of  the  principal  creditors  of  the  or- 
ganization, was  the  United  States,  and  his  [11] 
activities  very  clearly  were  designed  to  prejudice 
the  ability  of  the  United  States  to  collect  the  moneys 
that  were  owing  to  it  on  behalf  of  the  employees 
of  this  organization. 

The  findings  as  submitted  have  outlined  the  in- 
structions given  by  this  defendant  to  his  office  man- 
ager. I  don't  think  it  is  necessary  to  reiterate  those. 
It  is  sufficient  to  point  out  that  the  control  of  the 
funds  of  the  organization  were  entirely  in  this  de- 
fendant's hands,  by  the  testimony  and  in  large  part 
by  his  own  admission  that  he  was  the  one  who 
decided  what  payments  were  to  be  made  and  which 
of  the  creditors  were  to  be  favored  by  a  payment 
at  any  given  time,  and  he  was  the  one  that  decided 
that  the  United  States  of  America  should  have  an 
extremely  low  priority.  He  was  the  man  that  made 
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promises  to  the  Internal  Revenue  Service  that 
moneys  would  be  deposited,  and  he  was  the  man  that 
countermanded  his  orders  to  his  subordinates  to 
make  any  such  deposits.  He  Avas  the  man  that 
periodically  promised  the  United  States  that  pay- 
ments would  be  made  on  account  and  thereafter  di- 
rected his  subordinates  not  to  make  such  payments. 

The  findings  we  have  submitted  also  point  out 
that  during  the  period  of  April  1,  1952,  to  January 
31,  1953,  the  disbursements  of  this  organization 
amounted  to  over  $2,600,000.  We  have  included 
within  that  finding  the  various  disbursements  that 
were  made  by  this  organization  to  its  affiliate  or- 
ganizations and  disbursements  that  were  made  to 
the  defendant  himself.  The  [12]  suggestion  is  made, 
particularly  with  respect  to  that  $19,000  disburse- 
ment to  Wilson,  that  for  some  reason,  the  Court 
of  Appeals  makes  this  suggestion,  that  didn't  really 
go  to  him  because  he  did  something  else  with  it,  he 
passed  that  on  to  some  other  organization.  But  the 
fact  remains  that  $19,000  came  out  of  the  Coast 
Redwood  Company,  it  went  to  Mr.  Wilson,  subject 
to  his  control,  and  he  did  with  it  what  he  wanted 
to  do,  and  the  mere  fact  that  that  money  went  into 
another  organization  doesn't  make  it  any  less  a 
withdrawal  from  Coast  Redwood  by  Mr.  Wilson 
himself. 

Another  extremely  significant  thing  is  the  sale  of 
the  assets  of  Coast  Redwood  Company,  or  part  of 
the  assets,  in  the  year  1951  on  which  Coast  Redwood 
Company  received  almost  a  million  dollars.  Your 
Honor  may  recall  the  quibbling  in  the  record  and 
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the  great  tears  of  grief  that  were  indicated  because 
it  was  only  almost  a  million  dollars.  I  think  some 
75,000  wasn't  paid  in  cash,  and  the  record  has  several 
pages  of  Mr.  Wilson's  feelings  that  he  had  been 
badly  treated  because  $75,000  out  of  a  million  had 
been  held  out  from  him.  But  we  have  heard  no  such 
solicitude  for  the  United  States  on  the  amount  of 
money  that  has  been  held  out  from  the  sums  due  it. 
But  in  any  event,  in  1951  almost  a  million  dollars 
in  cash  was  received  by  Mr.  Wilson,  by  the  Coast 
Redwood  Company,  in  payment  for  certain  of  the 
assets  of  that  organization,  and  no  part  of  that 
money  was  devoted  to  the  liquidation  at  that  time 
of  any  of  [13]  the  obligations  of  Coast  Redwood 
Company  to  the  United  States.  Instead,  all  of  that 
money,  which  was  in  effect,  if  not  a  windfall,  at 
least  additional  non-operating  moneys  coming  into 
the  control  of  Coast  Redwood  Company,  and  no  part 
of  that  money,  as  I  say,  was  used  for  the  liquidation 
of  the  obligations  of  the  United  States,  either  of  the 
past  obligations  or  of  the  current  obligations  that 
were  ignored  from  day  to  day. 

As  I  say,  this  record  is  replete  with  evidence  of 
the  method  by  which  Mr.  Wilson  was  using  this 
corporation  and  other  corporations  for  the  purpose 
of  designedly  keeping  any  creditors,  including  the 
United  States,  away  from  any  of  the  assets  of  his 
operating  companies.  His  activities  were  overt.  He 
very  definitely  performed  affirmative  acts  that  made 
it  impossible  for  the  United  States  to  enforce  its 
rights  against  his  companies.  He  made  misstate- 
ments to  United  States  Agents,  he  made  deceiving 
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statements  to  thein,  he  made  promises  that  he  had 
no  intention  of  keeping.  After  making  promises  he 
delilierately  gave  instructions  that  prevented  his 
subordinates  from  carrying  out  the  obligations  that 
he  had  assumed  for  the  corporation.  And  I  think 
all  of  these  activites  can  quite  clearly  be  traced  to 
the  desire  to  evade  the  payment  of  the  taxes  that 
he  was  obligated  to  pay  over  to  the  United  States. 

I  think  this  record  is ,  strong  in  support  of 
your  Honor's  finding  that  this  defendant  was  guilty 
of  the  charges  contained  in  the  indictment,  and  the 
Court  of  Appeals  apparently  agrees  [14]  that  that 
finding  is  supported  by  the  evidence.  I  think  an 
adoption  of  findings  of  fact  substantially  in  the 
form  proposed  by  the  United  States  will  support 
that  judgment  of  your  Honor  in  a  fashion  that  will 
be  acceptable  to  the  Court  of  Appeals  and  I 
strongly  urge  that  the  findings  submitted  be  ap- 
proved. 

Mr.  Avakian:  May  it  please  the  Court,  I  ap- 
preciate the  fact  that  Mr.  Schnacke  did  not  person- 
ally participate  in  the  trial  of  this  matter  in  which 
the  Government  was  represented  by  Mr.  Lockley, 
who  is  no  longer  with  the  Government,  and  it  is  there- 
fore simply  by  way  of  observation  and  certainly  not 
by  way  of  any  criticism  that  I  would  like  to  point 
out  that  the  remarks  which  Mr.  Schnacke  has  made 
as  to  the  theory  on  which  this  case  was  tried  two 
years  ago  is  not  the  theory  which  was  being  pre- 
sented to  and  emphasized  to  the  Court  at  that  time. 
For  example,  Mr.  Schnacke  stated  that  one  of  the 
most  significant  facts  of  tax  evasion  here  is  the 
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thinned  corporation  situation.  At  the  trial,  however 
— not  only  throughout  the  trial  but  in  the  argument 
where  he  was  tying  everything  together — Mr.  Lock- 
ley  emphasized  as  the  most  significant  fact  of  all 
the  fact  that  Mr.  Wilson  was  directing  the  employ- 
ees what  bills  to  pay  and  was,  therefore,  personally 
responsible  for  the  fact  that  some  of  the  available 
funds  were  being  used  to  pay  business  creditors 
rather  than  for  paying  dn  full  the  withholding  tax 
obligations. 

I  think,  not  only  from  my  participation  in  the 
trial  but  from  a  reading  and  re-reading  of  the  rec- 
ord several  times  [15]  since,  that  it  is  clear  that  this 
novel  case,  which  concedingly  was  a  test  type  of 
case,  was  presented  to  the  Court  and  was  tried  on 
the  theory  that  with  respect  to  withholding  taxes  as 
distinguished  from  a  taxpayer's  own  income  tax 
obligations,  that  with  respect  to  withholding  taxes 
the  knowing  use  of  existing  funds  for  the  payment 
of  other  obligations,  with  the  knowledge  that  they 
were  unpaid  delinquencies,  was  itself  a  wilful  at- 
tempt to  evade  tax.  This  was  premised  on  the  fact 
there  is  a  trust  fund  type  of  obligation  imposed 
on  the  employer  with  respect  to  withholding  taxes 
and  in  this  respect  the  taxpayer  is  in  a  different 
position  from  his  own  income  tax  obligations  and, 
therefore,  the  idea  was  that  the  Court  should  hold 
that  with  respect  to  funds  on  which  a  trust  is  im- 
pressed the  mere  act  of  using  those  funds  for  some 
other  purpose  with  knowledge  of  the  unpaid  obliga- 
tion is  an  act  of  evasion  of  payment  of  a  withholding 
tax. 
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The  Court  of  Appeals  held  that  even  though  there 
is  a  trust  impressed  upon  the  employer  with  respect 
to  \Yithholding-  taxes  that  the  obligation  imposed 
upon  him  by  statute  is  exactly  the  same  as  the 
obligation  imposed  on  him  with  respect  to  his  in- 
come taxes.  I  am  speaking  now  of  his  obligation  to 
pay  over,  and  there  is  a  sentence  in  Section  3661 
of  the  1939  Code,  which  is  quoted  in  one  of  the 
footnotes  of  the  Appellate  Court's  Opinion,  which 
says  that  the  obligation  to  pay  over  the  payment  of 
the  withholding  tax — that  is  in  Footnote  12  of  the 
Opinion—  [16]  Section  3661  of  the  1939  Code, 
which,  in  referring  to  the  withholding  tax  obliga- 
tions as  a  trust,  says:  ''The  amount  of  such  fund 
shall  be  assessed,  collected  and  paid  in  the  same 
manner  and  subject  to  the  same  provisions  and  lim- 
itations (including  penalties)  as  are  applicable  with 
respect  to  the  taxes  from  which  such  fund  arose." 
And  then  the  Court  says,  in  its  comment  on  this,  in 
the  footnote:  "Thus,  the  second  sentence,  in  terms, 
refutes  the  notion  that  'special  fund'  taxes  are  a 
novel  breed  of  tax  to  which  the  traditional  criteria 
of  civil  and  criminal  responsibility  are  inapplica- 
ble." 

And  this  matter  is  then  back  before  this  Court 
for  the  purpose  of  having  the  Court  re-examine 
the  evidence  to  determine  whether  there  is  some- 
tiling  more  here  than  the  knowing  use  of  existing 
funds  for  purposes  other  than  withholding  tax  j^ay- 
ment.  Is  there  substantial  e^ddence  here  which  would 
satisfy  the  Court  beyond  a  reasonable  doubt  that 
what  was  done  was  done  with  the  evil  intent  of  trv- 
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ing  to  evade  the  taxes,  as  distinguished  from  the 
non-evil  intent  of  trying  to  keep  the  business  going, 
trying  to  hold  off  all  of  the  creditors  as  much  as 
possible  in  the  hope  that  ultimately  the  financial 
condition  would  be  such  as  to  permit  payment  of 
everybody"?  And  it  is  with  respect  to  that  that  we 
believe  that  the  evidence  does  not  show,  and  cer- 
tainly does  not  show  beyond  a  reasonable  doubt,  that 
the  defendant  was  motivated  by  this  evil  desire. 

I  would  like  to  point  out  to  the  Court  in  view  of 
the  [17]  fact  that  this  v/as  a  novel  and  unique  case, 
as  everybody  concedes,  that  Congress  has  now  pro- 
vided a  criminal  procedure  and  penalty  which  does 
relate  specifically  to  this  type  of  situation.  Early  this 
year,  in  February,  there  was  enacted  an  amendment 
to  the  Internal  Revenue  Code  which  deals  specifi- 
cally with  this  problem  of  accumulating  withholding 
tax  obligations  by  businessmen  who  are  in  financial 
difficulties.  That  is  set  forth  in  Sections  7512  and 
7215  of  the  Internal  Revenue  Code  of  1954,  which 
was  sent  to  the  President  and  signed  by  him  in 
February  of  1958.  That  new  procedure  provides,  in 
substance,  as  follows,  and  because  the  two  sections 
are  two  pages  long,  I  will  take  the  liberty  of  para- 
phrasing them:  Whenever  any  person  who  is  re- 
quired to  collect  and  pay  over  withholding  taxes 
fails  to  make  the  deposits,  payments  or  returns  of 
such  tax,  and  he  is  notified  by  notice  delivered  in 
hand  (that  is,  personal  delivery  of  notice)  of  such 
failure,  then  there  comes  into  play  the  require- 
ments  of  the   criminal   penalty,   and   the   criminal 
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penalty  is  that — well,  let  me  state  it  another  way. 
There  comes  into  play  the  requirement,  after  he  has 
received  such  personal  notice,  that  thereafter,  by 
the  second  banking  day  after  each  payroll  payment, 
he  shall  deposit  the  amount  of  the  withholding  taxes 
in  a  separate  bank  account,  and  if  he  fails  to  do 
that,  he  is  guilty  of  a  misdemeanor,  and  it  shall  not 
be  any  defense  to  that  that  immediately  after  that, 
the  payroll  payment,  he  didn't  have  sufficient  funds 
on  hand  to  make  [18]  this  deposit  in  the  special 
bank  account. 

The  committee  report,  both  the  Senate  and  the 
House  reports,  show  that  this  statute  was  enacted 
for  the  specific  purpose  of  dealing  with  the  situation 
of  an  extremely  large  number  of  delinquent  with- 
holding tax  accounts  resulting  from  business  failures 
or,  at  least,  temporary  business  difficulties,  and  the 
Senate  report  says  that  the  felony  criminal  provi- 
sions for  tax  evasion  are  not  appropriate  for  this 
type  of  situation  because — and  I  am  quoting  here: 
''The  Courts  in  the  criminal  cases  generally  have 
refused  to  treat  as  wilful  those  cases  where  the  em- 
ployer failed  to  pay  over  amounts  withheld  because 
they  used  the  funds  in  business  ventures  which  were 
not  successful  and  no  longer  had  such  amounts 
available  to  be  paid  over  to  the  Government." 

This  statute  then,  first  of  all,  eliminates  the  wil- 
fulness requirement.  Secondly,  it  provides  for  this 
special  notice  and  the  obligation  following  that.  And 
then  it  provides  that  a  failure  to  comply  is  a  mis- 
demeanor rather  than  a  felony. 


104  Arthur  King  Wilson  vs. 

The  Court :  Do  these  two  new  sections  specifically 
repeal  Section  2707(c)  ? 

Mr.  Avakian:  No.  I  didn't  mean  to  imply  that 
they  superseded  the  prior  section. 

The  Court :     This  is  an  additional  statute  ? 

Mr.  Avakian:  Well,  I  am  sure  that  as  to  the 
future  the  intent  of  Congress  was  that  this  would 
be  the  penalty  made  [19]  available  for  the  business 
difficulty  type  of  situation. 

Section  2707(c)  of  the  1939  Code  was,  of  course, 
previously  repealed  and  incorporated  generally  into 
the  tax  evasions  section  of  the  new  Code,  and  I  am 
sure  that  the  felony  tax  evasion  section  remains  ap- 
plicable in  situations  applying  to  withholding  taxes 
where  there  is  the  requisite  deceptive  type  of  con- 
duct. 

The  Court :  In  other  words,  there  still  could  be  a 
prosecution  under  2707(c)  ? 

Mr.  Avakian:    Yes,  there  could  ])e. 

The  Court :     If  the  requisite  elements  were  shown? 

Mr.  Avakian:     That's  right. 

The  Court:  But  there  also  could  be  a  prosecu- 
tion in  other  cases  where  the  elements  required  to  be 
shown  as  provided  in  Section  2707(c)  are  not 
present. 

Mr.  Avakian:  That's  right.  My  point  in  men- 
tioning this  is,  when  Congress  specifically  dealt  with 
this  problem,  which  has  been  a  problem — there  is  no 
doubt — wdth  this  problem  of  widespread  cumulative 
deficiencies  in  withholding  tax  payments  resulting 
from  business  difficulties.  Congress  felt  that  the  tax 
evasion   felony   provisions    were    not    the    suitable 
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remedy  for  that  type  of  situation,  but  instead,  pro- 
vided this  other. 

The  Court:  They  were  obviously  designed  to 
facilitate  the  collection  of  these  taxes  by  the  Govern- 
ment, as  a  [20]  practical  matter,  to  provide  the 
means  and  method  of  handling  that  situation  by 
these  provisions  with  the  deposit  of  money  in  special 
bank  accounts. 

Mr.  Avakian:  Yes.  And  I  think  clearly  this  was 
designed  to  enforce  by  the  threat  of  a  misdemeanor 
criminal  prosecution  the  priority  which  the  Govern- 
ment has  as  a  matter  of  civil  law  with  respect  to 
these  funds  by  providing 

The  Court:  By  the  time  this  case  started  there 
wasn't  anything  novel  about  Section  2707(c)  ;  it  had 
been  on  the  books  since  1939, 1  think,  and,  if  I  recall 
correctly,  the  novelty,  I  think,  which  I  may  sug- 
gest, arose  by  reason  of  the  fact  that  there  hadn't 
been  any  prosecution  under  2707(c) 

Mr.  Avakian:     That's  right. 

The  Court:    rather  than  that  there  was  any 

novelty  inherent  in  the  provisions  of  the  sections. 

Mr.  Avakian:  That's  right.  And  when  I  referred 
to  the  novelty  of  the  case,  I  meant  that  this  was 
really  a  case  of,  shall  we  say,  a  test  type  of  case  or 
the  first  type  of  case  of  its  type,  as  applied  to  this 
situation. 

Now,  unquestionably  there  were  far  more  funds 
passing  through  Coast  Redwood  hands  than  the 
amount  of  the  withholding  tax  liabilities.  There  was 
approximately  two  and  a  half  million  dollars  that 
went  through  Coast  Redwood  hands  in  the  period 
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covered  by  this  indictment,  and  the  withholding  tax 
liabilities  were  somewhere  around  a  hundred  and 
forty  or  a  [21]  hundred  and  fifty  thousand  dollars, 
of  which  payments  were  being  made,  either  for 
current  or  delinquent  accounts,  approximately  two- 
thirds  of  that  amount,  so  we  don't  mean  and  never 
meant  to  contend  that  the  funds  that  came  in  were 
less  than  the  obligations.  But  it  is  also  clear  that  the 
total  obligations,  business  obligations  of  Coast  Red- 
wood, were  greater  than  its  availal)le  funds,  because 
after  all  of  the  available  funds  w^ere  disbursed,  not 
only  did  the  withholding  tax  obligations  to  the 
Government  increase,  but  the  obligations  to  the  other 
creditors  also  increased  by  some  $90,000-odd,  as  the 
uncontradicted  record  shows.  So  that  what  we  really 
have  is  a  situation  in  which  there  were  not  enough 
funds  to  pay  everybody  and  the  defendant  followed 
the  course  of  paying  where  the  pressure  was  the 
greatest  and,  in  what  I  think  would  be  typical 
fashion  in  the  business  world,  he  tried  to  hold  off 
everybody  as  long  as  he  could  in  the  hope  that 
nobody  would  shut  him  down  and  that  he  could 
extricate  himself  in  these  business  difficulties  either 
by  improved  business  conditions  or  by  a  sale  wiiich 
would  give  him  the  money  to  pay  it,  and  it  is  that 
type  of  situation  and  that  type  of  conduct  which  is 
involved  here. 

This  conduct  is  not  carried  on  under  a  blanket  or 
with  any  concealment  from  the  Internal  Revenue 
representatives,  but,  on  the  contrary,  by  the  testi- 
mony of  the  Internal  Revenue  representatives  them- 
selves, this  conduct  of  paying  where  the  pressure 
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was  the  greatest  and  trying  to  keep  going  was 
stated  [22]  to  them  and  known  to  them  and  recog- 
nized hy  them,  and  even  they  themselves,  armed  with 
the  w^arrants  for  distraint  which  would  have  ena])led 
them  to  shut  down,  stated  that  in  their  judgment 
they  thought  the  best  interests  of  the  Government 
would  l)e  to  permit  a  continuance  of  operation  and 
they  testified  specifically  that  they  knew  of  course 
that  a  continuance  of  the  operation  meant  that  there 
would  be  payments  made  to  the  other  creditors,  so 
that  this  payment  to  other  creditors,  as  well  as  the 
partial  payments  to  the  Government,  was  something 
known  to  everybody  on  both  sides.  It  was  not  car- 
ried on  in  any  atmosphere  of  concealment  or  decep- 
tion. 

The  point  which  is  being  urged  now,  that  there 
was  a  failure  to  live  up  to  promises,  is  again  un- 
doubtedly because  of  Mr.  Schnacke's  lack  of  famili- 
arity with  the  trial  itself,  directly  contrary  to  the 
position  taken  by  the  prosecutor  who  tried  the  case, 
who  said  specifically  that  he  was  not  contending 
that  the  failure  to  live  up  to  the  promises  in  that 
agreement  of  August,  1952,  was  tax  evasion  conduct. 
He  was  referring  to  the  agreement,  he  said,  simply 
to  show  Mr.  Wilson's  knowledge  of  the  obligations. 
And  the  Court  itself  joined  in  that  expression  by 
saying  that  there  couldn't  be  a  conviction  based  on  a 
failure  to  live  up  to  the  promises.  The  references  to 
that  are  set  forth  in  my  objections  to  the  proposed 
findings  and  so  I  will  not  repeat  them  here  specifi- 
cally. But  the  record  is  comjDletely  clear,  both  with 
respect  to   Mr.   Lockley's   [23]   disclaimer  of  this 
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argument  and  the  Court's  comments  that  the  de- 
fendant couldn't  be  found  guilty  for  breaking  a 
promise  or  failure  to  live  up  to  it.  And  with  regard 
to  Mr,  Schnacke's  statement  that  Mr,  Wilson  in  his 
testimony  at  page  696  testified  that  he  didn't  intend 
to  keep  his  promise  when  he  made  it,  the  record 
clearly  shows  that  his  testimony  was  not  that,  but, 
rather,  that  he  stated  to  the  Internal  Revenue  people 
that  he  didn't  think  it  was  possible  for  him  to  main- 
tain this  schedule  of  payments  which  they  were  set- 
ting up  for  him,  but  that,  he  told  them,  he  would  try 
to  do  it. 

The  statement  that  he  told  the  people  at  the  time, 
that  he  didn't  think  he  could  keep  the  schedule,  that 
he  would  try  to  do  it,  is  quite  different  from  the 
contention  that  he  was  making  a  promise  with  the 
secret  intention  of  not  keeping  it.  There  was  noth- 
ing secret  about  his  belief  that  he  could  not  main- 
tain it.  And,  in  any  event,  there  were  specific  ex- 
tensions given  from  time  to  time,  as  Mr.  Valdi's 
own  testimony  shows,  and  he  was  the  man  that  gave 
the  extensions  for  the  Internal  Revenue ;  as  the  time 
for  these  increased  payments  came  along,  Mr.  Valdi, 
almost  on  a  week-by-week  basis,  gave  the  exten- 
sions. 

In  the  proposed  findings  Mr.  Schnacke  had  asked 
the  Court  to  find — and  he  hasn't  repeated  it  here — 
I  assume  because  we  have  called  his  attention,  by  our 
objections,  to  certain  other  matters,  but  in  the  writ- 
ten proposed  findings  there  is  the  contention  that 
Mr.  Wilson's  statements  to  [24]  Mr.  Yaldi  during 
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this  period,  the  latter  part  of  1952,  that  he  was 
negotiating'  for  a  sale  and  hoped  to  have  a  sale 
consummated  for  $7  million  was  a  false  representa- 
tion. We  have  answered  that  in  two  ways;  first  of 
all,  we  pointed  out  that  it  would  be  up  to  the  Gov- 
ernment to  show  the  falsity  of  that  representation, 
and  there  was  not  one  iota  of  evidence  to  show  the 
falsity.  But  your  Honor  will  recall  that  Mr.  Valdi 
testified  as  the  last  rebuttal  witness  in  the  case  and 
it  was  at  that  time  that  he  mentioned  these  con- 
versations in  which  Mr.  Wilson  had  told  him  that 
he  was  negotiating  for  a  sale.  Your  Honor,  I  am  sure, 
will  also  appreciate  that  Mr.  Wilson's  office  is  in 
Portland,  and  with  these  various  companies  the 
records  are  voluminous.  Both  because  there  was  no 
contention  made  testimonially  that  these  representa- 
tions were  false  and  because  of  the  late  stage  at 
which  this  came  and  the  remoteness  of  the  records, 
we  didn't  attempt  to  go  further  into  that,  but,  as 
your  Honor  recognized  at  the  time  of  imposition  of 
sentence  and  w^e  have  attached  to  our  objections  two 
pages  of  transcript  of  those  remarks,  there  were  sub- 
mitted to  your  Honor  lengthy,  thick  files  which 
showed  the  negotiations  which  Mr.  Wilson  had  men- 
tioned to  Mr.  Valdi,  and  your  Honor  commented 
that  it  seemed  kind  of  foolish  that  this  Bostou  Foun- 
dation would  be  thinking  of  buying  this  kind  of  a 
business,  and  I  am  inclined  to  agree,  and  your 
Honor  said,  I  think,  ''They  ought  to  have  their 
heads  examined."  But  your  Honor  recognized,  there 
was  no  question  [25]  but  that  the  negotiations  had 
been  going  on.  And  I  have  got  the  file  here  again. 
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It's  almost  an  inch  thick — not  only  with  the  Boston 
Foundation,  but  with  the  M.  &  M.  Woodworking 
Company  in  Portland,  and  both  of  these  sets  of 
negotiations  had,  as  your  Honor  will  recall,  reached 
the  stage  of  lawyers  (Dunne,  Dunne  &  Phelps  here 
in  San  Francisco)  drawing  up  lengthy  contracts  and 
revisions  of  contracts;  there  was  even  an  option 
executed  at  one  point  for  the  $7  million  price. 

While  those  things  are  not  in  the  trial  record  of 
this  ease,  your  Honor  did  examine  all  of  this,  and  I 
think  it  would  be  most  unfortunate,  as  well  as  un- 
just, if  a  finding  w^ere  now  made  that  there  was  a 
deceptive  misrepresentation  made  with  regard  to 
these  negotiations  when,  in  fact,  as  your  Honor  had 
recognized  at  the  time  of  sentencing,  there  was  no 
doubt  that  the  negotiations  had  been  going  on,  and 
you  will  recall  that  even  in  January  of  '53,  shortly 
before  the  Chapter  11  preceedings  were  commenced, 
the  broker  from  Portland  and  Mr.  Wilson  made  a 
trip  to  Florida  for  the  specific  purpose  of  trying 
to  complete  the  sale  with  the  head  of  the  Boston 
Foundation. 

Now,  Mr.  Schnacke  had  not  mentioned  that  in  his 
oral  argument,  and  I  assume  it  is  because  he  learned 
for  the  first  time,  through  reading  your  Honor's  re- 
marks attached  to  our  objections,  that  that  was 
actually  the  fact,  and  I  am  sure  that  Mr.  Schnacke 
wouldn't  want  to  have  asked  the  Court  to  make  this 
kind  of  a  finding  in  view  of  that.  But  that  clearly 
shows  [26]  there  is  no  basis  for  the  contention  that 
Mr.  Wilson  was  deceiving  Mr.  Valdi  when  he  told 
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him  that  he  was  conducting  these  negotiations  and 
that  there  were  serious  negotiations  going  on. 

Mr.  Schnacke  has  referred  to  the  thin  cori)oration 
of  Coast  Redwood  in  1945  with  a  capital  of  $5,000  as 
a  significant  fact  tax  evasion  motivation.  I  am  a 
little  bit  surprised  at  this.  First  of  all,  that  occurred 
in  1945,  and  by  1952,  the  period  we  are  concerned 
with,  the  equity  investment  of  the  owners  of  this 
corporation  as  represented  by  the  earned  surplus 
retained  in  the  business  was  $360,000.  Now,  there- 
fore, at  the  time  that  we  are  concerned  with,  the 
owners  of  this  business  had  over  $300,000  of  equity 
invested  in  it.  They  didn't  draw  out  these  profits; 
they  let  them  accumulate  as  earned  surplus,  making 
them  available,  therefore,  as  funds  for  the  business 
and  as  funds  to  which  the  creditors  could  look,  if 
necessary,  for  payment. 

Your  Honor  will  recall  from  the  record  that  there 
was  not  a  single  dividend  paid  by  Coast  Redwood 
at  any  time  and  that  Mr.  Wilson  and  members  of  liis 
family,  these  stockholders,  never  took  a  dollar  in 
salary  at  any  time  during  its  corporate  life. 

Certainly  these  facts  would  indicate,  not  that  they 
were  trying  to  remove  money  from  the  reach  of  the 
creditors,  but,  rather,  that,  if  the  corjDoration  was 
thinned,  as  it  clearly  was,  it  was  not  for  a  tax 
evasion  motivation  but,  rather,  for  the  [27]  normal 
reason  that  tax  lawyers  set  up  thin  corporations,  so 
that  when  there  is  time  to  take  some  of  the  ])rofits 
out  of  the  business,  when  profits  accumulate  be- 
yond the  needs  of  the  business,  that  they  can  lie 
taken  out  in  the  form  of  repayment  of  loans  rather 
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than  in  dividends  which  would  be  subject  to  double 
taxation. 

I  have  participated  in  debates  in  the  American 
Bar  Association  on  suggested  legislation  which 
w^ould,  as  a  matter  of  law,  make  beyond  the  reach 
of  attack  ]:)y  Internal  Revenue  in  civil  cases  a  ratio 
of  ten-to-one,  of  thin  corporations,  of  ten  dollars 
of  debt  to  one  dollar  of  equity  investment,  and  the 
tax  section  of  the  American  Bar  Association  finally 
adopted  a  recommendation  of  a  six-to-one  ratio,  and 
this  would,  as  a  matter  of  law,  if  adopted,  make  it 
impossible  for  the  Internal  Revenue  to  question, 
even  in  a  civil  case,  the  propriety  of  the  thin  cor- 
poration. 

I  mention  this  simply  to  show  this  matter  of  thin 
corporation  is  a  familiar  method  used,  a  completely 
respectable  basis  of  setting  up  corporations  without 
any  thought  or  suggestion  that  it  is  a  criminal  tax 
evasion  device.  But  even  if  it  were,  the  fact  that 
there  is  $300,000  earned  surplus  left  in  the  business 
by  this  period  would,  I  think,  clearly  negate  any 
thought  that  Mr.  Wilson  was  trying  to  remove  the 
assets  of  this  business  from  the  reach  of  the  credi- 
tors. 

Mr.  Schnacke  even  went  so  far  as  to  say  that  the 
records  [28]  satisfied  him  that  not  only  was  Mr. 
Wilson  trying  to  defraud  the  Government,  but  he 
was  trying  to  defraud  his  other  creditors.  Now,  to 
me,  your  Honor,  that  is  an  incredible  statement,  in 
view  of  the  evidence  in  this  record  which  came  from 
the  attorney  for  the  trustee  in  bankruptcy,  Mr.  Tosi, 
that  during  the  bankruptcy  court  proceedings  Mr. 
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Wilson  gave  his  personal  notes  to  all  of  the  un- 
secured creditors  of  Coast  Redwood  Company  in  the 
total  amount  of  $185,000.  Now,  certainly  that  is  not 
consistent  with  any  contention  that  he  was  trying  to 
defraud  the  creditors  or  that  he  was  a  defrauding 
type  of  person. 

I  think  we  can,  certainly  with  validity,  criticize 
Mr.  Wilson  for  his  business  practice  of  putting 
available  cash  assets  into  physical  assets,  and  quite 
often  into  timber  which  was  difficult  to  convert, 
which  was  not  very  liquifiable.  As  a  matter  of  busi- 
ness judgment,  I  think  he  clearly  over-extended  him- 
self by  not  leaving  enough  fluidity  in  his  assets  and 
by  keeping  his  cash  position  short,  and  that  type  of 
business  practice  can  be  successful  in  the  business 
world  if  you  are  riding  a  favorable  market,  but 
w^hen  things  become  a  little  bit  difficult,  you  get 
caught  up  short,  and  that  is  what  happened  to  Mr. 
Wilson.  But  w^hether  we  agree  or  disagree  with  his 
business  judgment  on  that,  there  is  certainly  nothing 
in  that  type  of  conduct,  which  was  done  openly, 
which  would  justify  the  conclusion  that  he  was  a 
criminal. 

Undoubtedly,  if  he  kept  more  cash  available  and 
invested  [29]  less  in  physical  assets,  he  would  have 
been  able  to  weather  this  storm,  and  unquestionably 
over  the  years  he  followed  the  practice  of  trying  to 
delay  paying  as  much  as  possible  because  of  this 
shortage  of  cash,  and  that  again  is  a  matter  of  busi- 
ness practice  and  business  judgment,  with  which  I 
would  not  agree  personally — I  don't  think  any  of  us 
here  would,  but  that  is  a  far  cry  from  a  deceptive  or 
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fraudulent  type  of  conduct  which  would  become  a 
felony  under  this  statute. 

Mr.  Schnacke  has  referred  to  this  Hull  sale  in 
1951.  First  of  all,  that  abortive  sale  or  unfortunate 
sale  was  past  history  by  the  end  of  1951.  Well,  be- 
fore the  period  we  are  concerned  with  here.  Nothing 
became  available  by  reason  of  that  sale  during  the 
period  to  which  this  indictment  relates.  Secondly, 
the  $925,000  which  Mr.  Hull  paid  prior  to  taking 
possession  was  not  Coast  Redwood's  money  or  pay- 
ment to  Coast  Redwood,  but,  rather,  this  was  a  total 
payment  for  a  contract  for  the  purchase  of  the 
assets  of  three  corporations,  the  A.  K.  Wilson  Lum- 
ber Company,  Union  Bond  and  Trust  Company,  and 
the  Coast  Redwood  Comx3any,  so  that  it  related  to 
those  three  corporate  properties  and  not  just  the 
one.  But,  finally,  the  uncontradicted  evidence  is  that 
all  of  that  money,  which  was  paid  prior  to  the  de- 
livery of  or  possession  of  Mr.  Hull,  was  used  to  dis- 
charge obligations  necessary  to  put  these  three  com- 
panies in  a  position  to  make  delievery.  That's  where 
the  money  went.  And  there  is  nothing  in  the  record 
to  justify,  [30]  even  by  inference,  the  belief  that  any 
portion  of  that  money  was  on  hand  in  1952  as 
available  for  the  payment  of  the  withholding  taxes 
to  which  this  indictment  relates. 

Mr.  Schnacke  has  referred  to  the  matter  of  the 
transfers  of  funds  between  the  affiliates.  I  think  that 
in  anything  which  is  as  complex  accounting-wise  as 
this  is,  we  could  probably  argue  forever  on  just 
exactly  what  dollars  and  cents  amounts  rej^resent 
the  transfers  in  and  out.  But  I  think  there  is  no 
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question  in  dealing  with  the  basic  question,  there  is 
no  doubt  in  this  record  that  the  transfers  of  funds 
and  interspersed  with  the  transfers  back  from  the 
affiliates  to  Coast  Redwood,  there  is  no  doubt  that 
the  transfers  to  the  affiliates  did  not  exceed  the 
transfers  from  the  affiliates  to  Coast  Redwood.  On 
our  analysis  of  the  matter — which  I  believe  is  a 
correct  one  or  I  wouldn't  have  presented  it  to  the 
Court — we  believe  that  there  was  a  net  inflow  of 
])etter  than  $250,000  from  the  affiliates.  On  the  Gov- 
ernment's analysis,  which  takes  into  account  some 
price  adjustments  made  two  years  ago,  the  thing 
would  approximately  balance  out.  Even  then,  in  lieu 
of  those  subsequent  price  adjustments  on  the  sales  to 
A.  K.  Wilson  Lumber  Company,  if  we  put  the  mar- 
ket price  on  the  stumpage  which  Coast  Redwood 
l^ought  from  its  affiliate,  the  $15.00-per-thousand 
price  of  market  value,  instead  of  the  $5.00  paid,  we 
would  then  again  have  a  net  inflow  into  Coast  Red- 
wood. But  I  think  for  present  purposes  we  can  rest 
on  the  fact  that  there  clearly  was  not  a  [31]  net 
inflow  of  funds.  The  Court  of  Appeals'  Opinion 
recites  there  that  ''*  *  *  it  does  not  appear  that 
Coast  Redwood  Company  flagrantly  favored,  or  was 
favored  by,  its  affiliates"  in  these  transactions. 

Mr.  Schnacke  takes  the  position  this  morning  that 
the  inflow  of  funds  from  the  affiliates  is  not  impor- 
tant but  the  outgo  is,  and  I  think  that  in  making  that 
statement  he  is  again  subconsciously  perhaps  fall- 
ing back  on  the  contention  that  Mr.  Loekley  was 
making  at  the  trial  of  this  matter,  that  if  you  know 
there  are  withholding  tax  obligations  and,  instead. 
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you  use  the  money  for  some  other  purpose,  such  as  a 
repayment  to  an  affiliate,  that  in  itself  is  an  act  of 
tax  evasion. 

I  think  that  the  inflow  is  important  because  it  re- 
lates to  the  question  of  intent,  and  the  fact  that  this 
continuous  inter-flow  did  not  favor  the  affiliates,  that 
there  was  no  net  outgo  to  the  affiliates,  shows  that 
there  was  no  evil  intent  in  any  of  these  particular 
payments  but,  rather,  that  this  inter-flow  was  simply 
a  matter  of  trying  to  get  temporary  capital  for  a 
few  days  to  pay  outstanding  checks  to  keep  the  busi- 
ness going. 

If  the  intent  in  the  outflow  in  the  particular  out- 
paATiients  were  tax  evasion,  if  the  intent  were  to  put 
the  assets  beyond  the  reach  of  the  tax  collector, 
then  it  just  wouldn't  make  sense  to  take  back  the 
same  amount  of  money  the  next  week  or  the  next 
month.  So  that  the  fact  that  as  much  came  back 
as  [32]  went  out  shows  that  the  intent  was  not  to 
put  assets  beyond  the  reach  of  the  tax  collector. 

Now,  since  we  have  in  our  written  objections  to 
the  proposed  findings  set  forth  at  least  in  brief  from 
the  basis  for  our  objection  to  all  of  the  specific  find- 
ings that  we  object  to  and  have  indicated  in  con- 
nection with  those  the  findings  that  we  would  like 
to  have  the  Court  make,  I  don't  want  to  take  the 
Court's  time  to  go  through  those  individually.  Our 
objections  are  13  pages  long,  and  the  proposed  find- 
ings are  15  pages  long.  Unless  the  Court  would  like 
to  hear  argument  on  some  of  those  particular  mat- 
ters that  haven't  been  mentioned  in  the  oral  aro-u- 
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ment,  I  would  rest  on  the  statements  that  are  made 
there  and  the  references  made  in  connection  with 
them. 

I  would  like  to  close  with  the  observation  that, 
looked  at  from  the  viewpoint  of  whether  there  was 
a  fraud  in  the  usual  sense  of  that  word  practiced 
on  the  Grovernment,  that  there  is  no  substantial  evi- 
dence here  which  would  warrant  the  finding  that  it 
was  tax  evasion  conduct  beyond  a  reasonable  doubt. 
I  think  we  do  have  the  situation  here  of  a  business- 
man who,  for  whatever  the  reason  may  have  been, 
and  undoubtedly  it  could  be  said  that  poor  business 
judgment  was  a  part  of  the  reason,  but  whatever  the 
reason  may  have  been,  we  have  a  man  whose  busi- 
ness had  outstanding  a  total  of  obligations  greater 
than  the  money  coming  in  to  pay  them — that  is  un- 
contradicted:  there  is  no  doubt  about  that — and  in 
trying  to  keep  this  business  going,  [33]  ho  parceled 
out  the  money  with  partial  payments  to  the  Gov- 
ernment and  partial  payments  to  his  other  creditors 
and  in  a  way  which  resulted  in  his  going  deeper  into 
debt  with  his  other  creditors  and  also  going  deeper 
into  debt  with  the  Government.  But  all  of  this  was 
done  openly  with  the  knowledge  of  the  Internal 
Revenue  people,  who  were  conversant  with  the  situa- 
tion on  a  week-to-week  basis  and  whose  own  judg- 
ment coincided  with  the  defendant's,  that  the  best 
way  for  the  Government  to  get  its  money  out  of  this 
situation  was  to  let  the  defendant  continue  to  oper- 
ate in  this  fashion  in  the  hope  and  expectation  that 
things  would  work  out. 

As  the  Court  of  Appeals  mentioned  in  its  Opinion, 
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had  that  expectation  (held  on  l^oth  sides)  been  ful- 
filled, the  case  probably  wouldn't  even  be  before 
them.  I  don't  think  it  would  have  been  brought  in 
this  court. 

The  conduct  of  Mr.  Wilson  immediately  after  this 
Opinion  likewise  shows  that  he  was  not  proceeding 
on  the  basis  of  fraud  because,  not  only  did  he  give 
his  personal  notes  to  unsecured  creditors,  as  I  men- 
tioned a  moment  ago,  but  during  the  Chapter  11 
proceedings,  as  debtor  in  possession,  he  operated  this 
business  on  a  revised  basis,  restricted  to  logging,  and 
eliminating  the  mill  operation,  he  continued  to  have 
his  other  corporations  make  available  at  $5.00  a 
thousand  timber  which  had  a  market  value  of  $15.00 
and,  as  a  result  of  operations  from  about  April, 
1953,  to  June,  1954,  he  built  up  assets  in 
the  bankruptcy  court  [34]  available  for  the 
payment  of  these  taxes  approximately  $170,000 
over  and  above  the  payment  of  all  the  secured 
creditors  that  had  priority  to  the  Government,  he 
built  up  this  fund,  as  the  record  shows,  which  was 
then  available  for  the  payment  of  these  taxes,  sub- 
ject only  to  the  expenses  of  the  bankruptcy  court 
proceeding  and  the  administration  expenses  and  to 
a  disputed  claim  of  about  $13,000.  So  that,  even 
after  he  went  into  the  bankruptcy  court,  when  if  he 
had  been  of  a  mind  to  defraud,  he  could  have  turned 
his  back  on  the  whole  thing,  he,  instead,  made  this 
stumpage  available  at  a  very  favorable  rate  to  per- 
mit the  accumulation  of  money  with  which  these 
taxes  could  be  paid. 

I  believe  that,  looked  at  from  the  viewpoint  of 
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whether  there  is  deceptive  conduct  of  the  tax  eva- 
sion type,  that  the  Court  should  properly  find  that 
the  defendant  here  was  not  guilty. 

The  Court:  Counsel,  there  are  some  areas  or 
problems  involved  in  this  matter  which  neither  of 
you  has  touched  upon,  which  give  me  some  concern, 
and  I  would  like  to  call  your  attention  to  them. 
Perhaps  we  could  discuss  the  matter  a  little  further. 

The  novelty  in  this  case,  in  my  opinion,  is  not  the 
novelty  of  it  having  been  the  first  case  brought  under 
this  Section,  but  the  novelty  of  it  now  is  the  posture 
in  which  the  Court  finds  itself  on  the  remanding 
of  his  case,  of  a  criminal  case,  to  make  additional 
findings  in  a  criminal  case  where  the  [35]  case  was 
tried  by  the  Court  and  not  by  the  juiT?  ^^d  w^here 
special  findings  were  not  requested. 

Now,  I  have  some  questions  to  ask  of  counsel  in 
aid  of  the  Court's  understanding  of  this  case  and  to 
aid  the  Court  to  solve  the  problem.  Before  I  do  so, 
however,  I  want  the  record  to  be  absolutely  clear, 
so  that  there  will  be  no  future  need  for  psycho- 
analyzing the  mind  of  the  Court,  that  these  are  in- 
CLuiries  propounded  and  a  discussion  for  the  purpose 
of  aiding  the  Court  and  not  an  expression  of  the 
Court's  decision  in  advance  of  the  decision  in  tlie 
case. 

There  are  some  problems  here  that  arise  by  virtue 
of  the  nature  of  the  decision.  Number  one,  what  sort 
of  findings  did  the  Appellate  Court  intend  this 
Court  to  make  ?  It  is  not  too  clear  to  me,  but  after  a 
careful  reading  of  the  Opinion,  I  don't  think  tliat 
it  was  the  intent  of  the  Court  of  Appeals  that  tliis 
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Court  should  make  findings  of  fact  on  all  of  the 
facts  of  the  case,  as  if  it  were,  upon  conclusion  of 
the  trial,  making  the  same  kind  of  findings  that  it 
would  make  in  some  sort  of  civil  case  as  to  whether 
or  not  payment  was  made  or  transfer  made  on  such 
and  such  a  date,  that  it  was  for  this  purpose  or  that 
purpose  or  the  other  purpose.  I  think,  rather,  that 
the  clear  purpose  of  the  Court  of  Appeals  in  re- 
manding this  case  was  to  make  findings  only  on  the 
question  of  the  state  of  mind  of  the  defendant  in 
connection  with  the  transactions  involved,  and  I 
think  that  that  is  the  extent  to  which  [36]  this 
Court  should  go,  after  hearing  whatever  you  gentle- 
men have  to  say  by  reargument  of  the  facts,  as  you 
have  already  done  to  some  extent,  or  on  the  basis  of 
any  other  reargument  that  you  wish  to  make  as  to 
what  finding  the  Court  should  make  in  this  case. 

On  page  325  of  the  Opinion  I  find  that  that  ap- 
parently is  what  the  Court  of  Appeals  had  in  mind. 
Judge  Barnes  says: 

^'Ordinarily,  the  remedy  to  rectify  a  misconcep- 
tion regarding  the  significance  of  a  particular  fact, 
such  as  a  particular  state  of  mind,  is  to  request 
special  findings  pursuant  to  the  provisions  of  Rule 

Since  no  special  findings  were  requested  here,  as 
pointed  out  ])y  the  Appellate  Court,  and  because  of 
their  opinion  that  ''The  circumstances  of  the  case," 
they  say,  "are  such  that  it  would  perpetuate  an  in- 
justice to  deprive  appellant  of  the  opportunity  to 
question  the  propriety  of  the  trial  court's  con- 
ception of  the  constituent  elements  of  the  offense," 
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I  think  that  whatever  finding  this  Court  should 
make  now  should  be  the  simple  findings  one  way  or 
the  other  as  to  whether  or  not  the  elements  of  the 
offense  which  the  appellate  Court  states  to  be  neces- 
sary are  present  in  this  case  or  not.  That  doesn't  in 
any  way  prevent  any  argument  on  the  facts,  as  the 
record  discloses  what  the  findings  should  or  should 
not  be  on  the  question  of  intent,  but  I  think  that 
that  is  the  extent  of  any  finding  that  the  Court 
should  make  now.  [37] 

I  would  try  my  best  to  apply  what  I  think  is  the 
opinion  of  the  Court  of  Appeals  here.  I  would  find 
it  impossible  to  make  findings  of  fact  two  years 
after  the  event  because,  if  the  decision,  the  verdict 
of  guilty,  was  based  upon  the  Court's  view  as  to 
the  testimony  of  the  witnesses  and  the  records  in 
the  ease  at  the  time  the  evidence  was  furnished,  I 
cannot,  it  is  impossible  for  a  court,  any  more  than 
for  a  jury,  to  render  a  new  decision  on  the  same 
facts  two  years  after  the  event.  That  is  impossible 
and  I  wouldn't  undertake  to  do  it,  and,  unless  there 
is  some  new,  revolutionary  doctrine  promulgated  in 
this  case,  I  couldn't  do  it. 

So  I  feel  that  the  only  function  of  the  Court  to 
perform  here  is  to  make  a  finding  of  fact  on  the 
basis  of  the  rule  of  law  set  forth  in  the  Court  of 
Appeals'  Opinion  as  to  state  of  mind,  as  to  the 
constituent  elements  that  make  up  this  particular 
state  of  mind  of  the  defendant  in  connection  mth 
the  acts  that  were  done,  and  that,  I  think,  is  all 
that  I  can  do. 

So  that  the  record  may  be  clear  again,  there  is 
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nothing  new,  in  my  opinion,  in  the  statement  of  law 
as  made  in  the  Court  of  Appeals.  I  am  not  only 
bound  by  it,  but  I  am  in  thorough  agreement  with 
it.  I  have  never  had  any  contrary  views  to  that 
stated  by  the  Court  of  Appeals  with  respect  to  the 
necessity  of  tax  evasion  motive  and  wilfulness 
being  present.  Despite  what  is  said  in  the  Opinion, 
I  never  indicated  anything  to  the  contrary.  [38] 

But,  however,  as  I  see  it,  the  question  is:  What 
kind  of  a  finding  should  the  Court  make,  either 
one  way  or  the  other?  What  is  the  area  of  that 
finding?  That,  I  think,  is  the  important  question, 
particularly  in  view  of  the  statement  of  the  Court 
of  Appeals,  on  page  325  of  the  Opinion;  and  since 
there  was  no  request  for  special  findings  here,  then 
I  think  the  Appellate  Court  intends  me  only  to 
make  a  finding  on  the  question  of  state  of  mind. 

Perhaps,  since  we  have  kept  the  reporter  going 
here  continuously,  we  might  take  a  brief  recess  and 
then  give  you  gentlemen  a  chance  to  state  your 
views  further. 

(Short  recess  taken.) 

Mr.  Schnacke:  If  your  Honor  please,  first  of 
all,  I  take  it  that  your  Honor's  remarks  with  re- 
spect to  your  familiarity  with  the  record  did  not 
relate  in  any  way  to  yoiiv  overall  recollection  of 
the  trial,  the  witnesses  that  appeared,  the  general 
nature  of  the  testimony  that  was  given  in  this 
case.  I  am  sure  this  case  is  not  that  old,  that  your 
Honor's  recollection — other  than  the  minor  details 
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and,  very  probabh^,  the  analyses  of  the  various  doc- 
uments in  evidence — that  sort  of  thing,  of  course, 
has  faded  somewhat  into  the  past,  but  I  feel,  cer- 
tainly from  your  Honor's  remarks  today,  that  you 
are  still  fully  cognizant  of  the  major  elements  of 
the  case  itself  and  of  the  general  nature  of  the  testi- 
mony given  by  all  of  the  witnesses,  particularly 
by  the  defendant  himself.  [39] 

I  was  inclined  and  am  still  inclined  to  your 
Honor's  point  of  view  with  respect  to  the  nature  of 
the  finding  that  is  required  by  the  Court  of  Ap- 
peals. Possibly  I  should  have  submitted  the  pro- 
posed findings  in  a  different  form.  I  submitted 
them  in  the  present  form  in  order  that  all  of  the 
matters  upon  which  your  Honor  might  be  inclined 
to  make  a  finding  would  be  before  your  Honor,  and 
not  with  the  intention  that  these  findings  either 
should  or  would  be  adopted  in  the  form  in  which 
they  were  submitted. 

I  think,  too,  it  is  clear  from  a  reading  of  the 
Opinion  of  the  Court,  the  Court  feels  that  if  there 
had  been  a  finding  or  an  indication  of  a  finding  and 
words  clear  enough  to  be  read  while  running,  the 
Court  of  Appeals  would  not  have  reversed.  It  was 
only  because  they  did  not  see  such  a  finding  as 
your  Honor  suggested,  that  is,  to  the  effect  that 
the  intent  of  the  defendant  was  so  and  so  when 
these  various  acts  were  performed,  could  not  be 
read  into  the  record  by  them,  that  they  did  re- 
verse. So,  I  would  think  that  a  finding  at  the  pres- 
ent time  equivalent  to  what  they  say  was  not  found 
originally  should  be  sufficient. 
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I  might  suggest,  however,  that  it  would  be  ad- 
visable to  relate  that  finding,  whatever  it  might  be 
■ — I  might  urge  that  it  might  be  the  finding  that 
the  requisite  intent  did  exist — to  certain  of  the 
significant  pieces  of  evidence  in  the  case  upon  which 
the  finding  is  based.  I  think  it  is  probably  not  nec- 
essary that  the  findings  be  in  any  way  as  detailed 
as  those  [40]  that  were  submitted  by  us. 

This,  as  your  Honor  says,  is  a  totally  novel  type 
of  remand  in  a  criminal  case  and  I  frankly  have  no 
more  idea  than  your  Honor  does  of  what  it  was 
that  is  contemplated  by  the  Court  of  Appeals,  but 
I  do  feel  that  the  findings  should  be  related  to 
those  specific  portions  of  the  evidence  that  do  ap- 
pear to  bear  upon  or  I  suggest  that  it  might  be 
desirable  to  do  that  or,  on  the  other  hand,  it  might 
be  desirable  only  to  base  it  upon  the  total  evidence. 

The  Court:  I  find  in  my  own  mind  some  dif- 
ficulty in  determining  the  intent  of  the  Court  of 
Appeals  with  respect  to  the  finding.  I  could  not  and 
would  not  undertake  to  redetermine  the  guilt  or 
innocence  of  the  defendant  on  the  record.  I  do  not 
think  that  is  what  the  Court  of  Appeals  intended, 
and  it  would  be  an  impossible  task.  No  one  could 
do  that,  no  judge  could  do  that. 

I  want  to  hear  further  from  counsel  in  the  matter. 

I  think  what  the  Court  of  Appeals  means  is  that 
the  Court  should  make  a  specific  finding  as  to  the 
state  of  mind  of  the  defendant  so  that  then  it  can 
be  determined  whether  that  finding  of  fact  as  to 
the  state  of  mind  is  warranted  by  the  law,  by  the 
statute,  and  the  elements  that  are  necessary  as  de- 
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termined  by  the  Court  of  Appeals  for  the  requisite 
state  of  mind  to  warrant  or  not  warrant  a  finding 
of  guilty.  I  can't  see  that  there  is  anything  else 
that  was  intended,  but  I  feel  that  this  [41]  is  the 
time  and  is  the  purpose  of  the  hearing,  to  give  both 
sides  an  opportunity  to  present  their  views  as  to 
not  only  what  they  think  the  finding  of  the  Court 
should  be,  but  the  form  of  the  finding. 

Rule  23  provides  for  special  findings  but  in  itself 
it  requires  that  the  particular  findings  that  are 
requested  have  to  be  set  out.  It  says,  ' '  *  *  *  shall  in 
addition  on  request  find  the  facts  specially."  First 
of  all,  there  has  to  be  a  request  for  some  special 
findings,  and  that  means  that  someone  has  to  specify 
the  findings,  the  issue  upon  which  the  findings  are 
requested,  because  the  Court  couldn't  pick  that  out 
of  thin  air.  And  we  don't  have  that;  that  wasn't 
in  the  record.  The  Court  of  Appeals  recognized 
that,  and  so  they  said: 

u*  *  ^  ^^,g  believe  that  the  circumstances  of  this 
case  are  such  that  it  would  perpetuate  an  injustice 
to  deprive  appellant  of  the  opportunity  to  question 
the  propriety  of  the  trial  court's  conception  of  the 
constituent  elements  of  the  offense." 

And  so  my  opinion  is  at  this  time,  and  again  I 
say  it  is  not  the  decision  of  the  Court  but  just  an 
attempt  to  open  our  minds  to  suggestions  and  argu- 
ment, that  that  is  the  only  finding  that  the  Court 
can  make  in  the  case,  that  is,  a  finding  with  respect 
to  the  motives  and  state  of  mind  of  the  defendant. 

Mr.  Schnacke :  Of  course  we  urged  to  the  Court 
of  Appeals  that  it  was   mappropriate   to   turn   it 
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back  here  for  [42]  findings  at  this  time  in  view  of 
the  fact  that  no  requests  for  findings  had  ever  been 
made  by  the  defense.  I  take  it  that  it  is  inappropri- 
ate now  for  us  to  demand  that  the  defense  make  a 
Rule  23  motion  with  respect  to  findings,  because  the 
Court  of  Appeals  has  done  that  for  them,  not,  how- 
ever, with  the  particularity  that  would  be  desirable 
or  would  be  required  if  the  motion  were  made  by 
the  defense. 

The  novelty  of  this  leaves  me,  as  I  am  sure  it  does 
your  Honor,  with  some  degree  of  uncertainty  as  to 
what  the  Court  of  Appeals  wants.  I  am  satisfied 
that  their  requirements  should  be  fulfilled  simply  by 
a  finding  of  the  state  of  mind  of  the  defendant  at 
the  time  the  various  acts  done  were  done,  and  I  say 
that  should  fulfill  the  requirement.  Whether  in  the 
opinion  of  the  Court  of  Appeals  it  will  fulfill  the 
requirement  is  the  question  that  causes  me  to  sug- 
gest that  possibly  something  short  of  a  full  finding 
might  be  made,  a  finding  with  relation  to  a  portion 
of  the  facts.  I  suggest  that  in  the  same  spirit  that  I 
lodged  the  proposed  findings,  and  that  is  from  an 
over-abundance  of  caution,  feeling  that  the  more 
that  was  found,  the  more  likely  it  would  be  the 
Court  of  Appeals  would  be  satisfied.  But  I  per- 
sonally feel  that  the  simple  finding  as  suggested  by 
your  Honor  would  fully  satisfy  the  requirements  of 
the  Court  of  Appeals  and  is  the  finding  that  should 
be  made,  and  I  merely  suggest  to  your  Honor's 
judgment  the  possibility  of  adding  some  other  mat- 
ters to  it:  I  don't  urge  [43]  that  upon  your  Honor 
at  all. 
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Mr.  Avakian :  I  think,  your  Honor,  I  am  suffer- 
ing under  the  same  problem  of  not  having  found 
any  authority  which  would  indicate  what  specifically 
the  Court  of  Appeals  had  in  mind  here,  but  it 
seems  to  me  that  the  Court  must  have  had  in  mind 
something  more  than  a  mere  finding  in  the  language 
of  the  statute  because  to  me  that  would  not  be  a 
special  finding.  That's  a  general  finding  of  ultimate 
facts. 

The  Court:  Let  me  interrupt  you.  I  didn't  mean 
a  finding  in  the  language  of  the  statute.  I  meant  a 
finding  of  the  state  of  mind  of  the  defendant.  That 
is  what  they  specifically  asked  for,  I  think.  I  don't 
think  that  would  be  a  conclusion ;  that  would  be  the 
verdict.  In  other  w^ords,  if  the  Court  only  made  a 
finding  in  the  language  of  the  statute,  that  would 
be  a  verdict  or  a  decision  one  way  or  the  other.  But 
what  I  meant  is  that  the  Court  should  in  response 
to  this  mandate  of  the  Appellate  Court,  make  a 
finding  as  to  the  state  of  mind.  However,  what  have 
you  to  say  about  it  ? 

Mr.  Avakian:  I  am  further  handicapped,  of 
course,  because  my  belief  is  that  there  should  be  a 
finding,  a  judgment  of  not  guilty  in  this  case,  and 
the  findings  to  be  made  to  support  that  conclusion 
do  not  present  the  same  problem  that  would  arise 
if  the  Court  made  the  opposite  conclusion,  for  ob- 
vious reasons.  One  of  them  being  that  there  would 
be  no  appeal,  and  therefore,  no  re\dew.  [44] 

The  Court:  In  other  words,  if  the  Court  came 
to  the  conclusion  that  the  finding  should  be  in  this 
case  that  the  defendant  didn't  have  the  requisite 
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state  of  mind,  all  that  would  be  necessary  would 
be  a  finding  of  not  guilty. 

Mr.  Avakian:  Well,  as  a  practical  matter,  yes, 
because  the  question  of  just  exactly  what  issues  the 
Court  of  Appeals  had  in  mind  for  findings  would 
be  rendered  immaterial  and  unimportant. 

In  terms  of  what  would  conform  with  the  Court 
of  Appeals  views  as  to  findings  in  the  event  the 
Court  should  conclude  that  the  judgment  should  be 
guilty,  it  seems  to  me  that  a  finding  that  the  de- 
fendant had  the  intent  of  intending  to  evade  pay- 
ment of  the  tax  would  in  substance  simply  be  a 
paraphrase  of  the  statute,  it  would  not  set  forth 
anything  specific,  and,  accordingly,  I  would  think 
that  the  Court  of  Appeals  had  in  mind  that  if  the 
Court  should  make  findings  to  support  a  conclusion 
of  guilty,  that  it  should  set  forth  in  specific  findings 
the  conduct  which  constitutes  the  tax  evasion  con- 
duct and  that  would  be  one  of  the  constituent  ele- 
ments. In  other  words,  the  element  of  affirmative 
conduct  would  be  found  in  special  findings  relating 
to  the  particular  actions  which  constitute  the  af- 
firmative conduct.  And  then  the  other  constituent 
element  of  wilfulness  would  require  a  finding  that 
these  particular  acts  were  done  with  the  evil  intent 
of  attempting  to  evade  tax.  [45] 

Unless  it  were  done  that  way,  it  seems  to  me  that 
it  would  not  fit  within  the  category  of  special  find- 
ings  as   distinguished   from   a   general   finding   of 

guilt. 

I  share  your  Honor's  feeling  that  it  really  is 
impossible  two  years  later  to  reappraise  the  details 
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of  the  evidence,  and,  as  your  Honor  may  know,  we 
contended  before  the  Court  of  Appeals  that  this  type 
of  remand  that  was  made  presented  an  impossible 
situation  which  was  unfair  both  to  the  defendant 
and  to  the  Court  because  we  think  it  is  unfair  to 
the  Judge  also  to  ask  the  Judge  to  try  to  reappraise 
the  evidence  two  years  later.  Certainly  a  judge 
would,  through  his  training,  be  at  less  of  a  disadvan- 
tage than  jurors  would  be  if  they  were  called  back  to 
reappraise  it,  but  nevertheless,  basically  the  same 
problem  is  there. 

The  Court:  Was  there  any  attempt  to  get  any 
clarification  of  this  from  the  Appellate  Court  at  all  ? 

Mr.  Avakian:  After  the  remand  was  made  and 
the  order  modifying  the  original  opinion,  we  filed 
a  petition  for  rehearing,  raising  the  question  which 
I  have  just  mentioned,  and  that  petition  was  denied 
without  further  opinion  or  explanation. 

The  Court :  As  it  is  in  the  book,  the  terms  of  this 
remand  were  changed"? 

Mr.  Avakian :  The  original  opinion  remanded  the 
case  for  a  new  trial.  [46] 

The  Court:  Oh,  yes.  Yes,  I  recall  now.  Then 
there  was  a  change. 

Mr.  Avakian :  Then  the  Government  filed  a  peti- 
tion for  rehearing,  and  the  order  which  denied  the 
Government's  petition  for  rehearing  modified  the 
Opinion  by  substituting  the  last  paragraph  of  the 
original  Opinion  and  stating  instead : 

"The  judgment  of  conversation  is  reversed.  The 
case  is  remanded  to  the  District  Court  for  recon- 
sideration in  accordance  with  the  principles  set  forth 
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in  this  Opinion,  and  for  further  findings  by  the 
trial  court,  after  the  Government  has  introduced  evi- 
dence, if  any,  and  the  defendant  has  been  given  the 
right  to  respond  to  any  new  evidence  produced  by 
the  Government,  if  he  desires  to  do  so." 

So  that  that  paragraph  is  substituted  for  the  last 
paragraph  in  the  original  Opinion  which  remanded 
the  case  for  a  retrial. 

The  Court:  So  now  we  are  here  in  accordance 
with  that  remand,  either  side  having  the  right  to 
introduce  any  further  evidence,  ''*  *  *  for  recon- 
sideration in  accordance  with  the  principles  set 
forth  in  this  Opinion,  and  for  further  findings  by 
the  trial  couii;  *  *  *" 

Mr.  Avakian :  Yes.  Incidentally,  the  opportunity 
for  further  evidence  is  presented  to  the  Government 
with  the  opportunity  to  the  defendant  to  answer  any 
new  evidence  which  the  Government  might  produce. 

The  Court:  And  the  Government  chose  not  to 
produce  any. 

Mr.  Avakian:  That's  right.  Now,  it  seems  to  me, 
as  I  said  a  moment  ago,  that  the  Court  of  Appeals 
must  have  had  in  mind  that  the  "further  findings" 
that  are  mentioned  here  would  set  forth  the  particu- 
lar acts  or  actions  which  are  considered  to  be  the 
tax  evasion  conduct  to  satisfy  the  special  findings 
requirement  as  to  one  constituent  element,  and  then 
a  special  finding  as  to  whether  those  acts  were  done 
with  or  without  the  requisite  evil  intent.  Unless  it 
means  that,  it  seems  to  me,  that  the  special  findings 
discussion  would  not  be  satisfied,  and  it  seems  to  me 
that 
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The  Court :  Of  course,  all  they  say,  Mr.  Avakian, 
in  the  Opinion,  and  all  they  talk  about  in  the 
Opinion  is  the  view  of  the  Appellate  Court  as  to 
the  state  of  mind  of  the  Court  concerning  the  appli- 
cable law.  They  say  the  facts  in  the  case  would  be 
sufficient  if  the  proper  principle  of  law  were  applied 
to  warrant  a  conviction. 

Mr.  Avakian :  The  facts  would  be  sufficient,  they 
say,  to  support  any  one  of  three  conclusions,  a  con- 
clusion of  felony,  a  conclusion  of  misdemeanor,  or 
a  conclusion  of  innocence. 

The  Court :     That 's  right. 

Mr.  Avakian:     That's  right. 

The  Court :  Which  puts  the  Court  in  a  very  [48] 
embarrassing  position  because  I  think  the  Appellate 
Court  is  clearly  wrong  in  its  psychoanalysis  of  my 
state  of  mind.  But  I  don't  know  what  to  do  about  it. 
It  would  be  much  better  if  they  just  left  it,  if  they 
weren't  satisfied  with  the  decision,  to  send  it  back 
for  a  retrial  or  just  reverse  it,  because,  I  say  here 
very  frankly  to  you,  as  I  mentioned  a  moment  ago, 
that  not  only  am  I  bound  by  the  opinion  of  the  Court 
of  Appeals  as  to  the  law  applicable,  but  it  is  my  own 
view  of  the  state  of  the  law,  and  it  is  the  view  of 
the  law  that  I  had  at  the  time.  It  is  very  difficult  for 
me,  very  embarrassing,  to  take  that  position,  and 
it  may  be  that  I  may  have  to  write  some  sort  of 
memorandum  in  the  case;  otherwise,  I  find  myself 
in  a  very  uncertain  state  of  mind  as  to  what  the 
Appellate  Court  wanted  done,  and  when  it  involves 
the  liberty  of  a  person  under  a  criminal  statute, 
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that's  not  a  very  satisfactory  mental  state  for  a 
judge  to  be  in.  I  would  do  the  best  I  can  with  it 
under  the  circumstances.  I  think  that  this  perhaps 
should  have  been  clarified  more  so  that  what  the 
judge  should  do  is  more  clearly  stated.  It  is  the  duty 
of  the  trial  court  to  follow  what  the  Appellate  Court 
says.  That's  what  I  would  want  to  do.  But  I  can't 
find  the  defendant  guilty  or  not  guilty  because  the 
Appellate  Court  tells  me  I  should  find  him  guilty  or 
not  guilty.  They  can  reverse  the  judgment  but  there 
is  no  power  on  earth,  nor  in  the  law  for  one  judge 
to  tell  another  judge  how  he  should  find  on  some- 
thing. After  he  makes  a  decision,  he  can  say  it  [49] 
is  a  wrong  decision  and  reverse  it,  or  he  can  require 
that  a  certain  action  be  taken,  such  as  some  minis- 
terial or  other  act  or  direction  that  some  act  be  done. 
But  I  don't  think  there  is  any  under  our  system 
of  law  that  an  appellate  or  any  other  judge  can  tell 
another  judge  how  he  should  find,  because  that  is  his 
function  in  the  first  instance,  but  he  can  say  that 
is  a  wrong  finding  or  reverse  it. 

Of  course,  it  is  part  of  our  procedure  for  thwart- 
ing error,  by  the  appellate  process.  I  don't  know 
what  it  is  precisely,  what  sort  of  a  finding,  the  appel- 
late court  is  asking  me  to  make. 

Mr.  Schnacke:  Possibly  this  might  clarify  it,  if 
your  Honor  please.  As  Mr.  Avakian  pointed  out,  the 
original  decision  of  the  Court  of  Appeals  was  that 
the  case  should  be  reversed  and  remanded  for  a  new 
trial.  Following  that,  the  United  States  petitioned 
for  a  rehearing  and  suggested  a  rehearing  en  banc. 
That  petition  for  rehearing  was  based,  first,  upon 
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the  proposition  that  the  judgment  of  conviction  was 
based  upon  the  proper  subjective  standard  of  wil- 
fulness and  that  the  Appellate  Court  had  miscon- 
strued and  misinterpreted  the  standard  employed  by 
your  Honor  in  deciding  the  case. 

And  then,  as  an  alternative,  we  suggested  that: 
*'If  the  opinion  of  the  Appellate  Court  is  not  re- 
versed, the  proper  remedy  is  not  remand  for  a  new 
trial  but  for  special  findings  pursuant  to  Rule  23, 
Federal  Rules  of  Criminal  Procedure."  [50] 

There  are  only  two  paragraphs  and  possibly  it 
might  be  of  assistance  if  I  read  those  to  your  Honor : 

"Assuming,  arguendo,  that  this  Honorable  Court 
denies  the  rehearing  hereinbefore  petitioned  and  ad- 
heres to  its  present  opinion,  appellee  requests  in  the 
alternative  that  the  case  be  remanded  to  the  District 
Court  for  special  findings  pursuant  to  Rule  23  of 
the  Federal  Rules  of  Criminal  Procedure  rather 
than  for  a  new  trial.  As  the  Court's  opinion  points 
out,  appellant  made  no  formal  request  for  findings 
pursuant  to  Rule  23  (citing  case).  Accordingly,  the 
appellant  did  not  properly  preserve  the  question  of 
law^  for  purposes  of  appeal.  We  recognize  that  find- 
ings may,  of  course,  be  made  even  in  the  absence  of 
any  request  (citing  a  case). 

"The  trial  of  this  case  consumed  nine  days  and 
resulted  in  973  pages  of  the  printed  record  and  vol- 
uminous accounting  exhibits.  To  require  retrial 
solely  for  the  purpose  of  affording  the  trial  court 
an  opportunity  to  reappraise  the  e^ddence  in  the 
light  of  the  standard  of  law  as  enunciated  in  this 
Court's  opinion  would  entail  unnecessary  expendi- 
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ture  of  time  and  money.  There  being  no  other  error, 
it  is  manifest  that  the  trial  court  having  the  record 
before  it  could  readily  make  such  special  findings 
under  Rule  23  as  may  [51]  be  necessary  to  clarify 
the  factual  basis  upon  which  he  determined  the  exist- 
ence of  appellant's  specific  wilful  intent  to  evade 
payment  of  the  withheld  taxes. ' '  Now,  that  language 
appears  to  be,  to  a  certain  extent,  adopted  in  the 
Opinion  when  they  say:  "The  case  is  remanded  to 
the  District  Court  for  reconsideration  in  accordance 
Avith  the  principles  set  forth  in  this  Opinion." 

In  reading  that  sentence,  which  is  on  page  326, 
again  I  am  not  overly  clear  on  what  they  are  saying. 
The}^  say:  "The  case  is  remanded  to  the  District 
Court  for  reconsideration"  and  then,  after  a  comma, 
they  go  on  to  say,  "and  for  further  findings  by  the 
trial  court,  after  the  Government  has  introduced 
evidence,  if  any  *  *  *" 

Now,  it  may  very  well  be  that  the  findings  that 
are  there  referred  to  are  intended  only  in  the  event 
that  there  should  be  new  evidence,  but  I  am  inclined 
to  think,  in  the  light  of  the  request  that  was  made 
by  the  United  States,  that  it  be  remanded  for  special 
findings,  that  it  was  the  contemplation  of  the  Court 
that  the  special  findings  should  be  made  whether  or 
not  new  evidence  was  introduced.  But  the  Court  of 
Appeals,  I  think,  has  suggested  a  reconsidera- 
tion  

The  Court :  I  think  that  this  Court  is  duty-bound 
to  reconsider  the  decision  in  the  light  of  what  the 
Court  of  Appeals  has  said. 

Mr.    Schnacke:     And   I   suppose   that   would  be 
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true  [52]  even  though  there  was,  as  your  Honor  has 
pointed  out,  nothing  novel. 

The  Court :  I  think  that  this  Court  is  duty-bound 
to  reconsider — under  this  mandate  it  is  duty-bound 
to  reconsider  in  the  light  of  everything  that  the 
Appellate  Court  said — it  may  be  that  it  is  not  neces- 
sary to  make  any  finding  one  way  or  the  other — 
that  the  Court  reconsider  the  case  in  the  light  of 
what  is  expressed  by  the  Appellate  Court  and  make 
a  new  determination  of  it,  giving  its  reasons  for  it. 
It  may  be  that  it  is  not  necessary  to  have  findings. 

Now,  that  is  not  my  opinion,  again  so  we  don't 
get  into  any  trouble  unstairs,  but  I  am  just  wonder- 
ing if  on  a  reconsideration  of  the  case  the  Court 
could,  in  the  light  of  what  is  said  by  the  Appellate 
Court,  redecide  the  case,  maybe  without  having  any 
findings  as  such,  but  giving  the  reasons  for  its  de- 
cision one  w^ay  or  the  other. 

What  do  you  think  of  that,  Mr.  Avakian*? 

Mr.  Avakian :  Well,  considering  the  language  of 
the  re^dsed  paragraph  in  the  light  of  the  language 
from  the  Government  petition  for  rehearing  which 
Mr.  Schnacke  just  read,  it  would  appear  to  me  that 
the  Court  did  have  in  mind  sj^ecial  findings  based 
on  a  reappraisal  of  the  evidence. 

The  Court :  Yes,  I  realize  that,  but  unfortunately 
w^e  all  don't  have  the  same  experience  in  the  trial 
of  cases.  I  say  "we  all" — all  judges  don't.  What  is 
meant  by  special  [53]  findings  is  some  finding  that 
is  specially  required  and  requested.  It  isn't  that  the 
judge  just  generally  makes  all  kinds  of  fiudings  in 
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a  criminal  case,  just  like  it  does  in  a  civil  case,  and 
then  only,  really  in  95%  of  the  cases,  on  the  pro- 
posals of  the  party  who  has  prevailed  in  the  case, 
with  amendments  suggested  by  the  other  side.  I 
don't  think  the  Appellate  Court — I  am  not  sure,  but 
I  don't  think  they  meant  that — maybe  they  did,  I 
don 't  know — that  upon  this  hearing  each  side  should 
be  given  an  opportunity  to  specially  request  certain 
findings. 

Mr.  Schnacke:  Well,  generally  speaking,  special 
findings,  I  think,  would  refer  to  specific  questions 
that  are  asked  of  the  trier  of  the  fact:  Is  the  fact 
so  and  so '?  Now,  it  seems  to  me  that  a  reading  of  the 
Opinion  of  the  Court  of  Appeals  makes  clear  what 
the  question  is  that  is  being  asked  of  your  Honor. 
The  question  is — these  actions  which  the  Court  of 
Appeals  concedes  are  sufficient  if  done  with  the 
proper  intent  to  support  the  finding  of  guilty ;  these 
acts  were  performed  by  the  defendant — were  they 
performed  with  a  state  of  mind,  with  the  intent  to 
defeat  and  evade  the  payment  of  the  taxes  ?  It  seems 
to  me  that  that  is  the  only  question  that  could  con- 
ceivably be  asked  by  this  Opinion. 

Obviously,  the  defendant  does  not  ask  for  special 
findings.  The  Court  of  Appeals  has,  and  a  reading  of 
the  entire  decision  shows  that  that  is  the  specific 
question  they  [54]  are  asking:  Were  the  acts  done 
with  the  requisite  intent?  And  I  would  assume  that 
your  Honor  can  make  a  finding  one  way  or  the  other 
with  respect  to  that  question  without  going  any- 
where beyond.  At  one  point  of  the  Opinion,  for  ex- 
ample, they  say:  ''Was  the  diversion  of  funds — " 
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Well,  it  is  true  it  is  only  one  of  the  acts,  but,  at 
least,  it  is  an  act  which  they  recognized  as  sufficient 
to  be  the  act  of  evasion 

The  Court:  However,  though,  Mr.  Schnacke, 
they  do  say,  and  I  am  reading  from  325 : 

'*The  evidence  adduced  in  the  instant  case  is  such 
that  a  verdict  following  any  of  the  foregoing  alter- 
natives, if  properly  found,  would  be  sustained." 

And  one  of  them  was  that  the  defendant  so  acted 
in  part  to  evade  or  defeat  the  payment  of  taxes. 

It  may  well  be  that  all  they  want  is  the  finding 
that  the  defendant  acted,  with  respect  to  the  matters 
charged  in  the  indictment,  to  evade  or  defeat  the 
payment  of  the  taxes.  They  want  the  Court  to  say 
that. 

Mr.  Schnacke :  In  view  of  the  fact  that  the  only 
uncertainty  appears  to  have  been  the  state  of  your 
Honor's  mind  rather  than  the  state  of  the  defend- 
ant's mind  in  this  case,  it  would  seem  to  me  that  a 
clarification  of  your  Honor's — that  there  is  one  of 
two  things  that  could  be  done:  One  would  be  for 
your  Honor  to  say:  This  is  what  I  intended  all  the 
time,  I  am  fully  aware  of  the  law;  the  other  would 
be  to  say :  I  was  [55]  unaware  of  the  law ;  I  now  see 
the  law  in  a  different  light,  and  seeing  it  in  that 
light,  I  reconsider. 

I  would  think  that  the  state  of  your  Honor's  mind 
would  determine  whether  there  should  be  an  overall 
reconsideration  of  all  of  the  problems  in  the  case 
which  would  result  if  your  Honor  had  misconceived 
the  law  in  the  first  place,  or  if  there  had  been  no 
misconception,  then  it  would  seem  foolish  for  there 
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to  be  a  reconsideration  of  matters  that  your  Honor 
has  already  considered. 

The  Court:  I  said  to  Mr.  Avakian  in  that  con- 
nection, looking  back  at  the  case  two  years  ago,  that 
I  can  only  say  now  that  I  would  not  have  found  the 
defendant  guilty  of  the  charges  contained  in  this 
indictment  unless  I  were  convinced  beyond  a  reason- 
able doubt  that  what  he  did  was  a  wilful  attempt  to 
evade  the  payment  of  these  taxes.  I  mean,  looking 
back,  I  don't  think  I  would  have  found  him  guilty 
unless  I  was  certain  in  my  own  mind  that  that  w^as 
so.  I  think  I  so  stated  at  the  time  of  imposition  of 
judgment,  although  the  Appellate  Court  seems  to 
have  somewhat  of  a  different  viewpoint  about  it. 

But  now  I  think  the  problem  is  maybe,  Mr. 
Avakian,  somewhat  the  way  Mr.  Schnacke  presents 
it,  that  I  reconsider  the  case  either  saying  that  I 
always  did  have  this  point  of  view  and  I  disagree 
with  my  appellate  brethren  in  their  analysis  of  my 
view  of  it,  or  that  applying  the  law  now  as  laid  down 
by  the  Appellate  Court,  my  decision  is  such  and 
such.  Maybe  those  [56]  are  the  only  two  things  that 
I  can  do. 

It  is  a  very  troublesome,  and  I  can  say  with  far 
more  positiveness  than  the  Appellate  Court  said  be- 
cause I  have  been  sitting  in  the  trial  court  for  16 
years,  this  is  the  most  imique  matter  that  has  ever 
been  presented  to  me  and  its  uniqueness  is  occa-  f 
sioned  by  the  manner  in  which  the  mandate  of  the 
Appellate  Court  is  couched  in  a  criminal  case.  I 
have  never  heard  of  anything  like  this  before.  I 
don't  know  of  any  other  trial  judge  that  has  had 
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this  experience.  But  there  it  is,  and  it  is  certainly- 
very  unique,  and  it  is  very  disturbing,  and  it  is  very 
difficult  when  a  man's  liberty  is  at  stake  to  have  to 
engage  in  these  kinds  of  niceties  and  technicalities 
in  endeavoring  to  follow  the  reasoning  of  some 
other  judge  in  the  matter,  who  didn't  hear  the  evi- 
dence and  didn't  see  the  case  and  didn't  see  the 
witnesses  and  so  forth. 

However,  I  will  be  glad  to  hear  anything  further 
that  you  want  to  present,  Mr.  Avakian,  or  Mr. 
Schnacke  wants  to  present,  either  orally  or  in  writ- 
ing or  in  any  way  you  want  to  present  it. 

Do  you  have  any  further  ideas  in  tlie  matter? 

Mr.  Avakian:  I  was  just  going  to  suggest,  in 
somewhat  light  vein,  perhaps  we  would  be  better 
off  if  the  Government  had  not  filed  its  petition  for 
rehearing  and  left  the  original  Opinion. 

The  Court:  That  might  have  been.  It's  hard  to 
say.  [57]  As  far  as  I  am  concerned,  it  would  be 
much  easier  for  me. 

Mr.  KSchnacke:  To  look  at  it  seriously,  it  has 
been  the  Government's  point  of  view  that  there  was 
never  any  doubt  in  your  Honor's  mind  as  to  the  law 
to  be  applied  to  this  case.  Now,  in  the  light  of  that, 
it  would  have  been  nonsensical  for  this  case  to  have 
been  returned  to  be  retried,  and  with  only  that  one 
question  to  be  determined. 

The  Court:  Well,  it  would  have  been  because  of 
the  fact  that  it  was  a  court  tried  case.  If  it  had 
been  a  jury  case,  it  would  have  been  very  simple. 
If  the  judge  gave  the  wrong  instruction  of  the  law 
to  the  jury,  then  it  could  have  been  returned  for 
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retrial.  But  here  the  Appellate  Court  engaged  in 
the  unique  enterprise  of  trying  to  analyze  the  lower 
court's  state  of  mind  after  a  finding  of  guilt.  That 
is  something  particularly  unique  and  presents  a 
difficult  problem. 

You  were  going  to  say  something  else  •? 

Mr.  Avakian:  I  hope  that  your  Honor  and  I 
know  each  other  well  enough  so  that  I  can  say  with- 
out embarrassment  to  either  of  us  that  I,  of  course, 
was  of  the  view  that  the  Court  had  been  applying  a 
rule  of  law  different  from  that  which  the  Court  of 
Appeals  announced  and  I  am  satisfied  that  the 
Government  prosecutor  was  trying  it  on  a  different 
theory  than  the  Court  of  Appeals  announced.  Imt 
that  is  behind  us  and  we  are  in  a  situation  now 
where  we  as  attorneys  have  to  accept  as  a  premise 
the  conclusions  of  the  Court  of  Appeals  which  your 
Honor  [58]  has  stated  are  contrary  to  your  Honor's 
own  views  of  what  your  state  of  mind  Avas,  and  that 
makes  it  all  the  more  difficult  l^ecause  we  are  in 
effect  starting  from  a  premise  which  your  Honor 
finds  it  difficult  to  accept.  But  starting  from  that 
premise,  if  we  start  from  that  premise,  that  the  in- 
correct principles  of  law  were  applied,  then  it  seems 
to  me  that  inevitably  the  Court  of  Appeals  must 
have  had  in  mind  two  things,  one  was  a  complete 
reappraisal  of  the  evidence,  with  a  fresh  start  of 
what  the  law  is,  and  this  is  particularly  so  in  a  case 
where  intent  has  to  be  inferred  from  circumstances, 
as  it  does  here  because  of  the  significance  of  the 
circumstances  which  would  give  rise  to  one  infer- 
ence rather  than  another  and  depends  on  the  ap- 
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proach  of  the  trier  of  the  fact  as  to  what  is  im- 
portant in  the  law  in  this  conduct.  So,  I  think  that 
the  Court  of  Appeals,  having  held  that  your  Honor 
applied  the  wrong  standard  of  law,  must  have  had 
in  mind  that  you  would  now  make  a  fresh  and  new 
appraisal  of  the  evidence,  drawing  such  inferences 
as  this  new^  appraisal  of  the  evidence  would  warrant 
in  your  mind  in  the  light  of  the  Court  of  Appeals' 
statement  of  the  law. 

As  I  said  earlier,  I  find  it  difficult  to  contemplate 
that  any  human  being,  and  I  don't  think  I  need  to 
say  specifically  that  I  have  a  very  high  regard  for 
your  Honor's  own  ability  in  this  regard,  but  still 
we  are  all  hmnan,  and  I  don't  think  that  any 
human  being  two  years  later  can  make  this  type 
of  [59]  fresh  appraisal  of  evidence. 

The  second  thing  the  Court  of  Appeals  must  have 
had  in  mind,  then,  by  reason  of  the  fact  of  this  dis- 
cussion of  Rule  23  and  of  the  Government's  sug- 
gestion in  its  petition  for  rehearing  that,  if  nothing 
else,  the  case  be  remanded  for  special  findings 
under  Rule  23,  is  that  the  Court  would  now  make 
findings  in  the  nature  of  special  findings,  whatever 
that  might  mean,  which  I  would  interpret  to  mean 
a  setting  forth  of  the  specific  acts  and  conduct 
which  the  Court  considers  the  critical  acts  bearing 
on  the  question  of  tax  evasion,  coupled  with  a  find- 
ing as  to  whether  those  acts  were  done  with  or 
without  the  requisite  criminal  intent. 

Unless  we  have  something  of  that  kind,  it  seems 
to  me  that  we  would  not  be  giving  credence  to  the 
Government's  request  in  its  petition  for  rehearing 
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that  the  most  that  should  be  done  would  be  a  re- 
mand for  special  findings. 

The  Court:  I  will  study  it  over  some  more, 
gentlemen.  If  you  want  to  submit  anything  further, 
if  you  have  any  further  ideas,  in  writing,  why,  I 
will  be  glad  to  hear  whatever  you  have.  If  you 
think  of  anything  in  the  next  week  or  ten  days, 
why,  don't  hesitate  to  send  it  in. 

Certificate  of  Reporter 

I  (We),  Official  Reporter (s)  and  Official  Re- 
porter (s)  pretem,  certify  that  the  foregoing  tran- 
script of  60  pages  is  a  true  and  correct  transcript  of 
the  matter  therein  contained  as  reported  by  me  (us) 
and  thereafter  reduced  to  typewriting,  to  the  best  of 
my  (our)  ability. 

/s/  [Indistinguishable] 
[Endorsed] :     Filed  August  18,  1958.  [60] 
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CRIMINAL  DOCKET 
1956 
July  13 — Trial     Resumed,     Evidence     Introduced, 

Ord.    Contd.    to    July    16th    for    further 

Trial. 
July  16 — Trial     Resumed,     Evidence     Introduced, 

Ord.    Contd.    to    July    17th    for    further 

Trial. 
July  17 — Trial     Resumed,     Evidence     Introduced, 

Ord.    Contd.    to    July    18th    for    further 

Trial. 
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1956 

July  18 — Trial  Resumed,  Evidence  Introduced, 
Ord.  Contd.  to  July  20th  for  Decision. 

July  20 — Trial  Resumed,  Evidence  Introduced, 
Deft.  Adjudged  Guilty,  as  to  all  Cts.  re- 
ferred to  Probation  Officer,  Ord.  Contd. 
to  Aug.  2nd  for  Hearing  of  Motions  & 
Judgt. 

July  23— Filed  Receipt  of  Exhibits,  U.  S.  Atty. 

July  30— Filed  Motion  for  a  New  Trial. 

July  30— Filed  Notice  of  Motion  for  a  New  Trial. 

July  30 — Filed  Memorandum  of  Points  &  Authori- 
ties for  New  Trial. 

July  30 — Filed  Affidavit  of  Spurgeon  Avakian. 

Aug.  2 — Deft.  Sentenced  to  Eighteen  Months  & 
Fine  of  $5,000.00  on  Ct.  1— Eighteen 
Months  on  each  of  Cts.  2,  3,  4,  5,  &  6  to 
run  concurrently — Stay  of  Execution  un- 
til Aug.  3,  '56.  Ord.  Bail  on  Appeal 
$2,500.00. 

Aug.    2 — Filed  Notice  of  Appeal. 

Aug.    3 — Filed  Bail  Bond  on  Appeal. 

Aug.  3 — Filed  Order  Permitting  Deft,  to  Leave 
Jurisdiction. 

Aug.    7— Filed  Costs  of  Prosecution   ($1,124.16). 

Aug.  8 — Entered  Judgment  &  Commitment,  fil(»d 
8/7/56. 

Aug.  10 — Filed  Designation  of  Matter  to  Be  In- 
cluded in  Record  on  Appeal. 

ggpf^  7 — Filed  Order  Extending  Time  on  A])] teal 
—Oct.  15th. 
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1956 
Sept.  11 — Filed  Order  for  Motion  to  Withdraw  Ex- 
hibits. 
Sept.  11 — Filed  Receipt  of  Exhibits. 
Sept.  21 — Filed  Receipt  of  Record  on  Appeal  from 
Circuit  Court. 

1957 

Nov.    4 — Filed    Order    Permitting    Defendant    to 
Leave  Jurisdiction. 
1958 

Jan.  22 — Filed  Order  Permitting  Defendant  to  De- 
part Jurisdiction. 

Mar.  7 — Filed  Mandate,  Ord.  and  Adjudged  by  the 
Court  of  Appeals,  that  the  Judgment  of 
said  District  Court  in  this  cause  be,  and 
hereby  is  reversed,  and  that  this  cause  be, 
and  hereby  is  remanded  to  the  said  Dis- 
trict Court  for  reconsideration  in  accord- 
ance with  the  principles  set  forth  in  the 
opinion  of  this  Court,  and  for  further 
findings  by  the  Trial  Court,  after  the  gov- 
ernment has  introduced  evidence,  if  any, 
and  the  Defendant  has  been  given  the 
right  to  respond  to  any  new  evidence  pro- 
duced by  the  Government,  if  he  desires  to 
do  so. 

(November  14,  1957) 

(As  Amended  by  Order  Filed  February  27,  1958) 

June  11 — Lodged  Plaintiff's  Proposed  Special 
Findings  of  Fact  and  Conclusions  of  Law, 
Pursuant  to  the  Order  of  the  Ninth  Cir- 
cuit Court  of  Appeals. 
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1958 

June  13 — Filed  Stipulation  of  U.  S.  Atty.  to  File 
Objections  for  Special  Findings  of  Fact 
and  Conclusions  of  Law. 

June  23 — Filed  Stipulation  for  Deft,  to  FjLle  Objec- 
tions to  Special  Findings  and  Conclusions 
of  Law. 

June  30— Filed  Deft's.  Objections  to  Plaintiff's 
Proposed  Special  Findings,  etc. 

July  18 — Ord.  Findings  Submitted. 

July  28 — Ord.  Deft.  Adjudged  Guilty  as  charged  in 
Indictment,  Aug.  1st  for  Judgt. 

July  28 — Filed  Opinion,  Findings  and  Decision. 

July  29 — Ord.  Contd.  to  Aug.  8tli  for  Judgt. 

Aug.  8 — Ord.  Deft.  Sentenced  to  Eighteen  (18) 
Months  on  Ct.  1  and  Fined  $5,000.00  on 
Ct.  1 — and  Sentenced  to  Eighteen  months 
on  each  of  cts.  2,  3,  4,  5,  6  to  run  concur- 
rently with  Ct.  1.  Stay  of  Execution  until 
Aug.  11th. 

Aug.    8 — Filed  Notice  of  Appeal. 

Aug.  8 — Filed  Order  Permitting  Deft,  to  Depart 
from  Jurisdiction. 

Aug.  8 — Entered  Judgment  and  Commitment, 
filed  8/8/58. 

Aug.  8 — Order  for  Transfer  of  Funds  on  Bail 
Bond  on  Appeal. 

Aug.    8 — Filed  Bail  Bond  on  Appeal. 

Aug.  15 — Filed  Designation  of  Matter  to  Be  In- 
cluded in  Record  of  Appeal. 

Aug.  18 — Filed  Reporter's  Transcript,  dtd.  July  18, 
1958. 

Aug.  21 — Filed  Unexc.  Commitment.  1st  Trial. 
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CERTIFICATE  OF  CLERK  TO  RECORD 
ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  and 
accompanying  documents,  listed  below,  are  the 
originals  filed  in  this  Court  in  the  above-entitled 
case,  and  that  they  constitute  the  record  on  appeal 
herein  as  designated  by  the  attorney  for  the  ap- 
pellant : 

Plaintiff's  proposed  special  findings  of  fact 
and  conclusions  of  law  pursuant  to  order  of 
the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  dated  February  27,  1958. 

Defendant's  objections  to  Plaintiff's  pro- 
posed special  findings  of  fact  and  conclusions 
of  law,  etc. 

Opinion,  findings  of  fact  and  decision. 

Judgment  and  Commitment. 

Notice  of  Appeal. 

Designation  of  matter  to  be  included  in  rec- 
ord on  appeal. 

Photographic  copy  of  the  docket  entries  sub- 
sequent to  the  former  appeal. 

Transcript  of  proceeding  of  July  18,  1958. 
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In  Witness  Whereof,  I  liave  hereunto  set  my 
hand  and  af&xed  the  seal  of  the  said  District  Court 
this  15th  day  of  September,  1958. 

[Seal]  C.  W.  CALBREATH, 

Clerk ; 

By  /s/  J.  P.  WALSH, 

Deputy  Clerk. 


[Endorsed] :  No.  16184.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Arthur  King  Wil- 
son, Appellant,  vs.  United  States  of  America,  Ap- 
pellee. Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  Southern  Division. 

Filed  and  Docketed:  September  16,  1958, 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


148    *  Arthur  King  Wilson  vs. 

In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  16184 


ARTHUR  KING  WILSON, 

vs. 
UNITED  STATES  OF  AMERICA, 


Appellant, 


Appellee. 


STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

Appellant  states  that  the  points  on  which  he  in- 
tends to  rely  on  appeal  are  as  follows: 

(1)  The  evidence  is  insufficient  to  support  the 
folding  of  guilt  as  to  any  of  the  six  counts  in  the 
indictment. 

(2)  The  evidence  is  insufficient  to  show  any  af- 
firmative conduct  by  appellant  directed  toward,  or 
constituting,  a  wilful  attempt  to  evade  payment  of 
any  of  the  taxes  in  question. 

(3)  The  Court  committed  error  in  denying  ap- 
pellant's motion  for  acquittal  at  the  close  of  ap- 
pellee's case,  and  also  at  the  close  of  all  the  evi- 
dence. 

(4)  The  Court  committed  error  in  sustaining  the 
objection  to  appellant's  offer  to  prove  that,  prior 
to  the  indictment,  he  had  given  appellee  security 
for  payment  of  the  taxes  in  question,  and  that  he 
had  thereafter  actually  paid  said  taxes. 

(5)  The  Court  committed  error  in  finding  appel- 
lant guilty,  in  view  of  the  Court's  frank  acknowl- 
edgment that  it  would  be  impossible  to  make  a  new 
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determination  of  the  guilt  or  innocence  of  the  de- 
fendant on  the  basis  of  evidence  heard  and  received 
two  years  earlier. 

(6)  The  Court  committed  error  in  failing  to  ac- 
cept the  decision  of  the  Court  of  Appeals  that  the 
trial  court  had  previously  held  an  erroneous  view  of 
the  law,  and  in  again  finding  appellant  guilty  on  the 
basis  of  the  same  view  of  the  law  as  the  trial  court 
had  at  the  time  of  the  first  judgment. 

(7)  The  Court  committed  error  in  undertaking 
to  determine  the  guilt  or  innocence  of  appellant  on 
the  basis  of  the  former  record  two  years  after  hear- 
ing the  testimony  and  after  having  originally  found 
appellant  guilty  on  an  erroneous  theory  of  law. 

Dated  this  19th  day  of  September,  1958. 

SPURGEON  AVAKIAN, 
J.  RICHARD  JOHNSTON, 
H.  HELMUT  LORING, 

By  /s/  SPURGEON  AVAKIAN, 

Attorneys  for  Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  September  19,  1958. 
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No.  16184 

STIPULATION  REGARDING 
USE  OF  EXHIBITS 

Appellant  having  previously  designated  for  print- 
ing Government's  Exhibits  1,  2,  3,  4,  5,  6,  33,  35,  44. 
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45,  49,  50,  51,  and  52;  and  Defendant's  Exhibits  F, 
G,  H,  I,  J,  K,  and  L,  and  said  exhibits  having  been 
printed  in  connection  with  the  former  appeal  in  this 
matter;  and 

It  appearing  that  the  remainder  of  the  exhibits 
introdnced  in  e\ddence  at  the  trial  are  of  such  a  na- 
ture that  the  printing  thereof  would  involve  great 
expense  and  considerable  time. 

It  Is  Hereby  Stipulated,  by  and  between  appel- 
lant and  appellee,  that  each  and  all  of  the  exhibits 
not  designated  to  be  printed  may  be  used  and  con- 
sidered as  part  of  the  record  herein  on  appeal  in 
their  original  form. 

Dated  this  15th  day  of  August,  1958. 

ROBERT  H.  SCHNACKE, 

United  States  Attorney ; 

/s/  ROBERT  H.  SCHNACKE, 
For  Appellee. 

SPURGEON  AVAKIAN, 
J.  RICHARD  JOHNSTON, 
H.  HELMUT  LORINO, 

By  /s/  SPURGEON  AVAKIAN, 

Attorneys  for  Appellant. 

[Endorsed] :    Filed  September  19,  1958. 
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STIPULATION  AND  ORDER 

In  order  to  avoid  unnecessary  printing  expense, 
it  is  hereby  stipulated,  subject  to  the  order  of  the 
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Court,  that  the  record  printed  in  connection  with 
the  prior  appeal  (bearing  Docket  No.  15,301)  in  the 
above-entitled  matter  may  be  considered  a  part  of 
the  record  on  appeal  herein  without  being  reprinted  ; 
that  all  petitions  for  rehearing  and  answers  thereto 
filed  in  the  Court  of  Appeals  after  the  original  de- 
cision on  such  prior  appeal  may  likewise  be  con- 
sidered a  part  of  the  record  on  appeal  herein  with- 
out being  printed;  and  that  the  parties  may  refer 
to,  and  the  Court  may  take  notice  of,  all  matters 
to  which  this  stipulation  relates  as  if  the  same  had 
been  printed  as  a  i^art  of  the  record  on  this  appeal. 

Dated  this  24th  day  of  September,  1958. 

SPURGEON  AVAKIAN, 
J.  RICHARD  JOHNSTON, 
H.  HELMUT  LORINO, 

By  /s/  SPURGEON  AVAKIAN, 
Attorneys  for  Appellant. 

ROBERT  H.  SCHNACKE, 

United  States  Attorney; 

By  /s/  ROBERT  H.  SCHNACKE, 

Attorney  for  Appellee. 
So  Ordered : 

/s/  WILLIAM  DENMAN, 
Circuit  Judge; 

/s/  WALTER  L.  POPE, 

Circuit  Judge; 

/s/  STANLEY  N.  BARNES, 
Circuit  Judge. 

[Endorsed] :    Filed  October  2,  1958. 
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No.  16,184 

IN  THE 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Arthur  King  Wilson, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


BRIEF  FOR  APPELLANT. 


STATEMENT  OF  JURISDICTION. 

Following  a  remand  by  the  Court  of  Appeals  be- 
cause of  the  District  Court's  application  of  an  erro- 
neous rule  of  law,  the  District  Court  held  that  it  had 
in  the  first  instance  applied  the  correct  law  announced 
by  the  Court  of  Appeals  and  accordingly  again  found 
the  defendant  guilty  (R.  78-82^  and  imposed  the 
same  sentence  of  eighteen  months'  imprisonment  plus 
a  $5,000.00  fine  (R.  82-4),  without  taking  any  further 


iThe  reference  "R "  is  to  the  record  on  this  appeal.  The 

reference  "O.R "  is  to  the  record  on  the  first  appeal,  bearing 

Docket  No.  15,301. 


evidence-  and  without  undertaking  to  redetermine  ap- 
pellant's guilt  or  innocence  on  the  basis  of  the  evi- 
dence offered  at  the  trial.  (R.  124,  121.) 

In  the  original  proceedings  in  the  United  States 
District  Court  for  the  Northern  District  of  California, 
appellant  was  convicted,  after  a  trial  by  the  Court 
without  a  jury,  of  willfully  attempting  to  defeat  and 
evade  the  payment  of  Federal  Income  and  Social  Se- 
curity taxes  withheld  from  the  wages  of  the  employees 
of  Coast  Redwood  Company,  Inc.,  a  corporation  (of 
which  appellant  was  the  president),  in  violation  of 
Section  2707(c)  of  the  Internal  Revenue  Code  of  1939, 
as  made  applicable  by  Sections  1430  and  1627  of  said 
Code.  (26  U.S.C,  Sections  2707(c),  1430,  1627.)  The 
indictment  (O.R.  3-12)  was  in  six  counts.  The  first 
three  related  to  the  income  tax  withholdings  for  the 
second,  third  and  fourth  quarters  of  1952;  and  the 
other  three,  to  the  Social  Security  tax  withholdings 
for  the  same  quarters.  Appellant  was  found  guilty 
on  all  six  counts.  Each  count  alleged  that  the  willful 
attempt  was  made  within  the  Northern  District  of 
California  by  the  following  means: 

(1)  By  failing  and  refusing  to  pay  said  with- 
held taxes; 

(2)  By  causing  said  corporation  to  fail  and 
refuse  to  pay  said  taxes; 


2The  mandate  on  the  former  appeal  authorized  the  Government 
to  present  further  evidence,  and  gave  appellant  the  right  to  re- 
spond to  any  new  evidence  produced  by  the  Government  (R.  36), 
but  the  Government  elected  not  to  introduce  any  further  evidence 
(R.  79). 


(3)  By  withdrawing  and  causing  funds  to  be 
withdrawn  from  the  bank  accounts  of  said  cor- 
poration for  the  personal  use  and  benefit  of  ap- 
pellant and  of  corporations  owned  and  controlled 
by  appellant  and  members  of  his  family;  and 

(4)  By  causing  said  corporation  to  use  its 
funds  to  pay  creditors  other  than  the  United 
States. 

The  District  Court  had  jurisdiction  under  18  U.S.C., 
Section  3231,  and  Rule  18,  Federal  Rules  of  Criminal 
Procedure. 

The  judgment  of  the  Court  rendered  on  August  8, 
1958,  after  the  remand  was  the  same  as  before,  namely, 
that  appellant  pay  a  fine  of  $5,000.00  on  Count  One 
of  the  indictment,  and  that  he  be  imprisoned  for  a 
period  of  eighteen  months  on  Coimt  One  and  an  ad- 
ditional period  of  eighteen  months  on  each  of  Counts 
Two,  Three,  Four,  Five,  and  Six  to  run  concurrently 
with  each  other  and  with  the  sentence  imposed  on 
Coimt  One.  (R.  82-4,  O.R.  65-7.)  Notice  of  Appeal  to 
this  Court  was  filed  on  August  8,  1958.  (R.  84-6.) 
The  appeal  was  timely.  Rule  37(a),  Federal  Rules  of 
Criminal  Procedure.  This  Court  has  jurisdiction  to 
review  the  final  judgment  of  the  District  Court.  28 
U.S.C,  Sections  1291,  1294. 


STATEMENT  OF  THE  CASE. 

On  the  first  appeal,  this  Court  concluded  that  the 
trial  judge  had  erroneously  applied  a  rule  of  law 


which  did  not  require,  for  evasion  of  withholding 
taxes,  the  evil  motivation  which  must  be  shown  for 
evasion  of  income  taxes.^ 

After  appellee  had  urged,  in  its  petition  for  rehear- 
ing, that  at  most  "the  case  be  remanded  to  the  Dis- 
trict Court  for  special  findings  pursuant  to  Rule  23 
of  the  Federal  Rules  of  Criminal  Procedure  rather 
than  for  a  new  trial,  "^  the  opinion  was  modified,  and 
in  accordance  therewith  the  judgment  as  finally  ren- 
dered was  that  the  cause  be 

"remanded  to  the  said  District  Court  for  recon- 
sideration in  accordance  with  the  principles  set 
forth  in  the  opinion  of  this  Court,  and  for  fur- 
ther findings  by  the  trial  court,  after  the  Gov- 
ernment has  introduced  evidence,  if  any,  and  the 
defendant  has  been  given  the  right  to  respond  to 
any  new  evidence  produced  by  the  Government, 
if  he  so  desires."  (R.  37-8.) 

The  Government  then  filed  in  the  District  Court 
its  proposed  special  findings,  setting  out  at  length  the 
particular  acts  which  it  desired  the  Court  to  find  were 
done  with  tax  evasion  motivation.  (R.  40-59.)  Appel- 
lant filed  his  objections  to  these  proposed  special 
findings  and  requested  findings  that  his  conduct  was 
not  motivated  by  tax  evasion  and  that  he  was  not 
guilty.  (R.  59-78.) 


3The  Opinion  of  this  Court  is  reproduced  at  R.  3-36.  The  orig- 
inal opinion  is  reported  at  250  F.2d  312;  and  the  denial  of 
appellant's  petition  for  rehearing,  at  254  F.2d  391. 

^The  petition  for  rehearing  has  not  been  printed,  but,  pursuant 
to  stipulation  of  the  parties  and  Order  of  the  Court  (R.  150-1), 
is  a  part  of  the  record  on  this  appeal.  The  particular  language 
quoted  in  the  text  appears  at  R.  133. 


The  matter  was  thereafter  set  for  argument,  which 
was  heard  on  July  18,  1958.  (R.  86-142.)  At  this  argu- 
ment, the  District  Judge  raised  the  question  as  to  what 
type  of  findings  the  Court  of  Appeals  expected  him 
to  make  (R.  119),  and  expressed  the  view  that  he 
should  make  only  'Hhe  simple  findings  one  way  or 
the  other  as  to  whether  or  not  the  elements  of  the  of- 
fense which  the  appellate  court  states  to  be  necessary 
are  present  in  this  case  or  not."  (R.  121;  see  also  R. 
120,  122,  125,  127,  135,  138.) 

The  District  Court  did  not  attempt  to  re-evaluate 
the  evidence  in  the  light  of  this  Court's  opinion.  On 
the  contrary,  the  trial  judge  said  (R.  124)  : 

''I  could  not  and  would  not  undertake  to  redeter- 
mine the  guilt  or  innocence  of  the  defendant  on 
the  record.  I  do  not  think  that  is  what  the  Court 
of  Appeals  intended,  and  it  would  be  an  impos- 
sible task.  No  one  could  do  that,  no  judge  could 
do  that." 

Nor  did  the  District  Court  make  any  special  find- 
ings of  fact.  Instead,  the  trial  judge  said  (R.  121)  : 
"I  would  try  my  best  to  apply  what  I  think  is 
the  opinion  of  the  Court  of  Appeals  here.  I  would 
find  it  impossible  to  make  findings  of  fact  two 
years  after  the  event  because,  if  the  decision,  the 
verdict  of  guilty,  was  based  upon  the  Court's 
view  as  to  the  testimony  of  the  witnesses  and  the 
records  in  the  case  at  the  time  the  evidence  was 
furnished,  I  cannot,  it  is  impossible  for  a  court, 
any  more  than  for  a  jury,  to  render  a  new  deci- 
sion on  the  same  facts  two  years  after  the  event. 
That  is  impossible  and  I  wouldn't  undertake  to 
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do  it,  and,  unless  there  is  some  new,  revolutionary 
doctrine  promulgated  in  this  case,  I  couldn't  do 
it." 

The  District  Court  made  a  finding  that  its  "con- 
ception of  the  constituent  elements  of  the  offense" 
was  the  same  as  it  had  been  at  the  time  of  the  first 
judgment,  namely,  that  there  must  be  a  showing  that 
*'the  defendant  wilfully  and  with  the  evil  affirma- 
tive motive  of  tax  evasion  committed  the  acts  charged 
in  the  indictment",  and  a  finding  that  "the  defendant 
wilfully  and  with  the  evil  motive  of  tax  evasion  did 
commit  said  acts."   (R.  82-3.) 

Since  appellant  renews  on  this  appeal  his  contention 
that  there  is  no  substantial  evidence  to  support  the 
conviction,  a  summary  of  the  evidence  is  in  order. 
Rather  than  repeat  the  lengthy  statement  of  facts  in 
our  opening  Brief  for  Appellant  (pp.  3-19)  in  the 
prior  appeal  (Docket  No.  15,301),  we  shall  set  forth 
herein  verbatim  the  factual  statement  in  the  opinion 
of  this  Court  on  the  former  appeal  (R.  5-15) : 

"This  is  a  unique  criminal  case.  There  does  not 
appear  to  be  a  single  reported  decision  involving 
a  felony  prosecution  for  failure  to  pay  withhold- 
ing taxes.  The  instant  case  is  not  distinguished 
for  that  reason  alone.  It  is  unusual  as  well  in 
that  the  acts  alleged  to  constitute  the  necessary 
overt  and  objective  element  of  the  violation  of 
Section  2707(c)  do  not  conform  to  the  tapestry 
and  pattern  of  deception,  concealment,  and  arti- 
fice ordinarily  found  in  criminal  tax  evasion  cases. 

The  evidence,  largely  uncontroverted,  discloses 
that  appellant  organized  and  incorporated  Coast 


Redwood  Co.,  Inc.,  in  the  State  of  California  in 
May  of  1945.  It  engaged  in  the  logging  and  saw- 
mill business  with  operations  centered  in  the  red- 
wood and  fir  forests  of  Northern  California.  The 
stock  in  the  corporation  was  wholly  owned  by  ap- 
pellant and  members  of  his  family  and  he  served 
actively  as  President  from  the  date  of  incorpora- 
tion. Coast  Redwood  Co.  was  one  of  several  in- 
terrelated corporations  owned  entirely  or  sub- 
stantially by  appellant  and  members  of  his  family 
and  actively  operated  by  appellant  as  President. 
Most  of  its  business  transactions  and  dealings  were 
with  these  affiliated  corporations.  It  fimctioned 
as  a  middle  link  in  a  vast  chain  of  lumber  enter- 
prises whose  activities  extended  from  the  acquisi- 
tion of  timber  tracts  to  the  sale  of  finished 
lumber.  Two  of  these  affiliated  corporations. 
Union  Bond  and  Trust  Company  and  Ah  Pah 
Redwood  Company,^  owned  or  were  purchasing 
the  timber  tracts  upon  which  Coast  Redwood  Co. 
conducted  its  logging  and  cutting  operations.  Still 
another  family  corporation,  A.  K.  Wilson  Lumber 
Company,  purchased  rough  lumber  from  Coast 
Redwood  and  remanufactured  it  into  finished 
lumber  for  sale  in  the  trade.  In  1952  Coast  Red- 
wood sold  all  of  its  redwood  log  cants  to  A.  K. 
Wilson  Lumber  Co. 

Coast  Redwood  had  originally  been  capitalized 
for  $5,000.00.  It  enjoyed  success  and  prospered 
in  the  years  preceding  the  indictment  period  and 
for  that  reason  and  perhaps  also  due  in  part  to 
monies  derived  from  an  abortive  sale  of  certain 


4The  Ah  Pah  Redwood  Company  was  a  wholly  owned  sub- 
sidiary of  International  Pulp  &  Paper  Company.  Appellant 
and  his  family  owned  all  of  the  common  stock  and  20%  of 
the  preferred  stock  in  the  latter  corporation. 
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assets  of  the  corporation,^  Coast  Redwood  Com- 
pany's capital  at  the  end  of  the  fiscal  year  on 
April  30,  1952,  included  earned  surplus  of  $306,- 
433.04.  This  despite  the  fact  that  the  corporation 
had  encountered  financial  difficulties  during  that 
fiscal  year  and  had  incurred  a  net  loss  therein  of 
$274,323.95.  Adversity  continued  to  plague  the 
corporation  during  the  fiscal  year  ending  April 
30,  1953  (which  included  almost  the  entire  period 
covered  by  the  indictment),  and  it  sustained  a 
net  loss  of  $224,099.32.  Part  of  this  loss  (the  exact 
extent  is  vigorously  disputed)  was  attributable 
to  a  summer  fire  which  destroyed  cut  timber  and 
hampered  operations.  As  a  result  of  its  intensified 
financial  plight.  Coast  Redwood  Co.  initiated  pro- 
ceedings under  Chapter  Eleven  of  the  Bankruptcy 
Act  on  January  30,  1953.  It  was  adjudicated  a 
bankrupt  on  November  9,  1954. 

A  study  of  the  past  tax  record  of  Coast  Red- 
wood Co.  fails  to  reveal  a  portrait  of  a  dutiful 
and  diligent  taxpayer.  It  had  been  delinquent  in 
respect  to  meeting  its  obligation  to  pay  over  with- 
held income  and  Social  Security  taxes  to  the  Gov- 
ernment as  long  ago  as  1947  and  1948.  Again,  at 
the  start  of  the  indictment  period  (namely,  April 
1,  1952),  Coast  Redwood  Co.  was  delinquent  in 
the  payment  of  prior  withholding  taxes.  Pursuant 


sEarly  in  1951,  appellant  sold  the  sawmill  and  other  assets 
of  Coast  Eedwood  Co.  to  a  Mr.  Hull,  who  paid  appellant 
$925,000  in  cash  prior  to  taking  possession  of  the  sawmill  in 
April,  1951.  Mr.  Hull  was  unable  to  make  the  installment 
payments  required  by  the  agreement  of  sale  and  appellant 
resumed  control  of  these  assets  in  December,  1951.  When 
questioned  as  to  the  disposition  of  the  money  received  from 
Mr.  Hull,  appellant  stated  that  it  was  used  "to  pay  bills 
and  get  the  property  in  shape  where  we  could  deliver  it  to 
Mr.  Hull  when  the  time  came."  [Tr.  668.] 
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to  an  understanding  reached  with; i the t^Ihijernal 
Revenue  Service,  it  was  paying  off  these  ph^t  ob- 
ligations at  the  rate  of  $1,000  per  week.  The  sums 
paid  during  the  indictment  period  were  credited 
seriatim  to  the  oldest  outstanding  obligation,  in 
accordance  with  existing  Internal  Revenue  Serv- 
ice policy  where  no  instructions  to  the  contrary 
are  given.  Neither  Coast  Redwood  Co.  nor  appel- 
lant requested  or  instructed  that  the  sums  be  ap- 
plied in  any  different  manner.  Accordingly,  the 
monies  paid  over  to  the  Government  during  the 
indictment  period,  with  the  exception  of  the  par- 
tial third  quarter  payment,  served  only  to  dimin- 
ish prior  obligations  and  not  to  pay  current  lia- 
bilities. However,  it  should  be  observed  that  pay- 
ments made  during  each  quarter  of  the  indictment 
period  and  applied  to  accrued  obligations  did  not 
in  any  instance  equal  or  exceed  the  amount  of 
money  withheld  and  not  paid  over  during  that 
particular  quarter.® 

Appellant  has  resolutely  maintained  from  the 
inception  of  the  investigation  into  Coast  Redwood 
Company's  tax  situation  that  the  failure  to  pay 
the  tax  obligations  on  time  was  ascribable  to  the 
lack  of  sufficient  funds.  It  was  not  that  Coast  Red- 
wood Co.  never  had  adequate  funds  to  meet  its 
tax  obligations.  The  corporation's  books  and  ac- 
counts completely  refute  such  a  contention.  Coast 
Redwood  Co.  kept  two  bank  accounts  which  dur- 
ing each  month  of  the  indictment  period  reached 


6An  aggregate  amount  of  $87,973.00  was  paid  over  to  the 
Collector  of  Internal  Kevenue  during  the  indictment  period, 
of  which  the  sum  of  $28,919.05  was  applied,  as  noted  pre- 
viously, to  the  third  quarter  liability  and  the  balance  of 
which  was  credited  to  back  taxes  which  accrued  prior  to  the 
commencement  of  the  indictment  period. 
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substantial  credit  amounts,  although,  it  must  be 
added,  the  general  over-all  state  of  these  accounts 
was  one  of  constant  overdraft.'  It  was  rather,  ap- 
pellant claims,  that  Coast  RedAvood  Company's 
financial  resources  were  so  severely  drained  by 
the  business  setbacks  it  was  experiencing  in  1952, 
and  it  was  so  beset  by  other  pressing  obligations 
and  impatient  creditors  that  it  was  not  possible 
to  pay  the  Government  in  full  if  the  corporation 
was  to  survive.  Consequently,  as  appellant  depicts 
the  scene,  Coast  Redwood  Co.  was  confronted  with 
a  continuing  perplexing  problem  arising  from  the 
described  predicament — who  shall  be  paid  and 
how  much? 

Appellant  was  chief  executive  officer  of  the  cor- 
poration. It  was  his  responsibility  to  determine 
how  corporate  funds  should  be  expended.  He  was 
not  himself  the  "disbursing  officer"  for  the  cor- 
poration, but  he  had  the  final  word  as  to  what 
bills  should  or  should  not  be  paid,  and  when.  Pos- 
sessed of  such  authority  and  power,  he  came  with- 
in the  purview  of  Section  2707(d)  of  the  I.R.C.  of 
1939,  which  defines  a  "person"  subject  to  the  pre- 
ceding subsections  of   §2707.^  Appellant  asserts 


"^Coast  Redwood  Company's  bank  accounts  can  most  ac- 
curately be  characterized  as  active  and  fluctuating.  The  fol- 
lowing example  vividly  illustrates  the  dynamic  state  of  the 
corporation's  bank  accounts.  Its  commercial  account  at  the 
Arcadia  Branch  of  the  Bank  of  America  showed  a  balance 
of  $921.44  on  August  8,  1952.  The  next  day  the  balance  was 
$18,816.85.  And  on  August  11,  1952,  the  account  showed  that 
$20.76  was  overdrawn. 

^Section  2707(d)  provides  as  follows: 

''The  term  'person'  as  used  in  this  section  includes  an 
officer  or  employee  of  a  corporation,  or  a  member  or 
employee  of  a  partnership,  who  as  such  officer,  employee 
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that  his  choice  was  highly  circumscribed.  He  says 
he  could  have  paid  the  Government  in  full  and 
neglected  most  of  the  other  creditors  entirely.  Had 
he  done  this,  appellant  submits,  Coast  Redwood 
Co.  would  have  been  forced  to  shut  down.  He 
could  have  apportioned  payments  of  available 
funds  to  various  creditors,  including  the  Govern- 
ment, and  continued  in  business.  Appellant  states 
that  he  wanted  to  remain  in  business,  expected 
and  hoped  to  extricate  Coast  Redwood  Co.  from 
its  embarrassed  financial  status,  and  planned  to 
pay  off  all  creditors  in  full.  Of  course,  attainment 
of  his  related  objectives  lay  with  the  latter  alter- 
native, which  appellant  therefore  chose  to  pursue. 

In  order  to  stay  in  business,  Coast  Redwood 
Co.,  according  to  appellant,  had  to  pay  its  cur- 
rent trade  obligations  such  as  payroll,  suppliers, 
log  haulers,  insurance,  and  other  similar  operating 
expenses.  Otherwise  the  necessary  services  ren- 
dered by  this  group  of  creditors  would  not  have 
been  forthcoming.  Accordingly,  appellant  ordered 
that  these  obligations  be  accorded  top  priority.  An 
Internal  Revenue  Service  agent  quoted  appellant 
as  later  saying  that  he  was  in  effect,  robbing  Peter 
to  pay  Paul  and  the  United  States  was  Peter  in 
this  instance.  The  agent  testified  that  appellant 
also  admitted  that  the  Government  rated  a  low 
priority.  Appellant  does  not  deny  that  the  Gov- 
ernment was  not  given  first  preference  but  urges 
in  justification  of  his  policy  that  he  was  at  all 


or  member  is  under  a  duty  to  perform  the  act  in  respect 

of  which  the  violation  occurs." 
Appellant  does  not  contest  on  this  appeal  the  sufficiency 
of  the  evidence  to  support  a  finding  that  this  provision  ap- 
plies to  him.  Cf.  Levy  v.  United  States,  140  F.  Supp.  834; 
Cushman  v.  Wood,  56-2  USTC  9690  (1956)  ;  Wade  v.  United 
States,  54-2  USTC  49,066  (1954). 
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times  trying  to  do  what  he  thought  most  likely 
to  assure  preservation  of  the  corporation  and 
eventual  payment  in  full  to  all  creditors,  includ- 
ing the  United  States. 

Wilson  did  not  seek  to  conceal  his  policy  or 
Coast  Redwood  Company's  actual  tax  liability 
from  the  Government.  Throughout  the  indictment 
period  Coast  Redwood  Co.,  under  appellant's 
stewardship,  filed  full,  accurate  and  timely  tax  re- 
turns reflecting  the  amount  of  money  owed.  Ap- 
pellant acknowledged,  and  never  disclaimed.  Coast 
Redwood  Company's  tax  liabilities.  He  simply  re- 
fused to  direct  their  payment. 

The  operations  of  Coast  Redwood  Co.  were  con- 
siderable in  scope  and  volume.  During  the  indict- 
ment period  its  gross  receipts  totaled  $2,412,635.00 
and  its  total  disbursements  amounted  to  $2,414,- 
263.00.  As  heretofore  noted.  Coast  Redwood  Com- 
pany's business  activities  were  conducted  prin- 
cipally with  affiliated  corporations.  Many  of  the 
expenditures  and  receipts  during  the  nine-month 
period  covered  by  the  indictment  involved  these 
affiliates.  The  inter-corporate  dealings  and  trans- 
fers of  funds  from  one  entity  to  another  were  nu- 
merous and  complicated.  Counsel  for  both  sides 
devoted  much  attention  and  placed  much  emphasis 
upon  whether  these  dealings  and  transfers  consti- 
tuted an  a^rmative  attempt  to  siphon  off  avail- 
able funds  to  affiliates,  and  were  designed  by  ap- 
pellant to  evade  and  defeat  the  payment  of  the 
tax  obligations.  No  useful  purpose  would  be 
served  by  encumbering  this  opinion  with  compi- 
lations of  these  myriad  transactions  in  light  of  our 
disposition  of  this  appeal  and  the  grounds  there- 
for. It  suffices  to  say  that  the  original  set  of  fig- 
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lu^es  shows  a  net  inflow  to  Coast  Redwood  from 
these  dealings;  the  adjusted  journal  entries  indi- 
cate a  net  outflow  resulted  from  these  transactions. 
A  considered  analysis  of  the  evidence  adduced  on 
this  point  leads  to  the  conclusion  that  while  some 
dealings  are  questionable  it  does  not  appear  that 
Coast  Redwood  Co.  flagrantly  favored,  or  was 
favored  by,  it  affiliates.  For  example,  while  it  is 
true  that  Coast  Redwood  Co.  granted  A.  K.  Wil- 
son Lumber  Co.  a  five  per  cent  discount  for  non- 
existent brokerage  fees  on  log  cants  sold  to  it,  it  is 
also  true  that  Coast  Redwood  Co.  purchased  its 
stumpage  at  the  same  price  paid  by  its  affiliates 
to  the  timber  tract  owners. 

Appellant  supports  various  payraents  made  to 
affiliates  in  preference  to  clearing  up  the  tax  obli- 
gations on  the  ground  that  these  payments  and  in 
some  instances,  loans,  were  necessary  to  keep  the 
other  corporations  solvent,  and  that  in  view  of  the 
interrelationship  between  his  various  corporations 
it  was  essential  to  Coast  Redwood  Company's  con- 
tinued existence  that  the  affiliates  remain  in  busi- 
ness. It  should  be  noted  here  that  the  evidence 
fails  to  reveal  any  diversion  of  funds  from  the 
corporation  directly  to  appellant  or  his  family. 
Appellant  drew  no  salary  during  the  indictment 
period  and  the  corporation  never  declared  or  paid 
a  dividend  in  its  ill-fated  lifetime.^ 


9Two  Coast  Redwood  Co.  Checks  were  drawn  to  the  order 
of  appellant  during  the  indictment  period.  The  first  was  a 
$1,000  check  drawn  in  October,  1952,  by  an  employee  acting 
apparently  without  appellant's  knowledge  and  consent.  It 
was  restored  to  Coast  Redwood  Co.  the  next  month.  The  sec- 
ond was  a  $19,000  check  issued  on  November  28,  1952.  The 
sum  represented  by  this  check  wove  a  tortuous  path  through 
appellant's  many  corporate  entities,  but  did  not  come  to  rest 
in  his  account.  The  sum  was  transferred  to  the  account  of 
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It  should  be  noted  also  that  appellant's  version 
of  Coast  Redwood  Company's  dire  financial  condi- 
tion and  consequent  dilemma,  especially  the  asser- 
tion that  preservation  of  the  business  rested  on 
nonpayment  of  the  tax  liabilities,  was  challenged 
by  the  Government  and  apparently  disbelieved  by 
the  court  below.  The  District  Court  was  seemingly 
of  the  opinion  that  appellant's  explanatory  state- 
ments, self-serving  in  character,  were  not  persua- 
sive because  the  tax  obligations  represented  a 
mere  pittance  in  the  over-all  financial  dealings  of 
the  corporation.  Of  course,  the  trier  of  fact  was 
free  to  discount  appellant's  testimony  and  no 
error  was  committed  thereby.  Appellant's  defense 
has  been  here  considered  at  length,  not  to  permit 
an  appellate  tribunal  to  "second  guess"  a  trial 
court  on  a  factual  issue,  but  to  highlight  the 
especial  significance  of  the  constituent  mental 
element  of  the  offense  under  the  circumstances  of 
the  instant  case. 

Another  facet  of  the  instant  fact  situation  de- 
serves mention.  Appellant  and  representatives  of 
the  Internal  Revenue  Service  conferred  from  time 
to  time  during  the  indictment  period  regarding 
the  matter  of  Coast  Redwood  Company's  tax 
delinquencies.  Invarial)ly  these  conferences  cul- 
minated in  a  promise  by  appellant  that  the  corpo- 


A.  K.  Wilson  Lumber  Co.,  which  treated  the  transaction  as 
a  Transfer  of  funds  from  Coast  Redwood  Co.  to  Union  Bond, 
and  from  Union  Bond  to  A.  K.  Wilson  Lumber  Co. 

The  Government  also  sought  to  establish  that  appellant 
was  depleting  the  funds  of  A.  K.  Wilson  Lumber  Co.  and 
thus  indirectly  siphoning  Coast  Redwood  Co.  funds.  The 
basic  premise  of  the  Government's  charge  is  that  funds  were 
transferred  from  Coast  Redwood  Co.  to  A.  K.  Wilson  Lum- 
ber Co.  or  A.  K.  Wilson  Lumber  Co.  refused  to  pay  its 
obligations  to  Coast  Redwood  Co.  for  tax  evasion  motives. 
Consequently,  the  textual  discussion  covers  this  point. 
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ration  would,  among  other  things,  make  regular 
installment  payments  of  a  certam  sum  or  would 
settle  its  tax  liabilities  by  a  certain  date.  Just  as 
invariably,  for  one  reason  or  another.  Coast  Red- 
wood Co.  never  fulfilled  its  undertakings.  Never- 
theless, the  Internal  Revenue  Service  acquiesced 
repeatedly  in  the  delays  and  refrained  from  seiz- 
ing the  corporation's  property  in  the  hope  that  the 
business  could  be  preserved ;  the  same  hope  appel- 
lant urges  was  motivating  him.  Unfortunately,  ap- 
pellant's expectation  proved  groundless  and  his 
hopes  were  dashed.  Coast  Redwood  Co.  collapsed 
and  was  ultimately  adjudicated  a  bankrupt.  Had 
events  taken  a  dilf  erent  turn,  this  case  might  not 
be  before  us." 


SPECIFICATION  OF  ERRORS  RELIED  UPON. 

1.  The  Court  committed  error  in  finding  appellant 
guilty,  in  view  of  the  Court's  frank  acknowledgment 
that  it  would  be  impossible  to  make  a  new  determina- 
tion of  the  guilt  or  innocence  of  the  defendant  on  the 
basis  of  evidence  heard  and  received  two  years  earlier. 
(R.  75,  121,  124,  130,  140-2.) 

2.  The  Court  committed  error  in  failing  to  accept 
the  decision  of  the  Court  of  Appeals  that  the  trial 
Court  had  previously  held  an  erroneous  view  of  the 
law,  and  in  again  finding  appellant  guilty  on  the  basis 
of  the  same  view  of  the  law  as  the  trial  Court  had  at 
the  time  of  the  first  judgment.  (R.  75,  78-82,  140-2.) 

3.  The  Court  committed  error  in  undertaking  to 
determine  the  guilt  or  innocence  of  appellant  on  the 
basis  of  the  former  record  two  years  after  hearing  the 
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testimony  and  after  having  originally  found  appellant 
guilty  on  an  erroneous  theory  of  law.  (R.  75,  78-82, 
130-1, 140-2.) 

4.  The  Court  committed  error  in  denying  appel- 
lant's motion  for  acquittal  as  to  each  count,  made  at 
the  close  of  appellee's  case  and  also  at  the  close  of  all 
the  evidence.  The  ground  on  which  the  motions  were 
made  was  that  there  was  no  substantial  evidence  to 
show  the  commission  of  any  of  the  offenses  charged 
in  the  indictment.  (O.R.  539-40,  880-1.) 

5.  The  Court  committed  error  in  sustaining  the 
objection  to  appellant's  offer  to  prove  that  in  May, 
1955,  through  his  attorney,  Mr.  James  Dezendorf,  of 
Portland,  Oregon,  he  held  discussions  with  the  repre- 
sentatives of  the  Internal  Revenue  Service  in  Port- 
land, Oregon,  including  the  District  Director,  relating 
to  the  Coast  Redwood  Company's  withholding  tax  lia- 
bilities for  the  year  1952 ;  that  he  was  informed  by  the 
District  Director  that  arrangements  for  the  security 
and  payment  of  those  taxes  could  be  made  with  the 
District  Director's  office  in  Portland;  that  he  had 
checked  with  the  District  Director  in  San  Francisco 
and  had  been  so  advised ;  that  agreements  were  reached 
which  were  reduced  to  writing  which  provided  in 
substance  that  the  appellant  would  cause  to  have 
transferred  to  Mr.  Dezendorf  the  title  to  various  prop- 
erties in  which  Coast  Redwood  Company  had  no  in- 
terest; that  Mr.  Dezendorf  would  execute  a  mortgage 
to  these  properties  which  would  provide  that  they  were 
being  held  as  security  for  the  United  States  Govern- 
ment to  secure  all  of  the  tax  liabilities  of  the  defend- 
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ant,  A.  K.  Wilson,  of  members  of  his  family  and  of 
all  corporations  controlled  by  A.  K.  Wilson  or  mem- 
bers of  his  family,  including  Coast  Redwood  Com- 
pany; that  an  orderly  liquidation  of  the  mortgaged 
property  would  be  made  by  means  of  sales,  and  upon 
the  making  of  the  sales  the  net  proceeds  from  the  sales 
would  be  paid  to  the  District  Director  in  Portland  to 
be  applied  in  liquidation  of  the  tax  liabilities  secured ; 
that   thereafter   following   the   execution   and  recor- 
dation of  the  mortgage  mentioned,  certain  sales  of 
property  were  held  and  proceeds  in  the  amount  of 
$111,000.00  were  delivered  by  Mr.  Dezendorf  to  the 
District  Director  in  Portland  with  the  direction  that 
they  be  applied  to  the  Coast  Redwood  Company  with- 
holding tax  liabilities  for  the  year  1952;  that  there- 
after Mr.  Dezendorf,  acting  for  appellant,  arranged 
for  the  sale  of  certain  other  properties  which  were  not 
covered  by  the  mortgage  and  in  which  the  Coast  Red- 
wood Company  had  no  interest,  and  that  the  sum  of 
$103,000.00  was  realized  from  the  sale  of  that  property 
and  was  delivered  to  the  District  Director  in  Portland 
with  the  direction  to  apply  it  to  the  Coast  Redwood 
Company's  withholding  tax  liabilities;  that  prior  to 
the  execution  of  the  agreement  with  the  District  Direc- 
tor and  the  recordation  of  the  mortgage  in  question, 
the  District  Director  informed  Mr.  Dezendorf  that 
before  he  could  reach  any  agreement  he  would  have  to 
investigate  the  adequacy  of  the  property  as  security 
for  the  total  taxes  in  question;  that  thereafter  he  in- 
formed Mr.  Dezendorf  that  he  had  made  an  appraisal 
of  the  property  and  was  satisfied  that  it  was  more 
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than  adequate  to  cover  all  of  the  taxes  involved  in 
the  agreement.  Objection  to  this  offer  of  proof  was 
made  on  the  ground  that  it  was  immaterial  and  remote 
(O.R.  765,  773)  and  the  further  ground  that  the  Dis- 
trict Director  in  Portland  had  no  authority  to  enter 
into  such  an  agreement.  (O.R.  773.)  The  objection  was 
sustained  on  the  specific  ground  that,  assuming  all  the 
proposed  matters  of  proof  to  be  true,  they  were  not 
material.  (O.R.  774.) 


SUMMARY  OF  ARGUMENT. 
A.    The  Lower  Court  Did  Not  Comply  With  the  Mandate. 

The  mandate  of  this  Court  called  for  a  reconsidera- 
tion of  the  evidence  in  the  light  of  the  correct  rule  of 
law  as  to  the  necessity  for  proof  of  evil  intent,  and 
for  special  findings  of  fact.  Appellee  so  construed  the 
mandate  and  presented  its  case  accordingly.  The  lan- 
guage and  context  of  the  amendatory  order  of  this 
Court,  in  modifying  its  original  opinion,  leave  little 
room  for  contending  otherwise. 

The  trial  Court,  however,  held  that  a  reconsideration 
of  the  evidence  after  two  years  was  an  impossible  task 
which  it  would  not  undertake.  As  a  result,  it  did  not 
make  a  new  determination  of  guilt  or  innocence,  nor 
did  it  attempt  to  make  any  special  findings.  Instead,  it 
made  a  finding  that  its  view  of  the  law  had  always 
been  the  same  as  that  announced  by  the  Court  of  Ap- 
peals, and  on  that  basis  it  again  found  appellant 
guilty. 
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In  effect,  all  that  the  trial  Court  did  was  to  review 
(and  disagree  with)  the  Appellate  Court's  decision 
that  the  original  judgment  had  been  based  on  incorrect 
legal  principles.  That  question  was  not  open  to  con- 
sideration on  the  remand,  and  in  any  event  the  opinion 
on  the  prior  appeal  clearly  shows  that  an  incorrect 
rule  of  law  was  applied. 

A  redetermination  of  appellant's  guilt  or  innocence, 
on  the  basis  of  a  reappraisal  of  the  evidence,  which 
the  remand  contemplated,  was  not  made. 

B.    The  Remand  for  Reconsideration  Was  Itself  Improper. 

The  proceedings  on  remand  show  that  the  Court 
should  not  have  modified  its  original  order  for  a  re- 
trial. The  trial  judge  disagreed  with  the  conclusions 
reached  by  this  Court,  he  stated  that  his  position  was 
embarrassing  and  that  he  would  have  preferred  an 
order  for  retrial,  and  he  refused  to  reconsider  the 
evidence  and  to  make  special  findings  on  the  ground 
that  to  do  so  was  impossible. 

As  stated  in  the  original  opinion  of  this  Court,  the 
determination  of  factual  questions  on  the  basis  of  er- 
roneous legal  principles  is  just  as  erroneous  when  done 
by  a  judge  as  when  done  by  a  jury;  and  the  error 
should  in  both  situations  be  corrected  in  the  same  man- 
ner, namely,  a  retrial.  A  redetermination  of  factual 
questions  two  years  after  the  trial  does  not  protect 
the  rights  of  defendants  and  imposes  unfair  and  im- 
possible burdens  on  those  who  are  asked  to  reappraise 
and  reweigh  the  evidence  and  decide  what  inferences 
to  draw  therefrom. 
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C.  The  Conviction  Is  Not  Supported  by  Substantial  Evidence. 
There  is  no  evidence  of  deceptive  or  fraudulent 

practices.  Appellant  was  struggling  with  a  practical 
situation.  Coast  Redwood  was  operating  at  a  sub- 
stantial loss,  and  its  obligations  to  trade  creditors 
were  increasing  even  more  than  its  withholding  tax 
obligations.  It  was  necessary  to  make  payments  to 
trade  creditors  for  current  purchases  and  services  in 
order  to  keep  going,  and  appellant's  decision  to  do 
this  was  known  to  the  Internal  Revenue  representa- 
tives and  acquiesced  in  by  them.  If  his  judgment  was 
bad,  so  was  theirs;  but  such  errors  in  judgment  can- 
not support  tax  evasion  convictions. 

The  new  legislation  enacted  by  Congress  early  in 
1958,  after  the  decision  of  this  Court  on  the  prior  ap- 
peal, shows  that  Congress  does  not  consider  felony  tax 
evasion  prosecution  the  appropriate  remedy  for  busi- 
ness decisions  which  are  the  result  of  economic  hard- 
ship rather  than  fraudulent  motivation.  This  legisla- 
tion calls  for  specific  personal  notice  to  the  responsible 
party  of  the  delinquency  in  withholding  tax  payments, 
and  provides  that  failure  thereafter  to  deposit  the 
withheld  taxes  immediately  in  a  special  account  is  a 
misdemeanor,  regardless  of  whether  or  not  funds  are 
available. 

D.  Appellant  Should  Have  Been  Permitted  to  Show  His  Subse- 
quent Payment  of  the  Taxes. 

There  was  a  continuous  course  of  conduct  directed 
toward  payment  of  the  taxes  in  question,  beginning 
in  the  indictment  period  and  culminating  in  actual 
payment  of  the  taxes  out  of  funds  in  which  Coast  Red- 
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wood  had  no  interest,  after  a  security  arrangement 
had  been  negotiated  in  1955.  Even  though  the  security 
negotiations  and  the  actual  payment  occurred  two  to 
three  years  after  the  liabilities  arose,  they  had  a  bear- 
ing on  appellant's  good  faith  and  lack  of  evil  motive 
to  evade  payment,  particularly  since  they  were  a  part 
of  a  continuous  course  of  conduct  starting  in  1952. 
The  remoteness  of  time  relates  to  the  weight  rather 
than  to  the  relevance  of  this  evidence. 


ARGUMENT. 

A.  THE  LOWER  COURT  DID  NOT  COMPLY  WITH  THE  MAN- 
DATE OF  THIS  COURT  TO  RECONSIDER  THE  CASE  AND  TO 
MAKE  FINDINGS  IN  THE  LIGHT  OF  THIS  COURT'S  OPINION. 
(Specification  of  Errors  Nos.  1  and  2.) 

The  opinion  of  this  Court  on  the  former  appeal 
clearly  shows  that  the  trial  judge  had  found  appellant 
guilty  on  an  erroneous  legal  theory.  The  lengthy  ex- 
cerpts from  the  record  cited  in  the  opinion  leave  no 
possible  doubt  on  this  point.  Nevertheless,  the  trial 
Court  took  the  position,  on  the  remand,  that  it  had  ap- 
plied the  correct  rule  of  law  in  the  first  instance,  and 
had  never  held  any  view  of  the  law  contrary  to  the 
principles  announced  by  this  Court.  Accordingly,  the 
trial  Court  said  (R.  121-2)  : 

''So  that  the  record  may  be  clear  again,  there 
is  nothing  new,  in  my  opinion,  in  the  statement 
of  law  as  made  in  the  Court  of  Appeals.  I  am  not 
only  bound  by  it,  but  I  am  in  thorough  agreement 
with  it.  I  have  never  had  any  contrary  views  to 
that  stated  by  the  Court  of  Appeals  with  respect 
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to  the  necessity  of  tax  evasion  motive  and  wilful- 
ness being  present.  Despite  what  is  said  in  the 
Opinion,  I  never  indicated  anything  to  the  con- 
trary."^ 

The  trial  Court's  ^^reconsideration"  of  the  case  did 
not  involve  any  reappraisal  (or  even  attempted  reap- 
praisal) of  the  evidence,  nor  did  the  Court  attempt  to 
make  any  findings  in  the  nature  of  special  findings. 
It  made  only  two  "findings",  as  follows:  (1)  that  the 
trial  Court's  conception  of  the  constituent  elements  of 
the  offense  was  the  same  as  it  had  been  at  the  time  of 
the  original  judgment,  namely,  that  a  conviction  re- 
quired proof  beyond  reasonable  doubt  that  appellant 
had  wilfully  and  with  the  evil  affirmative  motive  of 
tax  evasion  committed  the  acts  charged  in  the  indict- 
ment; and  (2)  that  appellant  "wilfully  and  with  the 
evil  motive  of  tax  evasion  did  commit  said  acts."  (R. 
81-2.) 

As  already  stated,  the  trial  Court  specifically  de- 
clared that  a  redetermination  of  appellant's  guilt  or 
innocence  was  impossible.  (R.  124,  121.) 

1.     The  Mandate  Called  for  Reconsideration  of  the  Question  of 
Guilt. 

The  original  opinion  of  this  Court  called  for  a 
remand  of  the  case  for  a  new  trial.  (R.  35.)  Appellee's 
Petition  for  Rehearing  En  Banc  (not  printed)  asked 
the  Court  to  affirm  the  conviction  or,  in  the  alterna- 
tive, to  remand  the  case  "for  special  findings  pursu- 


^This  statement  cannot  be  reconciled  with  the  remarks  of  the 
trial  Court  quoted  in  footnote  13  of  this  Court's  Opinion  (R. 
25-30). 
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ant  to  Rule  23  of  the  Federal  Rules  of  Criminal  Pro- 
cedure rather  than  for  a  new  triaP'  (p.  11.)  After 
pointing  out  that  the  trial  had  consumed  nine  days, 
appellee  stated  (Petition  for  Rehearing,  p.  11)  : 

"To  require  retrial  solely  for  the  purpose  of  af- 
fording the  trial  court  an  opportunity  to  reap- 
praise the  evidence  in  the  light  of  the  standard 
of  law  as  enunciated  in  this  Court's  opinion  would 
entail  unnecessary  expenditure  of  time  and  money. 
There  being  no  other  error,  it  is  manifest  that 
the  trial  court  having  the  record  before  it  could 
readily  make  such  special  findings  mider  Rule 
23  as  may  be  necessary  to  clarify  the  factual 
basis  upon  which  he  determined  the  existence  of 
appellant's  specific  wilful  intent  to  evade  pay- 
ment of  the  withheld  taxes."  (Italics  added.) 

The  Court  then  amended  its  opinion  to  provide  for 
a  remand  to  the  District  Court  "for  reconsideration 
in  accordance  with  the  principles  set  forth  in  this 
opinion  and  for  further  findings  .  .  ."  (R.  3(3.) 

We  think  it  is  clear  that  the  mandate  called  for  a 
reconsideration  of  the  evidence  and  a  new  look  at  the 
question  of  guilt  or  innocence,  all  in  the  light  of  the 
correct  rule  of  law  announced  by  this  Court. 

Appellee  itself  obviously  interpreted  the  mandate 
as  calling  for  reconsideration  of  the  evidence,  since 
it  submitted,  on  its  own  initiative,  lengthy  proposed 
special  findings  (R.  40-59)  which  contain  niunerous 
detailed  references  to  the  testimony. 

Furthermore,  at  the  outset  of  th^  remand  hearing, 
appellee's  counsel  stated  that  the  trial  Court 
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*^  .  .  is  under  instructions  from  the  Court  of 
Appeals  to  reconsider  the  evidence  in  this  case  for 
the  purpose  of  making  findings.  ..."  (R.  87.) 

Similarly,  counsel  said  that  the  facts  had  to  be  re- 
viewed to  see  whether  or  not  they  make  out  the  requi- 
site state  of  mind  (R.  90),  and  he  argued  the  evidence 
at  length.  (R.  90-9.) 

After  the  trial  Court  had  stated  that  '^  .  .  it  is 
impossible  for  a  court,  any  more  than  for  a  jury,  to 
render  a  new  decision  on  the  same  facts  two  years 
after  the  event"  (R.  121),  appellee's  coimsel  expressed 
the  assurance  that  the  Court  was  still  sufficiently 
familiar  with  the  facts  (R.  122-3)  and  urged  the 
Court  to  relate  its  finding,  "whatever  it  might  be  .  .  . 
to  certain  of  the  significant  pieces  of  evidence  in  the 
case  upon  which  the  finding  is  based."  (R.  124.) 

The  judgment  of  guilt  without  a  reappraisal  of  the 
evidence  violates  the  premise  upon  which  appellee 
persuaded  this  Court  to  modify  its  remand,  namely, 
that  the  trial  Court 's  familiarity  with  the  record  made 
the  time  and  expense  of  a  new  trial  unnecessary. 

2.    The  Mandate  Called  for  Special  Findings. 

Appellee's  Petition  for  Rehearing  En  Banc,  in  urg- 
ing a  remand  for  reconsideration  rather  than  for  re- 
trial, stated  (p.  11)  that  "...  the  trial  court  having 
the  record  before  it  could  readily  make  such  special 
findings  under  Rule  23  as  may  be  necessary  to  clarify 
the  factual  basis  upon  which  he  determined  the  exist- 
ence of  appellant's  specific  wilful  intent  to  evade  pay- 
ment of  the  withheld  taxes." 
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This  was  an  unambiguous  and  unequivocal  request 
for  a  remand  for  special  findings;  and,  in  the  con- 
text and  posture  of  the  case,  we  think  the  Court's 
modification  of  its  opinion  similarly  called  for  special 
findings  to  be  made. 

Appellee  proposed  special  findings  before  the  lower 
court  after  the  remand  (R.  40-59),  as  did  appellant. 
(R.  59-78.) 

Even  after  the  lower  court  had  expressed  the  view 
that  the  mandate  did  not  call  for  special  findings  and 
that  it  would  be  impossible  to  make  them  (R.  121,  124, 
131,  132,  135),  counsel  for  appellee  expressed  the  view 
that  the  Court  of  Appeals  had,  in  effect,  made  a  mo- 
tion for  special  findings  under  Rule  23  on  behalf  of 
appellant  (R.  126),  urged  the  Court  to  make  special 
findings  (R.  124),  and  specifically  stated  that  in  ap- 
pellee's opinion  '' .  .  .  it  was  the  contemplation  of 
the  Court  that  the  special  findings  .should  he  made 
whether  or  not  new  evidence  was  introduced.'*  (R. 
134,  italics  added.) 

Appellant  urged  upon  the  lower  court  the  view  that 
the  mandate  called  for  findings  which  set  forth  the 
particular  acts  considered  to  be  the  tax  evasion  con- 
duct and  stated  whether  those  acts  were  done  with  or 
without  the  requisite  evil  intent.  (R.  130.)  The  trial 
Court  took  the  view,  however,  that  what  this  Court 
wanted  was  not  so  much  a  finding  as  to  the  appel- 
lant's conduct  as  a  finding  as  to  the  state  of  mind  of 
the  trial  Court  regarding  the  applicable  law.  (See  the 
Opinion,  Findings  and  Decision  of  the  lower  coui^,  R. 
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78-82,  as  well  as  the  remarks  of  the  Court  during  the 
remand  hearing,  R.  131.) 


B.    THE  REMAND  FOR  RECONSIDERATION,  RATHER  THAN  RE- 
TRIAL, WAS  IMPROPER.   (Specification  of  Error  No.  3.) 

We  have  previously  presented  this  point  to  the 
Court,  in  our  Petition  for  Rehearing  and  Petition  for 
Recall  of  Mandate  and  For  Leave  to  File  Petition  for 
Rehearing,  in  No.  15,301,  and  ordinarily  we  would  be 
reluctant  to  argue  the  point  again.  The  proceedings  on 
the  remand  in  this  case  however,  illustrate  the  prob- 
lems created  by  such  a  remand  so  graphically  that 
we  believe  further  discussion  is  in  order. 

First  of  all,  the  trial  judge  rejected  this  Court's  con- 
clusion that  an  erroneous  rule  of  law  had  been  applied. 
This  is  apparent  not  only  from  the  trial  Court's  writ- 
ten Opinion,  Findings,  and  Decision  (R.  78-82),  but 
from  numerous  statements  made  by  the  Court  during 
the  course  of  the  remand  hearing.  (R.  121-2,  131,  138.) 

Secondly,  the  trial  Court  found  its  position  on  the 
remand  an  embarrassing  one,  and  expressed  the  wish 
that  the  Court  of  Appeals  had  ordered  a  retrial.  (R. 
131.)  The  determination  of  criminal  guilt  or  innocence 
should  be  divorced  from  factors  of  personal  embar- 
rassment, and  this  should  be  just  as  true  of  a  judge 
passing  on  factual  issues  as  it  is  of  a  jury. 

Finally,  the  trial  Court  declared  a  reconsideration 
of  the  evidence  impossible,  as  already  shown  at  length 
earlier  in  this  brief.  Thus,  what  we  had  feared  has 


fully  materialized;  and,  through  the  frankness  of  the 
trial  judge  in  recognizing  and  acknowledging  the  sit- 
uation, we  know  that  there  was  no  reconsideration  of 
the  case,  and  no  reappraisal  of  the  evidence.  What  was 
intended  by  this  Court  to  be  a  redetermination  of  the 
guilt  or  innocence  of  the  appellant  became  instead  a 
review  of  the  conclusions  reached  by  this  Court. 

Accordingly,  without  repeating  herein  the  argu- 
ments and  authorities  set  forth  in  our  Petition  for  Re- 
hearing in  No.  15,301,  we  urge  the  Court  to  reconsider 
the  propriety  of  the  type  of  remand  made  here. 

We  also  call  attention  to  the  Third  Circuit's  recent 
treatment  of  a  similar  problem  in  United  States  v. 
Palermo,  259  F.2d  872  (October  2, 1958),  58-2  U.S.T.C. 
Par.  9850.  The  defendant  had  been  found  guilty  by  the 
Court,  in  a  non-jury  trial,  on  two  misdemeanor  counts 
of  wilful  failure  to  pay  his  income  taxes.  Relying 
largely  on  the  Ninth  Circuit's  holdings  in  Bloch  v. 
United  States,  221  F.2d  786  (9th  Cir.  1955),  Forster 
V.  United  States,  237  F.2d  617  (9th  Cir.  1956),  and 
the  instant  case  (Wilso7i  v.  United  States,  250  F.2d 
312  (9th  Cir.  1958)),  the  Third  Circuit  held  that  the 
trial  judge  had  applied  the  wrong  standard  of  wilful- 
ness and  remanded  the  case,  for  retrial  as  to  one  count 
and  dismissal  as  to  the  other. 

In  another  recent  case,  the  Third  Circuit  expressed 
grave  concern  over  a  two  months'  interruption  in  a 
jury  trial  brought  about  by  the  defendant's  health. 

United  States  v.  Alker,  F.2d  (Sept.  10,  1958), 

58-2  U.S.T.C.  Par.  9829.  The  Court,  raising  the  ques- 
tion on  its  own  initiative,  deemed  it  appropriate  to 
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frown  on  this  practice  as  ''hardly  .  .  .  commensurate 
with  the  minimal  standards  required  for  the  e^cient 
administration  of  justice."  Since  appellant  had  re- 
quested the  continuance  and  was  not  claiming  preju- 
dice from  it,  there  was  no  reversible  error,  but  the 
Court  admonished  that  in  such  situations  the  Court 
should  avoid  long  interruptions  by  either  forcing  the 
defendant's  presence  through  revocation  of  bail  or 
declaring  a  mistrial. 

The  same  concern  applies  here.  In  effect,  there  was 
a  delay  of  two  years  while  the  correct  rule  of  law  to  be 
applied  was  determmed,  and  the  trial  Court  was  then 
asked  to  reconsider  the  case  on  the  evidence  previously 
taken.  Since  the  trial  judge  said  this  was  an  impos- 
sible task  which  he  would  not  undertake,  the  practic- 
ability and  fairness  of  such  a  project  has  become 
wholly  theoretical  in  this  case.  Nevertheless,  we  sub- 
mit that  even  from  purely  a  conceptual  approach,  a 
partial  remand  of  this  kind  presents  grave  risks  to 
accurate  and  objective  appraisal  of  testimony  by  the 
trier  of  facts. 


0.    THERE  IS  NO  SUBSTANTIAL  EVIDENCE  TO  SUPPORT  THE 
CONVICTION.    (Specification  of  Error  No.  4.) 

We  respectfully  submit  that  the  most  careful  read- 
ing of  the  record  fails  to  show  any  substantial  eviden- 
tiary basis  for  the  conclusion  that  appellant  engaged 
in  acts  motivated  by  tax  evasion.  Not  only  is  there 
a  complete  absence  of  any  concealment  or  deception, 
but  there  is  on  the  contrary  a  record  of  full  and  honest 
disclosure  of  the  tax  liabilities,  and  of  continuous  con- 
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temporaneous  discussion  with  the  Internal  Revenue 
representatives  of  the  financial  problems  of  Coast 
Redwood  and  of  the  means  by  which  appellant  hoped 
to  resolve  them.  The  Internal  Revenue  representatives 
knew  what  he  was  doing,  and  they  acquiesced  in  his 
conduct  because  of  their  own  belief  that  this  conduct 
would  be  preferable  to  shutting  down  the  business 
through  their  exercise  of  the  warrants  for  distraint 
which  they  held. 

Had  the  Court  made  special  findings,  the  pertinent 
facts  could  have  been  related  to  each  finding  to  test 
the  sufficiency  of  the  evidence.  Since  the  Court  made 
only  a  general  finding,  we  have  no  way  of  determin- 
ing what  particular  acts  the  Court  considered  to  be 
the  means  of  the  attempted  evasion,  nor  do  we  know 
what  evidence  was  the  basis  for  determining  that  the 
conduct  was  motivated  by  the  desire  to  evade  payment 
of  the  taxes. 

In  its  opinion  on  the  prior  appeal,  this  Court  said 
(R.  33)  that  all  of  the  following  possibilities  existed, 
and  that  a  verdict  following  any  of  them  would  be 
sustained  if  based  on  the  correct  rule  of  law:  (a)  ap- 
pellant directed  the  disbursements  in  good  faith  and 
solely  to  preserve  the  business,  or  he  acted  in  part  to 
evade  or  defeat  payment  of  the  taxes;  (b)  the  dis- 
bursements were  not  made  with  intent  to  evade,  but 
the  failure  to  pay  w^as  motivated  by  a  desire  to  evade 
payment,  in  which  case  appellant  would  be  guilty  only 
of  a  misdemeanor  (rather  than  the  felony  for  which 
he  was  tried)  ;  (c)  appellant  did  not  commit  any 
crime,  and  could  be  held  liable  only  civilly. 
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This  statement  was  by  way  of  dictum  and  does  not, 
of  course,  constitute  a  holding.  It  was  placed  in  the 
opinion  to  illustrate  the  importance  of  applying  the 
correct  rules  of  law  in  weighing  the  evidence.  Had 
there  been  a  retrial,  as  first  ordered,  this  observation 
of  the  Court  would  not  have  had  any  significance  in 
the  subsequent  proceedings.  Appellee  will  no  doubt 
contend,  however,  that  this  statement  is  for  practical 
purposes  a  holding  that  the  evidence  is  sufficient ;  and 
for  that  reason  we  present  some  further  argument  in- 
stead of  simply  directing  the  Court's  attention  to  the 
briefs  filed  on  the  first  appeal. 

One  factual  matter  which  was  not  before  this  Court 
on  the  prior  appeal  but  which  has  been  included  in 
this  record  is  that  appellant  had  in  fact  been  negotiat- 
ing for  a  sale  of  Coast  Redwood's  properties  during 
the  fall  of  1952,  just  as  he  had  stated  to  the  Internal 
Revenue  Service  representatives  when  asking  for  ad- 
ditional time  to  pay  the  delinquencies.  One  of  the 
special  findings  proposed  by  appellee  on  the  remand 
was  that  appellant  had  made  misleading  statements 
to  the  Internal  Revenue  Service  representatives  to 
the  effect  that  he  was  negotiating  for  a  loan  or  sale  of 
properties.  (R.  49-50.)  In  objecting  to  such  a  finding 
on  the  ground  there  was  no  evidence  to  support  it 
(R.  63-4),  appellant  attached  a  verbatim  transcript 
(R.  76-8)  of  that  portion  of  the  proceedings  at  the 
time  of  the  original  sentencing  which  showed  that  the 
trial  judge  was  satisfied  from  the  pre-sentence  inves- 
tigation that  such  negotiations  had  in  fact  been  car- 
ried on  extensively. 
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We  mention  this  because  it  clearly  eliminates  any 
basis  for  contending  that  at  the  time  of  the  remand 
the  Court  considered  any  such  alleged  "misrepresenta- 
tions" as  the  tax  evasion  conduct. 

Similarly,  both  the  lower  court  and  the  prosecutor 
specifically  renounced  any  thought  that  the  failure 
to  live  up  to  the  agreement  of  August  28,  1952,  could 
be  a  basis  for  con\dction.  (O.R.  329.) 

As  the  opinion  on  the  prior  appeal  states  (R.  5), 
the  facts  of  this  case  "do  not  conform  to  the  tapestry 
and  pattern  of  deception,  concealment,  and  artifice 
ordinarily  found  in  criminal  tax  evasion  cases." 

The  indictment  (O.R.  3-12)  alleged  that  the  at- 
tempt to  evade  was  made  by  the  following  means : 

(1)  By  failing  and  refusing  to  pay  said  withheld 
taxes ; 

(2)  By  causing  said  corporation  to  fail  and  refuse 
to  pay  said  taxes; 

(3)  By  withdrawing  and  causing  funds  to  be  with- 
drawn from  the  bank  accounts  of  said  corporation 
for  the  personal  use  and  benefit  of  appellant  and  of 
corporations  owned  and  controlled  by  appellant  and 
members  of  his  family;  and 

(4)  By  causing  said  corporation  to  use  its  funds 
to  pay  creditors  other  than  the  United  States. 

The  first  and  second  of  these,  even  if  done  with  the 
necessary  evil  intent,  would  at  most  establish  only  the 
misdemeanor  proscribed  by  Section  2707(b)  of  the 
Internal  Revenue  Code  of  1939,  not  the  2707(c)  felony 
alleged  in  the  indictment. 
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The  other  two  means  alleged  in  the  indictment 
simply  are  not  supported  by  evidence  showing  either 
the  factual  assiunptions  of  the  indictment  or  the  exist- 
ence of  any  evil  intent.  In  its  prior  consideration  of 
the  case,  this  Court  concluded  that 

'^  .  .  the  evidence  fails  to  reveal  any  diversion 
of  funds  from  the  corporation  directly  to  ap- 
pellant or  his  family"  (R.  13)  ; 

and  that 

"...  it  does  not  appear  that  Coast  Redwood  Co. 
flagrantly  favored,  or  was  favored  by  its  affili- 
ates" (R.  12.) 

The  Court's  opinion  also  recognized  that,  in  order 
to  stay  in  business.  Coast  Redwood  had  to  pay  its 
current  trade  obligations,  and  that  appellant  accorded 
them  top  priority.  (R.  11.)  It  may  be  added  that  this 
was  done  with  the  contemporaneous  knowledge  and 
acquiescence  of  the  Internal  Revenue  collection  rep- 
resentatives (O.R.  848)  and  therefore  cannot  be  con- 
sidered a  deceptive  or  fraudulent  practice.  It  was 
simply  a  judgment  decision  shared  by  the  collection 
officers. 

Moreover,  the  payments  to  trade  creditors  during 
the  indictment  period  were  less  than  the  value  of  the 
goods  and  services  obtained  from  them.  The  total  ob- 
ligations to  the  various  classes  of  trade  creditors  in- 
creased by  $93,474.95  between  April  1  and  December 
31,  1952  (O.R.  339-42)  ;  and  this  was  in  addition  to 
the  increase  in  stumpage  liability  to  affiliates  in  the 
net  amount  of  $45,191.00.  (O.R.  307.) 
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We  have  not  repeated  here  the  detailed  discussion 
of  the  evidence  set  forth  in  our  opening  and  reply- 
briefs  on  the  prior  appeal,  particularly  since  the 
Comet's  opinion  summarizes  the  facts  in  considerable 
detail. 

The  Court's  attention  is,  however,  directed  particu- 
larly to  one  facet  of  the  case  not  previously  discussed, 
in  the  light  of  the  recent  decision  in  United  States  v. 
Palermo,  259  F.2d  872  (Oct.  2,  1958),  58-2  U.S.T.C. 
Par.  9850.  The  defendant  there  was  convicted  in  a  non- 
jury trial  on  two  counts  of  wilful  failure  to  pay  delin- 
quent income  taxes.  In  setting  aside  the  conviction  be- 
cause of  the  application  of  erroneous  legal  principles 
relating  to  wilfulness,  the  Court  directed  a  retrial 
as  to  one  year  only,  and  ordered  a  dismissal  as  to  the 
other.  The  reason  for  the  dismissal  was  that,  in  the 
year  involved,  the  defendant  had  paid  on  delinquent 
accounts  from  prior  years  substantially  more  than  the 
current  year's  unpaid  liability.  Accordingly,  the  Court 
held  that  there  could  be  no  substantial  basis  for  finding 
wilfulness  as  to  that  year,  notwithstanding  evidence  of 
lavish  personal  expenditures. 

The  situation  here  is  quite  similar,  except  that  ap- 
pellant was  not  living  lavishly  and  was  not  drawing 
even  a  salary  from  Coast  Redwood.  The  withholding 
tax  payroll  deductions  for  the  third  and  fourth  quar- 
ters of  1952  were  not  greatly  in  excess  of  the  payments 
actually  made,  although  the  bulk  of  the  payments 
were,  by  agreement,  credited  to  prior  delinquencies. 
The  following  table  shows  the  total  deductions  and 
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the  amounts  paid  (or  set  aside  in  a  special  account 
and  subsequently  paid  over)  for  each  quarter: 


Period 

Total 
Deductions 

Amount  Paid 
or  Set  Aside 

2nd  Quarter,  1952 

$  55,473.17 

$14,054.42 

3rd  Quarter,  1952 

48,332.32 

41,419.05" 

4th  Quarter,  1952 

43,193.07 

42,500.00^ 

$146,998.56 

$97,973.47 

The  payments  during  the  second  quarter  of  1952 
were  far  below  the  payroll  deductions,  but  it  may  be 
noted  that  the  conduct  principally  relied  upon  by 
appellee  occurred  during  the  third  and  fourth  quar- 
ters. Thus,  in  the  proposed  special  findings  submit- 
ted by  appellee,  in  the  section  entitled  "The  Affirma- 
tive Acts  Involved  in  the  Offense  of  Wilful  Attempt 
to  Evade  or  Defeat  Payment  of  Taxes"  (R.  47-54), 
the  earliest  date  of  any  of  the  alleged  acts  is  July, 
1952  (except  for  the  general  allegations  which  describe 
the  total  amomit  of  inter-company  transactions  by  ref- 
erence to  the  entire  period.) 

This  Court's  conclusion  that  evil  motivation  is  re- 
quired to  make  out  the  felony  of  evasion  of  payment 
of  withholding  taxes  is  reinforced  by  subsequent  Con- 


^Includes  $28,919.05  which  was  set  aside  in  a  special  bank  ac- 
count and  paid  with  the  3rd  quarter  return  when  it  was  filed  on 
October  31,  1952. 

■^Includes  four  weekly  payments  of  $2,500.00  made  in  January, 
1953.  Two  of  these  checks,  totalling  $5,000.00,  did  not  clear  Coast 
Redwood's  account  prior  to  the  commencement  of  the  Chapter  11 
proceedings,  and  accordingly  were  not  honored  by  the  bank.  (O.R. 
797-8.) 
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gressional  legislation.  Following  the  original  decision 
in  tins  case,  Congress  enacted  H.R,  8865  (signed  by 
the  President  on  February  11,  1958),  which  added 
Sections  7215  and  7512  of  the  Internal  Revenue  Code 
of  1954  (U.  S.  Code,  Title  26,  Sections  7215  and 
7512.)  These  sections  provide,  in  substance,  that  when 
there  is  a  delinquency  in  payment  of  withholding 
taxes,  the  responsible  party  may  be  notified  person- 
ally of  the  delinquency,  and  thereafter  he  must  deposit 
the  withheld  taxes  in  a  special  account  not  later  than 
the  second  banking  day  after  the  payroll  deduction  is 
made.  Failure  to  do  so  is  a  misdemeanor,  and  a  lack 
of  funds  immediately  after  the  payroll  payment  is 
not  a  defense. 

The  Senate  Report  on  H.R.  8865  states  that  the 
felony  tax  evasion  provision  is  not  an  appropriate  or 
adequate  enforcement  aid  because  the  Courts  '' gen- 
erally have  refused  to  treat  as  'wilful'  those  cases 
where  the  employer  failed  to  pay  over  amounts  with- 
held because  they  used  the  funds  in  business  ventures 
which  were  not  successful  and  no  longer  had  such 
amoimts  available  to  be  paid  over  to  the  Grovernment. ' ' 
S.R.  1182,  85th  Congress,  First  Session,  January  23, 
1958;  1958,  U.  S.  Code  Cong.  &  Adm.  News,  pp.  255, 
257. 

Thus,  when  confronted  specifically  with  the  type  of 
problem  which  this  case  exemplifies.  Congress  felt 
that  there  should  be  no  criminal  offense  at  all  without 
a  prior  warning  notice,  and  even  then  felt  that  non- 
compliance with  the  notice  should  be  a  misdemeanor 
rather  than  a  felony.  Had  this  new  legislation  been 
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in  effect  in  1952,  the  Internal  Revenue  authorities 
would  undoubtedly  have  utilized  it.  But  the  delay  in 
formulating  an  appropriate  enforcement  provision 
does  not  justify  a  tortured  view  of  the  facts  so  as  to 
make  criminal  wilfulness  out  of  what  is  essentially 
nothing  more  than  economic  hardship. 


D.  APPELLANT  SHOULD  HAVE  BEEN  PERMITTED  TO  SHOW 
HIS  CONTINUOUS  EFFORTS  TO  PAY,  AND  HIS  SUBSEQUENT 
PAYMENT  OF,  THE  TAXES  IN  QUESTION.  (Specification  of 
Error  No.  5.) 

We  refer  the  Court  to  the  argument  on  this  point 
in  our  Brief  for  Appellant  (pp.  36-8)  in  the  prior  ap- 
peal. (On  that  appeal,  the  Court  concluded  that  the 
exclusion  of  the  details  of  the  negotiations,  as  dis- 
tinguished from  the  fact  thereof,  was  not  an  abuse  of 
discretion.) 


CONCLUSION. 

The  failure  to  comply  with  the  mandate  of  this 
Court  requires  that  the  case  again  be  remanded.  In 
view  of  the  trial  judge's  statement  that  reconsidera- 
tion of  the  trial  evidence  is  impossible  because  of  the 
passage  of  time,  it  would  be  pointless  to  send  the  case 
back  for  that  purpose.  The  case  should  be  remanded, 
therefore,  for  either  retrial  or  acquittal.  There  is  no 
substantial  evidence  to  show  a  wilful  attempt  to 
evade  payment  of  the  taxes,  and  presumably  no  fur- 
ther proof  exists,  since  appellee  did  not  utilize  its 
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opportunity  to  present  further  evidence  at  the  remand 
hearing.  Accordingly,  a  dismissal  should  be  ordered. 

Dated,  Oakland,  California, 
December  15,  1958. 

Respectfully  submitted, 

Spurgeon  Avakian, 
J.  Richard  Johnston, 
H.  Helmut  Loring, 

Attorneys  for  Appellant. 

Koerner,  Young,  McColloch  &  Dezendorf, 
Of  Counsel. 
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IN  THE 
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For  the  Ninth  Circuit 


Akthur  King  Wilson, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


On  Appeal  from  the  United  States  District  Court 
for  the  Northern  District  of  California. 

BRIEF  FOR  THE  UNITED  STATES  OF  AMERICA. 


OPINION  BELOW. 

The  opinion  of  the  District  Court,  from  which  this 
appeal  is  taken,  was  handed  down  in  writing  on  July 
28,  1958,  and  filed  the  same  date.  (R.  78-82.) 


JURISDICTION. 

On  November  16,  1955,  an  indictment  in  six  counts 
was  filed  against  appellant  in  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  California, 
Southern  Division,  charging  willful  attempt  to  defeat 
and  evade  the  payment  of  federal  income  taxes  and 


Federal  Insurance  Contributions  Act  (Social  Secu- 
rity) taxes  withheld  from  the  wages  of  employees  of 
the  Coast  Redwood  Company,  Inc.,  for  the  second, 
third  and  fourth  quarters  of  1952  in  violation  of  Sec- 
tion 2707(c),  Internal  Revenue  Code  of  1939  (Title 
26,  U.S.C.  (1939  ed.),  Sec.  2707(c)). 

Trial  by  jury  was  waived  and  appellant  was  fovmd 
guilty  as  charged.  Sentence  was  imposed  on  August 
2,  1956.  Jurisdiction  was  conferred  on  the  District 
Court  by  Title  18,  U.S.C,  Sec.  3231,  and  Rule  18, 
Federal  Rules  of  Criminal  Procedure. 

On  November  14,  1957,  this  court  entered  an  opinion 
reversing  the  conviction  and  remanding  the  case  to 
the  district  court  for  retrial  in  accordance  with  the 
principles  set  forth  in  this  opinion.  (R.  3-35.)  After 
petition  for  rehearing  was  filed  by  appellee  on  Feb- 
ruary 27,  1958,  this  court  entered  an  order  modifying 
its  original  remand  for  retrial  to  a  remand  for  recon- 
sideration and  for  further  findings  if  additional  evi- 
dence was  adduced  by  either  party.  (R.  36.)  On  pe- 
tition for  rehearing  and  for  recall  of  mandate  and  for 
leave  to  file  petition  for  rehearing  by  appellant,  this 
court  on  April  16,  1958,  made  a  further  order  and 
opinion  denying  the  petition  for  rehearing  and  deny- 
ing the  petition  for  recall  of  mandate.  (R.  38-40.) 
Thereafter,  on  July  18,  1958,  further  hearing  was  held 
by  the  district  court  as  directed  by  this  Honorable 
Court  (R.  86-142),  and  on  July  28,  1958,  District 
Judge  Louis  E.  Goodman  rendered  a  decision  finding 
the  appellant  guilty  of  the  charges  set  out  in  Counts 
1  to  6  of  the  indictment.    On  August  8,  1958,  the  ap- 


pellant  was  sentenced  to  18  months  imprisonment  and 
a  fine  of  $5,000  on  Coimt  1  of  the  indictment,  and  a 
sentence  of  18  months  on  each  of  Counts  2,  3,  4,  5  and 
6  of  the  indictment,  to  run  concurrently  with  the 
sentence  imposed  on  Count  1.  (R.  82-84.)  Notice  of 
appeal  was  filed  by  appellant  on  August  8,  1958.  (R. 
84-86.)  Jurisdiction  of  this  court  is  invoked  under 
Title  28,  U.S.C,  Sees.  1291,  1294. 


STATEMENT  OF  THE  CASE. 

On  February  27,  1958,  this  court  remanded  the  ap- 
pellant's case,  Wilson  v.  United  States,  250  F.  2d  312, 
to  the  district  court  as  follows  (R.  36) : 

''The  judgment  of  conviction  is  reversed.  The 
case  is  remanded  to  the  District  Court  for  recon- 
sideration in  accordance  with  the  principles  set 
forth  in  this  opinion,  and  for  further  findings  by 
the  trial  court,  after  the  Government  has  intro- 
duced evidence,  if  any,  and  the  defendant  has 
been  given  the  right  to  respond  to  any  new  evi- 
dence produced  by  the  Government,  if  he  desires 
to  do  so." 

The  mandate  was  returned  to  the  district  court  on 
March  7,  1958,  and  the  appellant  then  filed  a  Petition 
for  Rehearing  and  a  Petition  for  Recall  of  Mandate 
and  for  Leave  to  File  Petition  for  Rehearing.  The 
above  petition  was  denied  in  a  written  opinion  by  this 
court  on  April  16,  1958,  Wilson  v.  United  States,  254 
F.  2d  391.     (R.  38-40.) 

Pursuant  to  the  above  remand,  the  matter  came 
regularly  on  for  hearing  before  District  Judge  Louis 


E.  Goodman  on  July  18,  1958.  (R.  86-87.)  After 
a  statement  by  Asst.  U.  S.  Atty.  Robert  H.  Schnacke 
(R.  87-99),  a  statement  by  Spurgeon  Avakian,  attor- 
ney for  appellant  (R.  99-119),  a  statement  by  the 
court  (R.  119-122),  a  further  statement  by  Mr. 
Schnacke  (R.  122-126),  a  further  statement  by  Mr. 
Avakian  (R.  127-131),  and  further  colloquy  between 
the  court  and  counsel,  the  matter  was  submitted  with- 
out further  evidence  being  adduced  by  either  the 
United  States  or  the  appellant  (R.  131-142). 

In  his  written  opinion  filed  on  July  28,  1958,  Judge 
Goodman  stated  in  pertinent  part : 

"...  Upon  appeal,  the  Court  of  Appeals,  re- 
versed the  judgment  of  conviction  and  remanded 
the  cause  to  this  Court  'for  reconsideration  in 
accordance  with  the  principles  set  forth  in  this 
opinion,  and  for  further  findings  by  the  trial 
court,  after  the  Government  has  introduced  evi- 
dence, if  any,  and  the  defendant  has  been  given 
the  right  to  respond  to  any  new  evidence  pro- 
duced by  the   Government,  if  he  desires  to  do 


so.' 


"The  Government  elected  not  to  introduce  any 
further  evidence.  Hence  the  defendant  made  no 
evidentiary  response.  The  Court  thereupon  heard 
arguments  of  counsel  with  respect  to  the  recon- 
sideration of  its  former  decision.  /  have  recon- 
sidered the  former  decision  in  the  light  of  the 
opinion  of  the  Court  of  Appeals  and  of  the  argu- 
ments and  written  suggestions  of  counsel."  [Ital- 
ics supplied.] 

".  .  .  It  is  sufficient  to  say  that  at  the  time  of 
decision  the  Court  adjudged  the  defendant  guilty 


because  it  was  convinced  beyond  a  reasonable 
doubt  that  defendant  had  wilfully  and  for  the 
evil  motive  of  tax  evasion  affirmatively  com- 
mitted the  acts  charged  in  the  indictment." 


' '  Findings 

"The  Court  finds  that  its  'conception  of  the 
constituent  elements  of  the  offense'  is  the  same 
now  as  it  was  at  the  time  of  judgment,  namely 
that  for  a  conviction  the  evidence  must  show  be- 
yond a  reasonable  doubt  the  defendant  v^lfully 
and  with  the  evil  affirmative  motive  of  tax  eva- 
sion committed  the  acts  charged  in  the  indict- 
ment in  violation  of  Section  2707(c)  of  the  Inter- 
nal Revenue  Code  of  1939. 

'^The  Court  tvas  and  is  convinced  beyond  a  reor 
sonable  doubt  and  finds  that  the  defendant  wil- 
fully and  with  the  evil  motive  of  tax  evasion  did 
commit  said  acts/'  [Italics  supplied.]  (R.  78-82.) 


STATUTE  INVOLVED. 

Title  26,  United  States  Code,  Section  2707(c) : 
''  (c)  Any  person  required  under  this  subchapter 
to  collect,  account  for  and  pay  over  any  tax  im- 
posed by  this  subchapter,  who  willfully  fails  to 
collect  or  truthfully  account  for  and  pay  over 
such  tax,  and  any  person  who  willfully  attempts 
in  any  manner  to  evade  or  defeat  any  tax  im- 
posed by  this  subchapter  or  the  payment  thereof, 
shall,  in  addition  to  other  penalties  provided  by 
law,  be  guilty  of  a  felony  and  upon  conviction 
thereof,  be  fined  not  more  than  $10,000,  or  im- 


prisoned  for  not  more  than  five  years,  or  both, 
together  with  the  costs  of  prosecution." 


QUESTIONS  PRESENTED. 

1.  Did  the  district  court  comply  with  the  mandate 
of  the  Court  of  Appeals  expressed  in  its  opinion  of 
November  14,  1957,  as  amended  by  order  of  February 
27,  1958? 

2.  Should  the  Court  of  Appeals  reverse  its  de- 
cisions on  the  following  questions : 

(a)  Was  the  partial  remand  entered  in  this  case 
by  this  Honorable  Court  on  February  27,  1958, 
proper,  as  so  determined  by  written  opinion  filed 
April  16,  1958?  (R.  38-40.) 

(b)  Was  the  evidence  sufficient  to  sustain  the  ver- 
dict, as  so  decided  by  this  Honorable  Court  in  its 
opinion  entered  herein  on  November  14,  1957?  (R. 
3-38.) 

(c)  Was  there  no  error  in  the  exclusion  of  evi- 
dence that  appellant,  through  his  attorney,  had  nego- 
tiated and  entered  into  an  understanding  and  agree- 
ment with  representatives  of  the  Internal  Revenue 
Service  in  1955,  as  so  decided  by  this  Honorable  Court 
in  the  opinion  entered  herein  on  November  14,  1957? 
(R.  3-35,  at  pages  34  and  35.) 


SUMMARY  OF  ARGUMENT. 

I.     The  District  Court  Wholly  Complied  With  the  Mandate  of 
the  Court  of  Appeals. 

The  remand  of  the  Court  of  Appeals  filed  on  Feb- 
ruary 27,  1958,  as  an  amendment  to  the  original  opin- 
ion of  the  court  filed  on  November  14,  1957,  called  for 
two  actions  on  the  part  of  the  district  court : 

(1)  Reconsideration  of  the  case  by  the  district 
court  in  accordance  with  the  principles  set  forth  in 
the  opinion  of  November  14,  1957;  and 

(2)  Further  findings  after  additional  evidence,  if 
any,  has  been  introduced  by  the  Government  and/or 
the  appellant. 

The  second  portion  of  the  remand  became  moot 
upon  the  failure  of  either  party  to  this  controversy 
to  introduce  additional  evidence.  The  proper  inter- 
pretation of  the  first  portion  of  the  remand  for  re- 
consideration of  the  case  in  accordance  with  the  prin- 
ciples set  forth  in  the  opinion  of  November  14,  1957, 
therefore  becomes  the  only  substantial  issue  on  this 
appeal. 

It  is  the  position  of  the  Government  and  was  the 
position  of  the  trial  court  that  the  first  portion  of  the 
remand  required  the  trial  judge  to  make  a  finding  as 
to  w^hether  or  not  he  had  the  proper  conception  of 
the  degree  of  proof  of  willfulness  required  to  estab- 
lish attempted  evasion  of  the  payment  of  tax.  Since 
this  was  obviously  a  subjective  matter  the  question 
could  only  be  completely  and  correctly  answered  by 
the  trial  judge;  although,  as  the  Court  of  Appeals 
observed  in  its  original  opinion,  his  comments  made 
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during  the  course  of  trial  made  it  seem  as  though  he 
had  not  used  the  correct  standards  as  delineated  in 
that  opinion.  (The  Court  of  Appeals  also  noted  that 
comments  in  the  heat  of  trial  are  not  a  reliable  meas- 
ure of  this  factor  in  all  cases.)  By  a  written  opinion, 
findings  and  conclusions  dated  July  28,  1958,  the  trial 
judge  held  that  he  had  used  the  proper  criterion  in 
determining  the  presence  of  willfulness  in  formu- 
lating his  original  decision  and  that  he  was  then  and 
now  is  of  the  opinion  that  the  evidence  adduced  by 
the  Government  convinced  him  beyond  a  reasonable 
doubt  that  the  appellant  was  guilty  of  tax  evasion 
and,  particularly,  that  he  was  convinced  beyond  a  rea- 
sonable doubt  that  appellant's  actions  as  shown  by 
the  Grovernment  evinces  his  evil  motive  to  evade 
taxes.  Such  a  finding,  of  course,  precludes  any  ne- 
cessity for  the  trial  judge  to  make  specific  detailed 
findings  of  fact  and  conclusions  of  law  from  the  orig- 
inal record. 

Appellant  would  construe  the  mandate  to  require 
a  full  scale  detailed  statement  of  facts  and  conclu- 
sions of  law  on  the  part  of  the  district  court  or,  in 
short,  that  he  should  have  had  a  new  trial  based  upon 
the  record  of  the  first  trial.  It  is  the  position  of  the 
Government  that  the  mandate  was  a  partial  mandate 
(as  is  argued  elsewhere  by  the  appellant  in  his  brief) 
and  that  it  was  confined  to  the  resolution  of  the  only 
issue  in  this  case;  to  wit:  whether  he  applied  the 
proper  conception  of  the  law  to  the  facts  at  the  time 
of  his  original  decision  and  that  appellant's  construc- 
tion of  the  mandate  would  compel  the  trial  judge  to 
perform  useless  and  idle  acts. 
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II.  The  Previous  Opinions  Entered  Into  by  the  Court  of  Appeals 
in  This  Controversy  Have  Adjudicated  the  Other  Questions 
Raised  by  Appellant. 

It  is  the  position  of  the  Government  that  the  re- 
maining questions  raised  in  api^ellant's  brief  have 
been  adjudicated  by  this  Honorable  Court  in  its  opin- 
ions of  November  14,  1957,  as  amended  by  order  of 
February  27,  1958,  and  of  April  16,  1958,  and  that, 
therefore,  the  appellant  should  be  adjudged  bound 
by  these  opinions  which  constitute  the  rule  of  the 
case  on  this  appeal. 

(a)  Appellant  argues  that  the  action  of  the  Court 
of  Appeals  in  remanding  the  instant  case  for  recon- 
sideration in  accordance  with  the  principles  expressed 
in  the  opinion  of  November  14,  1957,  as  amended  by 
order  of  February  27,  1958,  was  improper.  His  argu- 
ments on  this  score,  which  have  heretofore  been  em- 
bodied in  a  document  entitled  "Petition  for  Rehear- 
insr  and  Petition  for  Recall  of  Mandate  and  for  Leave 
to  File  Petition  for  Rehearing,"  were  considered  by 
this  court  and  on  April  16,  1958,  by  written  opinion, 
this  court  determined  the  remand  to  be  proper. 

(b)  Appellant  argues  that  the  conviction  in  this 
case  was  not  supported  by  substantial  evidence.  The 
opinion  of  this  court  dated  November  14,  1957,  clearly 
stated  that  if  the  trial  court  had  in  mind  the  proper 
principles  of  law  there  was  no  question  but  what  the 
facts  proved  by  the  Government  would  be  sufficient 
to  support  the  verdict.  Since  the  trial  judge  has  now 
stated  that  he  had  the  proper  requirements  of  the  law 
in  mind  at  the  time  of  his  original  decision,  appellant 
should  not  be  permitted  once  again  to  question  the 
sufficiency  of  the  evidence. 
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(c)  Appellant  argues  that  lie  should  have  been 
permitted  to  put  in  evidence  a  showing  of  certain  ne- 
gotiations looking  toward  payment  of  taxes  which 
took  place  long  after  the  investigation  and  indictment 
in  this  case.  This  same  question  was  decided  against 
appellant  after  full  consideration  of  his  arguments 
by  this  court  in  its  opinion  of  November  14,  1957. 


ARGUMENT. 

I. 

THE  DISTRICT  COURT  WHOLLY  COMPLIED  WITH  THE 
MANDATE  OF  THE  COURT  OF  APPEALS. 

Appellant's  principal  contention  upon  this  appeal 
is  that  the  mandate  of  the  Court  of  Appeals  required 
the  trial  court  to  reconsider  all  of  the  e\adence  ad- 
duced in  the  original  trial  of  this  case  and  to  make 
special  findings  of  fact  which  set  forth  the  particular 
acts  considered  to  be  the  "tax  evasion  conduct"  and 
to  state  whether  those  acts  were  done  with  or  with- 
out the  requisite  evil  intent.  It  is  the  position  of  the 
Government  that  the  reconsideration  to  be  given  by 
the  trial  court  v\^as  directed  to  the  sole  issue  of 
whether  or  not  the  trial  judge  had  the  proper  prin- 
ciples of  law  in  mind  at  the  time  of  his  original  de- 
cision; that  if  he  did,  then  it  was  clear  that  the  evi- 
dence would  support  the  verdict;  that  if  the  trial 
judge  did  not  have  the  proper  principles  in  mind  at 
the  time  of  rendering  his  original  decision,  then  and 
then  only  would  he  be  required  to  make  a  new  deter- 
mination as  to  whether  or  not  the  appellant  had  the 
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specific  evil  intent  to  evade  the  payment  of  taxes.  In 
either  event,  it  is  the  position  of  the  Government  that 
the  specific  detailmg  of  alleged  particular  acts  consid- 
ered to  be  tax  evasion  conduct  was  nowise  contem- 
plated by  the  mandate.  It  is  a  hornbook  principle  of 
criminal  law  that  intent  must  be  drawn  from  the 
myriad  of  small  details  which  go  to  make  up  the  con- 
duct of  the  defendant  during  the  period  in  question 
and  cannot,  and  should  not,  be  tied  down  to  specific 
individual  acts. 

Intent  is,  of  course,  a  subjective  matter  and  not 
subject  to  direct  proof.  The  reason  why  the  appellant 
indulged  in  a  course  of  conduct  is  a  matter  which 
must  be  dra^vn  from  the  conduct  itself  and  circum- 
stances surrounding  it,  from  the  conduct  and  de- 
meanor of  the  appellant  upon  the  witness  stand, — 
from  the  "gestalt."  Battjes  v.  United  States  (C.A. 
6th  1949)  172  F.  2d  1,'  and  United  States  v.  Cole, 
(D.C.  S.D.  Cal.  1950)  90  F.  Supp.  147.- 

The  original  opinion  in  this  case  was  returned  by 
this  court  on  November  14,  1957,  Wilso7i  v.  United 
States,  250  F.  2d  312.  It  is  beyond  all  controversy 
that  this  court  determined  that  the  evidence  was 
sufficient   to   support  the   verdict  if  at  the  time   of 


^"Direct  proof  of  wilful  intent  is  not  necessary.  It  may  he 
inferred  from  the  ads  of  the  parties,  and  such  inference  mmj 
arise  from  a  combination  of  acts,  although  each  act  standing  by 
itself  may  seem  unimportant.  It  is  a  question  of  fact  to  be 
determined  from  all  the  circumstances."    [Italics  supplied.] 

2".  .  .  we  have  to  consider  what  the  Germans  express  by  the 
word,  the  qestalt.  'Gestalt,'  as  used  in  psychology  or  philosophy, 
means  that  in  considering  a  situation  we  must  take  into  consider- 
ation everything  which  bears  upon  it,  both  objective  and  sub- 
jective." 
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pronouncement  of  that  verdict  the  trial  court  had 
in  mind  the  proper  principles  of  law  concerning  the 
degree  of  proof  of  willfulness  necessary  in  cases  of 
this  type.^  Comments  of  the  trial  judge  made  dur- 
ing the  trial  were  cited  in  that  opinion,  and  this 
court  concluded  that  it  did  not  appear  that  the  trial 
court  had  in  mind  the  j^roper  conception  of  the 
law  as  delineated  in  the  opinion.  Therefore,  it  was 
held  that  the  case  should  be  remanded  to  the  district 
court  for  a  new  trial.  Thereafter,  the  Government 
petitioned  for  a  rehearing  wherein  it  was  argued  that 
a  review  of  the  entire  record,  regarding  it  in  the  light 
most  favorable  to  the  Government,  disclosed  that  the 
trial  court  did  apply  the  proper  standard  of  willful- 
ness to  the  offense.  (Appellee's  petition  for  rehearing, 
No.  15,301,  page  3.)  The  petition  went  on  to  state  that 
"Since  this  Honorable  Court  agrees  that  the  evidence 
was  adequate  to  establish  wilful  positive  acts  of  eva- 
sion, or  in  other  words,  a  wilful  attempt  to  defeat 


3".  .  .  the  diversion  of  available  funds  to  affiliates  and  other 
creditors  in  preference  to  payment  of  Government  obligations 
qualifies  as  an  affirmative  act  under  the  statute  and  would  warrant 
conviction  if  done  with  the  requisite  state  of  mind."  (R.  20.) 
".  .  .  It  may  be  that  appellant  directed  disbursements  in  good 
faith  and  solely  for  the  purpose  of  preserving  the  business  or  it 
may  be  that  he  so  acted  in  part  to  evade  or  defeat  the  payment 
of  taxes.  It  could  also  be  that  the  disbursements  were  not  made 
with  intent  to  evade  the  payment  of  the  taxes,  but  that  the  failure 
to  pay  was  itself  motivated  by  a  desire  to  evade  the  payment  of 
the  taxes,  in  which  case  appellant  could  be  convicted  of  the 
misdemeanor  created  by  §  2707(b).  And  finally,  it  may  be  that 
appellant  did  not  commit  any  crime,  and  could  only  be  held 
civilly  accountable  under  §  2707(a).    All  these  possibilities  exist. 

".  .  .  The  evidence  adduced  in  the  instant  case  is  such  that  a 
verdict  following  any  of  the  foregoing  alternatives,  if  properly 
found,  would  be  sustained."    (R.  33.) 
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and  evade  the  payment  of  withholding  and  social  se- 
curity taxes,  the  question  narrows  down  to  the  issue 
of  whether  such  acts  were  done  with  the  requisite 
state  of  mind."  The  petition  went  on  to  advise  the 
court  that  "The  trial  of  this  case  consumed  nine  days 
and  resulted  in  973  pages  of  the  printed  record  and 
voluminous  accounting  exhibits.  To  require  retrial 
solely  for  the  purpose  of  affording  the  trial  Court 
an  opportunity  to  reappraise  the  evidence  in  the  light 
of  the  standard  of  law  as  enunciated  in  this  Court's 
opinion  ivould  entail  unnecessary  expenditure  of  time 
and  money.  There  being  no  other  error,  it  is  manifest 
that  the  trial  Court  having  the  record  before  it  cotdd 
readily  make  such  special  findings  under  Rule  23  as 
may  be  necessary  to  clarify  the  factual  basis  upon 
tvhich  he  determined  the  existence  of  appellant's  spe- 
cific wilful  intent  to  evade  payment  of  the  withheld 
taxes."    [Italics  supplied.] 

With   this  brief  in  mind   and  as   a   direct   result 
thereof,  on  February  27,  1958,  this  court  by  written 
order  amended  the  written  opinion  of  November  14, 
1957,  by  striking  out  the  paragraph  remanding  the 
case  to  the  trial  court  for  a  new  trial  and  inserting 
the  following,  Wilson  v.  United  States,  250  F.  2d  312: 
"The  judgment  of  conviction  is  reversed.    The 
case  is  remanded  to  the  District  Court  for  re- 
consideration in  accordance  with  the  principles 
set  forth  in  this  opinion,  and  for  further  findings 
by  the  trial  court,  after  the  Government  has  in- 
troduced evidence,  if  any,  and  the  defendant  has 
been  given  the  right  to  respond  to  any  new  evi- 
dence produced  by  the  Government,  if  he  desires 
to  do  so." 
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The  material  facts  in  this  case  have  never  been  in 
any  substantial  dispute.  The  only  thing  in  contention 
is  what  conclusions  should  be  drawn  from  those  facts. 
It  is  clear  (1)  that  the  Court  of  Appeals  in  the  orig- 
inal opinion  filed  November  14,  1957,  held  that  the 
trial  court  probably  did  not  use  the  proper  standards 
of  law  in  drawing  the  conclusion  of  willful  intent  on 
the  part  of  the  appellant;  (2)  that  the  Government 
filed  a  petition  for  rehearing  in  which  they  respect- 
fully took  issue  with  that  conclusion  of  the  court  and 
suggested  that  in  lieu  of  a  complete  retrial  the  matter 
be  referred  back  to  the  trial  judge  in  order  to  clarify 
the  standard  that  he  had  used  in  adjudging  the  appel- 
lant guilty  as  charged;  and  (3)  that  on  consideration 
of  the  brief  the  Court  of  Appeals  did  remand  the 
matter  back  to  the  trial  court  for  that  specific  purpose 
and  to  allow  the  Government  and/or  the  defendant 
to  place  additional  evidence  into  the  record  bearing 
on  this  particular  question. 

This  partial  remand  was  immediately  recognized  by 
the  appellant  as  such  and  was  attacked  in  his  petition 
to  this  court  in  a  document  entitled  ^'Petition  for  Re- 
hearing and  Petition  for  Recall  of  Mandate  and  for 
Leave  to  File  Petition  for  Rehearing."  After  due 
consideration  of  appellant's  position,  the  Court  of 
Appeals  in  an  opinion  dated  April  16,  1958,  held  that 
the  partial  remand  was  proper  and  warranted,  Wil- 
son V.  United  States,  254  F.  2d  391. 

The  second  section  of  the  remand  calling  for  fur- 
ther findings  by  the  trial  court  after  the  parties  had 
been  accorded  an  opportunity  to  introduce  additional 
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evidence  has  become  moot  in  view  of  the  fact  that 
no  additional  evidence  was  adduced. 

The  first  portion  of  the  remand  required  the  trial 
judge  to  give  reconsideration  to  the  case  in  accord- 
ance with  the  principles  set  forth  in  the  opinion.  The 
words  "the  principles  set  forth  in  this  opinion"  refer 
to  the  law  concerning  the  proper  degree  of  proof  re- 
quired for  a  finding  of  willfulness  in  a  tax  evasion 
case.  The  trial  judge  in  his  opinion,  findings  and  de- 
cision filed  July  28,  1958,  stated  ''I  have  reconsidered 
the  former  decision  in  the  light  of  the  opinion  of  the 
Court  of  Appeals  and  of  the  arguments  and  written 
suggestions  of  counsel."  (R.  79.)  He  went  on  to  find 
that  his  conception  of  the  constituent  elements  of  the 
offense  was  the  same  as  it  was  at  the  time  of  judg- 
ment, and  that  "The  Court  was  and  is  convinced  be- 
yond a  reasonable  doubt  and  finds  that  the  defendant 
wilfully  and  with  the  evil  motive  of  tax  evasion  did 
commit  said  acts."  (R.  82.) 

The  conception  of  the  law  by  the  trial  judge  is  a 
subjective  matter  and  the  person  most  qualified  to 
state  unequivocally  what  his  conception  of  the  law^ 
was  at  the  time  of  the  decision  is  the  trial  judge  him- 
self. Certainly  every  favorable  inference  should  be 
accorded  his  veracity  and  integrity.  If  credence  is 
given  to  this  finding  of  the  trial  court,  certainly  the 
mandate  of  the  Court  of  Appeals  does  not  require 
the  trial  court  to  laboriously  detail  findings  of  fact 
and  conclusions  of  law  to  reach  the  same  conclusion. 

The  appellant  argues  that  the  trial  judge  did  not 
review  the  record  of  the  first  trial  and  has  refused  to 
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do  so.  His  argument  has  been  drawn  from  a  comment 
made  by  the  trial  court  during  the  argument  on  re- 
hearing. A  contrary  conclusion  must  be  drawn  from 
the  written  opinion,  findings  and  conclusions  promul- 
gated by  the  trial  court  on  July  28,  1958,  ten  days 
after  the  rehearing.  In  that  written  opinion,  findings 
and  decision  the  trial  judge  recited,  "I  have  recon- 
sidered the  former  decision  in  the  light  of  the  opinion 
of  the  Court  of  Appeals  and  of  the  argiunent  and 
written  suggestions  of  counsel."  (R.  79.)  From  these 
words  it  is  respectfully  submitted  it  cannot  but  be 
assiuned  the  trial  court  reviewed  the  record.  It  is  of 
course  true  that  the  trial  judge  refused  to  laboriously 
detail  findings  of  fact,  contenting  himself  with  the 
one  and  only  necessary  finding  of  his  conception  of 
the  law  at  the  time  of  the  original  decision.  Once 
again,  appellant  has  confused  the  oral  comments  of 
the  court  made  during  the  argument  with  the  formal 
findings  as  embodied  in  the  written  opinion. 

But,  appellant  argues,  upon  the  rehearing,  appellee 
presented  to  the  district  court  a  detailed  document 
containing  such  detailed  findings  of  fact  and  conclu- 
sions of  law  and,  therefore,  the  Government  itself 
construed  the  mandate  as  requiring  this  useless  and 
tedious  analysis  of  a  dry  record.  Of  course,  it  de- 
volved upon  the  Grovernment  to  be  prepared  for  any 
contingency,  and  had  the  district  judge  determined 
that  in  the  original  decision  he  had  applied  the  wrong 
standard  of  law,  then  he  may  have  felt  required  to 
detail  the  facts  and  determine  under  the  proper 
standards  of  the  degree  of  proof  of  willfulness  re- 
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quired,  wlietlier  or  not  he  should  draw  the  ultimate 
conclusion  of  guilt.  The  findings  of  fact  and  conclu- 
sions of  law  were  presented  by  the  Government  to 
aid  him  in  that  endeavor  should  it  be  necessary.  It 
has  always  been  the  position  of  the  Government  in 
this  case  that  there  was  a  clear  showing  of  conduct 
from  which  the  determination  of  the  existence  of  the 
evil  motive  of  tax  evasion  could  be  drawn  and,  ac- 
cordingly, the  Government  had  no  hesitation  in  de- 
nominating and  delineating  some  of  those  facts  for 
the  use  and  assistance  of  the  trial  court. 

To  recapitulate,  it  is  the  contention  of  the  Govern- 
ment that  the  mandate  called  for  an  initial  determi- 
nation by  the  trial  judge  as  to  whether  or  not  he  had 
applied  the  proper  principles  of  law  to  the  facts  in 
making  his  original  decision.  The  trial  court  has 
fomid  as  a  fact  that  he  did  apply  the  proper  prin- 
ciples of  law  in  making  his  original  decision  and,  con- 
sequently, it  is  not  necessary  to  consider  what  he 
would  have  to  do  by  way  of  makii^g  specific  and  de- 
tailed findings  of  fact  (if  these  indeed  were  required) 
in  the  event  he  found  that  he  initially  did  not  apply 
the  proper  principles  of  law.  Appellant  argues  that 
he  was  too  required  to  make  specific  and  detailed  find- 
ings of  fact  from  which  the  evil  motive  of  tax  evasion 
had  been  concluded  even  though  he  should  determine 
that  he  had  applied  the  proper  principles  of  law  in 
the  initial  decision.  The  Government  submits  that 
this  Honorable  Court  will  not  and  did  not  require  the 
trial  court  to  perform  the  tedious  and  useless  labor 
of  an  idle  act. 
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II. 

THE  APPELLANT'S  OTHER  ASSIGNMENTS  OF  ERROR  HAVE 
HERETOFORE  BEEN  ADJUDICATED  BY  THE  COURT  OF  AP- 
PEALS AND  SUCH  ADJUDICATIONS  CONSTITUTE  THE  RULE 
OF  THE  CASE. 

(a)  Partial  Remand  Was  Proper  and  so  Adjudicated  by  Written 
Opinion  of  This  Honorable  Court  Filed  April  16, 1958. 

Appellant's  argument  candidly  admits  that  the 
court  has  already  adjudicated  the  propriety  of  a  par- 
tial remand  in  this  case.  (Appellant's  brief,  id.  26.) 
Since  this  is  so,  this  adjudication  constitutes  the  rule 
of  the  case  and  should  not  be  reargued  on  this  ap- 
peal. Fisher  v.  United  States  (C.A.  9th,  1958),  254 
F.  2d  302,  304;  and  Marron  v.  United  States  (CCA. 
9th,  1926),  18  F.  2d  218;  affirmed  275  U.S.  192;  48 
S.Ct.  74;  72  L.  ed.  231. 

We  might  add  that  in  his  specification  of  errors 
appellant  alleges  that  the  district  court  committed 
error,  but  his  argument  is  all  directed  to  the  alleged 
error  of  the  Court  of  Appeals  in  remanding  this  mat- 
ter for  reconsideration  rather  than  retrial.  We  note 
also  that  his  argument  in  this  section  tacitly  admits 
that  the  trial  court  properly  construed  the  mandate 
of  the  Court  of  Appeals,  a  position  which  is  rather 
inconsistent  with  the  argument  contained  in  the  first 
section  of  his  brief. 

The  only  question  reflected  in  the  original  opinion 
of  the  Court  of  Appeals  in  this  case  was  whether  the 
trial  court  had  used  the  proper  criterion  in  deter- 
mining the  degree  of  willfulness  which  the  evidence 
imputed  to  the  defendant.  The  trial  court  stated  that 
it  wholly  agreed  with  the  criterion  established  in  the 
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opinion  of  the  Court  of  Appeals,  that  it  originally 
used  that  criterion,  and  was  still  of  the  same  opinion. 
Appellant  would  now  have  this  court  reverse  itself, 
remand  the  case  for  retrial,  recall  the  witnesses  to 
recite  over  again  the  same  acts  of  the  appellant  that 
they  did  in  the  original  trial,  require  the  trial  judge 
to  recite  the  same  conclusion  from  the  same  findings 
of  fact,  and,  presumably,  take  the  same  appeal  to  this 
court  a  third  time.  The  uncertainty  in  the  original 
appeal  has  been  cured;  the  lack  is  supplied.  Must 
there  be  a  repetition  of  the  play  because  appellant 
does  not  agree  with  the  statement  of  the  trial  court 
that  he  had  the  proper  frame  of  mind  at  the  time 
judgment  was  pronounced?  Should  appellant  be  per- 
mitted to  attack  the  integrity  of  the  trial  court  on 
this  subjective  matter? 

Propriety  of  the  remand  has  heretofore  been  de- 
termined and  constitutes  the  rule  of  the  case. 

(b)  There  Was  Substantial  Evidence  to  Support  the  Conviction 
as  Adjudicated  by  the  Court  of  Appeals  by  Opinion  Filed 
November  14,  1957,  as  Amended  by  Order  of  February  27, 
1958. 

Despite  the  fact  that  the  district  court  has  twice 
held  there  was  substantial  evidence  to  support  the 
conviction,  and  despite  the  fact  that  the  Court  of  Ap- 
peals has  held  that  there  is  substantial  evidence  to 
support  the  conviction,"*  appellant  argues  to  the  con- 
trary. The  decision  of  the  Court  of  Appeals  on  the 
prior  appeal,  at  Record  33,  is  dismissed  by  the  appel- 
lant as  dictum.    In  fact,  it  is  painfully  apparent  that 


^See  footnote  3,  page  12. 
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appellant  does  not  consider  himself  bound  by  any  of 
the  prior  decisions  in  this  case.  It  is  clear  that  the 
prior  decision  of  the  Court  of  Appeals  constitutes 
the  rule  of  the  case  and  should  not  be  disturbed  in 
this  proceeding.  Fislier  v.  United  States  (C.A.  9th, 
1958),  254  F.  2d  302,  304;  Marron  v.  United  States 
(CCA.  9th,  1926),  18  F.  2d  218;  affirmed  275  U.S. 
192;  48  S.Ct.  74;  72  L.  ed.  231. 

Assuming  arguendo  that  appellant  is  entitled  once 
more  to  contest  the  substantiality  of  the  evidence,  the 
Government  is  content  to  rest  upon  its  argiunents  in 
its  brief  on  the  original  appeal,  and  on  those  in  its 
petition  for  rehearing,  as  well  as  the  opinion  of  this 
court  that  there  is  substantial  evidence  to  support  the 
conviction.  Although  appellant's  brief  seems  to  in- 
dicate to  the  contrary,  there  is  no  evidence  other  than 
that  adduced  in  the  original  trial  before  this  court 
for  consideration. 

(c)  The  Exclusion  of  Evidence  of  Negotiations  With  the  Internal 
Revenue  Service  in  1955  Was  Not  Error  and  Was  Adjudi- 
cated by  the  Court  of  Appeals  in  the  Opinion  Entered  Herein 
on  November  14,  1957,  as  Amended  by  Order  of  February 
27,  1958. 

Appellant  again  argues  that  evidence  of  appellant's 
negotiations  with  representatives  of  the  Internal  Rev- 
enue Service  in  1955  should  have  been  admitted  by 
the  trial  court  even  though  this  question  was  spe- 
cifically decided  by  this  court  in  the  opinion  of  No- 
vember 14,  1957,  Wilson  v.  United  States,  250  F.  2d 
312.  Appellant  does  not  even  deign  to  argue  the  mat- 
ter in  his  present  brief  but  in  all  innocence  refers  this 
court  to  the  argument  in  his  brief  on  that  prior  ap- 
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peal.  The  adjudication  of  this  court  constitutes  the 
rule  of  the  case.  Fisher  v.  United  States  (C.A.  9th, 
1958),  254  F.  2d  302,  304;  and  Marron  v.  United 
States  (CCA.  9th,  1926),  18  F.  2d  218;  affirmed  275 
U.S.  192;  48  S.  Ct.  74;  72  L.  ed.  231. 


CONCLUSION. 

The  district  court  complied  with  the  mandate  of  the 
Circuit  Court  and  reconsidered  its  decision  in  the 
light  of  the  principles  expressed  by  the  Court  of  Ap- 
peals in  its  opinion  dated  November  14,  1957,  as 
amended  by  order  of  February  27,  1958.  The  other 
assignments  of  error  alleged  by  appellant  have  here- 
tofore been  adjudicated  by  this  court  and  appellant  is 
bound  thereby  since  they  constitute  the  rule  of  the 
case.    The  appeal  should  be  dismissed. 

Dated,  San  Francisco,  California, 
January  22,  1959. 

Respectfully  submitted, 

ROBEET  H.  SCHNACKE 

United  States  Attorney 

Clyde  R.  Maxwell,  Jr. 

Assistant  Regional  Counsel 
Internal  Revenue  Service 

Robert  G-.  Thurtle 

Attorney,  Regional  Counsel's  Office 
Internal  Revenue  Service 

Attorneys  for  Appellee. 
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IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Arthur  King  Wilson, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


On  Appeal  from  the  United  States  District  Court 
for  the  Northern  District  of  California. 


REPLY  BRIEF  FOR  APPELLANT. 


Appellee  seeks  to  circumvent  the  trial  court's  re- 
fusal to  reconsider  the  evidence  and  to  set  forth  find- 
ings of  fact  by  urging  (1)  that  the  remand  v^^as  for 
the  purpose  of  having  the  trial  judge  determine 
''whether  or  not  the  trial  judge  had  the  proper  prin- 
ciples of  law  in  mind  at  the  time  of  his  original  de- 
cision" (Br.  for  U.S.,  p.  10;  see  also  pp.  7,  8),  and 
(2)  that  the  requirement  of  factual  findings  was  in- 
tended to  apply  only  if  the  trial  judge  concluded  that 
he  had  initially  applied  the  wrong  principles  of  law. 
(Br.  for  U.S.,  p.  17;  see  also  pp.  7,  14-15.) 


But  this  argument  is  apparently  not  offered  with 
any  great  confidence,  for  Appellee  also  contends  (Br. 
for  U.S.,  p.  16)  that  the  trial  judge  must  he  assumed 
to  have  reviewed  the  trial  record,  notwithstanding  the 
trial  judge's  emphatic  statement  on  two  occasions  that 
he  would  not  and  could  not  ^'redetermine  the  guilt  or 
innocence  of  the  defendant  on  the  record"  (R.  124) 
or  '^  render  a  new  decision  on  the  same  facts  two  years 
after  the  event."  (R.  121.) 

Appellee  has  nimbly  shifted  its  position  since  the 
remand  hearing  without  even  a  blushing  reference  to 
the  inconsistencies  betw^een  its  present  argiunents  and 
its  former  ones. 

On  the  prior  appeal  (No.  15,301),  Appellee,  in  its 
Petition  for  Rehearing  (p.  11 ;  for  pertinent  portion, 
see  Brief  for  Appellant,  p.  23),  argued  against  the 
time  and  expense  of  a  retrial,  and  urged  instead  that 
the  trial  judge  could  ^'reappraise  the  evidence"  and, 
'^having  the  record  before  it/'  could  make  special 
findings  imder  Rule  23  to  clarify  ''the  factual  basis'' 
upon  which  the  existence  of  wilful  intent  was  deter- 
mined. (Italics  added.) 

During  the  remand  hearing,  Appellee  specifically 
stated,  as  its  intei'pretation  of  the  mandate,  that  the 
trial  court  was  under  instructions  to  reconsider  the 
evidence  for  the  purpose  of  making  findings  (R.  87), 
that  the  facts  had  to  be  reviewed  to  see  whether  or 
not  they  made  out  the  requisite  intent  (R.  90),  that 
the  court  should  relate  its  finding  to  the  significant 
pieces  of  evidence  upon  which  the  finding  was  based 
(R.  124),  that  the  Court  of  Appeals  had  in  effect 


made  a  motion  for  special  findings  mider  Rule  23  on 
behalf  of  Appellant  (R.  126),  and  that  the  mandate 
called  for  special  findings  ''whether  or  not  new  evi- 
dence was  introduced/'  (R.  134,  italics  added.) 

Appellee  now  contends  that  "the  mandate  called 
for  an  initial  determination  by  the  trial  judge  as 
to  whether  or  not  he  had  applied  the  proper  prin- 
ciples of  law  to  the  facts  in  making  his  original  de- 
cision," and  that,  if  the  trial  judge  concluded  that  he 
had  originally  applied  the  correct  law,  the  making  of 
factual  findings  would  be  ''the  tedious  and  useless 
labor  of  an  idle  act"  which  "this  Honorable  Court 
will  not  and  did  not  require  the  trial  court  to  per- 
form." (Br.  for  U.S.,  p.  17.) 

To  support  this  construction,  Appellee  erroneously 
states  that  this  Court  "held  that  the  trial  court  prob- 
ably did  not  use  the  proper  standards  of  law."  (Br. 
for  U.S.,  p.  14,  italics  added.)  In  fact,  the  decision 
of  this  Court  declared  that  this  was  a  case  in  which 
the  trial  court's  views  were  set  forth  "with  certitude 
and  clarity",  and  were  "clear  statements  .  .  .  ex- 
pressed on  numerous  occasions."  (R.  24.)  Moreover, 
the  Court  took  the  trouble  to  set  forth  at  considerable 
length,  in  footnote  13  of  its  opinion  (R.  25-30),  some 
of  the  statements  of  the  trial  judge  which  clearly  and 
unequivocally  show  that  the  trial  judge  had  specifi- 
cally rejected  the  very  legal  principles  which  this 
Court  held  applicable. 

The  purpose  of  the  mandate  was  not  to  have  the 
trial  court  exercise  appellate  review  of  this  Court's 
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decision,  but  to  implement  that  decision  by  having  the 
trial  court  reappraise  the  evidence  and  make  special 
findings,  as  specifically  requested  by  Appellee  in  its 
Petition  for  Rehearing,  rather  than  having  a  com- 
plete new  trial.  The  provision  in  the  mandate  for 
presentation  of  additional  evidence  by  the  Govern- 
ment was  no  doubt  prompted  by  the  possibility  that 
the  Government,  in  reliance  on  the  erroneous  rules 
of  law  stated  by  the  trial  court  during  the  trial,  might 
not  have  presented  all  of  the  available  evidence  bear- 
ing on  intent. 

It  is  clear  that  the  trial  judge  did  not  reconsider 
the  evidence,  notwithstanding  Appellee's  effort  to  as- 
sume the  contrary.  The  trial  judge  was  quite  frank 
in  saying  that  such  reconsideration  was  impossible, 
and  he  repeated  this  with  considerable  emphasis  in  re- 
sponse to  the  efforts  of  Appellee's  Comisel  to  patch 
up  the  record  by  suggesting  that  the  trial  judge  had 
meant  to  say  that  his  recollection  had  faded  only  as 
to  "minor  details  and  .  .  .  analyses  of  .  .  .  documents." 
(R.  121,  122-3,  124.)  There  is  nothing  to  the  contrary 
in  the  written  Opinion,  Findings  and  Decision.  (R. 
78-82.)  Indeed,  the  Opinion  shows  that  the  finding  of 
intent  is  based  on  the  trial  judge's  reasoning  that, 
since  he  considered  that  he  had  always  held  to  the 
correct  rule  of  law,  he  would  not  originally  have 
foimd  Appellant  guilty  without  convincing  evidence 
of  evil  intent.  (R.  79-80;  see  also  the  trial  judge's 
explanation  of  the  first  decision  at  R.  138.)  This  is 
a  far  cry  from  a  reconsideration  or  reappraisal  of 
the  evidence. 


The  belief  expressed  by  the  trial  judge  during  the 
remand  hearing  that  he  had  "never  had  any  contrary 
views  to  that  stated  by  the  Court  of  Appeals  with 
respect  to  the  necessity  of  tax  evasion  motive  and 
wilfulness  being  present,"  and  that  he  had  ''never 
indicated  anything  to  the  contrary"  (R.  121-2)  cor- 
roborates the  dimness  of  his  recollection  of  the  trial. 
The  statements  of  the  trial  judge  quoted  in  the  opin- 
ion on  the  prior  appeal  (R.  25-30)  need  not  be  re- 
peated here,  beyond  mentioning  that,  even  at  the  end 
of  the  trial,  the  judge  reiterated  his  view  that  the 
requirement  of  evil  intent  which  applied  in  income 
tax  evasion  cases  was  not  present  in  withholding  tax 
cases. 

The  trial  court's  confessed  inability  to  reconsider 
evidence  heard  two  years  earlier  was  not,  of  course, 
contemplated  by  this  Court  when  it  remanded  the 
case  for  that  purpose  (nor,  obviously,  by  appellee 
when  it  suggested  such  a  remand).  The  Court's  re- 
liance on  Communist  Party  v.  Subversive  Activities 
Control  Board,  351  U.S.  115  (1956),  in  denying  ap- 
pellant's Petition  for  Rehearing  (R.  38;  254  F.  2d 
391)  shows  that  the  Court  had  in  mind  a  reconsid- 
eration of  the  evidence,  and  the  making  of  specific 
findings.  In  that  case,  the  matter  was  remanded  for 
consideration  of  certain  claims  regarding  perjured 
testimony.  The  decision  states  that,  whether  the  chal- 
lenged testimony  was  sustained  or  discredited  on  the 
remand  hearing  (351  U.S.  at  125), 

"In  either  event,  the  Board  must  then  reconsider 
its  original  determination  in  the  light  of  the  rec- 
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ord  as  freed  from  the  challenge  that  now  beclouds 
it.'' 

Similarly,  the  manner  in  which  this  Court  distin- 
guished the  cases  cited  in  our  Petition  for  Rehearing 
shows  that  the  remand  contemplated  a  reconsidera- 
tion of  the  facts.  In  its  discussion  of  those  cases,  the 
Court  emphasized  the  propriety  of  a  partial  remand 
to  take  additional  evidence  and  to  make  findings  based 
on  the  combination  of  the  old  record  and  the  new  one. 

Moreover,  even  if  the  situations  were  otherwise 
similar  (which  it  is  now  clear  they  are  not) ,  the  Com- 
munist Party  case  involved  an  administrative  pro- 
ceeding and  would  not  set  the  standards  of  due  proc- 
ess required  in  criminal  trials. 

Appellee's  effort  (Br.  for  U.S.,  p.  18)  to  preclude 
consideration  of  the  propriety  of  the  remand  by  rais- 
ing the  doctrine  of  "law  of  the  case"  misconceives 
the  nature  and  effect  of  that  legal  principle.  The  doc- 
trine has  no  application  where  new  elements  which 
did  not  appear  on  the  former  appeal  are  shown;  and 
the  significant  new  circiunstance  here  is  the  trial 
judge's  confessed  inability  to  reconsider  the  evidence. 
Insurance  Group  Committee  v.  Denver  and  Rio  Grande 
W.  R.  Co.,  329  U.S.  607,  611-3  (1947). 

Moreover,  this  doctrine  simply  expresses  a  practice, 
and  is  not  a  limitation  on  the  reviewing  Court's 
power.  Messing er  v.  Anderson,  225  U.S.  436,  444 
(1912).  There  is  nothing  to  the  contrary  in  Fisher 
V,  U.S.,  254  F.  2d  302,  304  (9th  Cir.  1958),  upon  which 


Appellee  relies,  since  the  Appellate  Court  in  that  case 
actually  reviewed  the  merits  of  its  prior  ruling  before 
deciding  to  adhere  to  it. 

Appellee  also  invokes  the  ''law  of  the  case"  doctrine 
on  the  issue  of  the  sufficiency  of  the  evidence  (Br.  for 
U.S.,  pp.  19-20)  ;  but  the  doctrine  applies  only  to  mat- 
ters actually  determined  on  the  prior  appeal,  and, 
clearly,  there  was  no  holding  on  that  issue,  since  the 
judgment  was  set  aside  and  the  case  remanded  for 
reconsideration  of  the  evidence.  Even  the  authorities 
cited  by  Appellee  do  not  support  its  position.  In  Mar- 
ron  V.  U.S.,  18  F.  2d  218,  219  (9th  Cir.  1927),  the  rule 
is  stated  as  follows : 

"Where  the  evidence  is  the  same,  and  the  charge 
identical,  a  final  decision  on  appeal  establishes 
the  rule,  or  law  of  the  case,  which  will  govern 
the  second  trial." 

It  seems  strange  that  Appellee,  having  shown  fa- 
miliarity with  the  "law  of  the  case"  doctrine,  never- 
theless ignores  it  as  to  the  one  point  to  which  it  does 
apply — namely,  the  holding  that  the  first  judgment 
was  based  on  an  erroneous  rule  of  law. 

What  is  involved  here,  in  substance  and  effect,  is 
a  continuance  of  two  years  m  a  criminal  trial,  fol- 
lowed by  a  resubmission  of  the  record  to  the  trier  of 
facts.  That  of  itself  would  appear  to  be  improper.  See 
United  States  v.  Alker,  260  F.  2d  135,  159  (3rd  Cir. 
1958),  where  a  delay  of  two  months  was  termed 
"hardly  .  .  .  commensurate  witE  the  minimal  stand- 
ards. ..." 
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But  here  the  trier  of  the  facts  frankly  confessed 
inability  to  reconsider  the  record.  What  was  contem- 
plated by  the  remand  was  considered  impossible  by 
the  trial  court. 

Accordingly,  the  judgment  should  be  reversed. 

Dated,  February  5,  1959. 

Respectfully  submitted, 

Spurgeon  Avakian, 
J.  Richard  Johnston, 
H.  Helmut  Loring, 

Attorneys  for  Appellant. 

KoERNER,  Young,  McColloch  & 
Dezendorf, 
Of  Counsel. 


